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UNIFORM CODE OF MILITARY JUSTICE 

MONDAY, MARCH 7, 1949 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. 1, 
Washington, D. C. 

The committee met a t  10 a. m., Hon. Overton Brooks (chairman 
of Subcommittee No. 1) presiding. 

Mr. BROOKS. The committee will please come to order. 
We have the pleasure of having the distinguished chairman of the 

committee here-to the right of me-and in view of the fact that the 
chairman is here I would be very happy for him to take the chair. 

Mr. VINSON. Mr. Chairman, before we start the hearing on this 
bill, I want to suggest that on behalf of the committee Mr. Brooks of 
Louisiana and Mr, Short of Missouri prepare a suitable resolution ex- 
pressing the deep sympathy on the passing of our former distinguished 
chairman, Mr. Andrew, and that they be sent to the members of his 
family. 

I also suggest that the clerk on behalf of the committee secure a 
suitable floral offering and send that, and to advise the committee 
what he ascertains is going to be the program with reference to the 
funeral. 1 understood that probably there may be some exercise held 
here and if so, notify all the members so we can attend. 

Now, Mr. Chairman, without objection the two gentlemen desig- 
nated will prepare the resolution. 

And before we take up this bill, today is consent calendar and we 
have three or four bills on the calendar, so we will have to recess at a 
quarter to 12. 

And after we have the testimony of the distinguished Secretary of 
h’ational Defense and Dr. Morgan-after they are finished-then I 
hope that the Subcommittee No. 1 will take this bill before its sub- 
committee and consider it section by section. 

And tomorrow the Subcommittee No. 2 takes up the pay bill and 

That  is all, hlr. Chairman. 
Mr. BROOKS. Thank you very much, Mr. Chairman. 
hlr .  Clerk, will you call the roll and sec if we have a quorum? 
Mr. VINSON. I suggest, Mr. Chairman, that i t  is not necessary to  

Mr. BROOK. It is suggested that a roll call be dispensed with, 

We are honored today in having the Secretary of National Defense 

Secretary Forrestal, we are very happy to have you, sir. And I 
May I say, in starting, 

I will consider that bill. 

have a quorum to start the hearings. 

Accordingly, we will proceed. 

with us, Mr. Forrestal. 

think you have a prepared statement here. 
P ! ) l I R Y ( i O  ;I)- 3 ( 5 6 5 )  



that this is an extremely important bill. There are very few- bills 
that come closer to my own mind and my heart than does R uniform 
code for military justice, to  cover the armed services. 

(H. R. 2498 is as follows:) 
[H. R .  2498, illst Cong., 1st sess ] 

A BILL T o  unify, consolidatr. revisc. and codify the Articles of War, the .4rticles of thr  Oorernment of the 
S a r y ,  and the disciplinary laws of the Coast Guard, and to enact and estahiish :i Cnilorni Code of  hlilitary 
Justice 

Be i t  enacted by the Senate  and House of Representat ives  of the C’nited Slates  of 
A m e r i c a  in Congress assembled,  That, a Uniform Code of Military ,Jiistice for the 
government of the armed forces of t,he L‘nited States, unifyiiig, coiisolidatirig, 
revising, and  codifying the Articles of \Tar, the Articles for the Govrrnnient of the 
Navy, and the disciplinary laws of tlir Caast Giisrd, is hrreby criactrd a s  follows, 
and the articles in this wction may bc citcd as “17tiiforni Code of Milirnry $Jii>tice, 
Article ’’. 

U S I F O R M  CODE OF MILITARY JUSTICE: 
Par t  Article 

I. General Provisions.. ......................................................................... 1 
7 

111. Son-Judicial Punishment.. ................................................................ 1 5  
IV. Courts-3fart ial Jurisdiction. .............................................................. IC, 

22 
VI, Pre-Trial Procediire ....................................................................... RO 

VII,  Trial Procedure.. ......................................................................... 36 
VIII.  Sentences.. ......................................................................... .5.5 

IX. Ker iea  of Court-XIartial. ............................................................... 
X. Punitive Articles ........................................................................... ,, 

XI. Miscellaneous f’rori?icins ................................................................. 135 

11. Apprehension ad Restraint ................................................................... 

\-. .4ppnintm?nt and Composition of Courts-3I;irti:iI.. ........................................ 

P A R T  1 - G E N E  R .4 L P R 0 V I S  I 0 NS 
Article 
1 .  Definitions. 
2. Persons subjert to t h e  code. 
3. Jurisdictiori t o  try ccrtxin perronnrl. 
4. Dismissed ollicer’s rieht to trial h r  court-martial 
5 .  Territorini applicnhility of the code. 
6. Judee advocates and Ipsn l  officers. 

ARTICLE 1. Definitions. 
The following terms when i i sed in this code shall he construcd in the sense 

indicated in this article, unless the context s h o w  that, a diffcretit sense is intended, 
namely: 

(1) “Department” shall be constriled to refer, severally, to the Department of 
the 4 r m y ,  the Department of the Savi - ,  the Department of the Air Force, and, 
except whcn the Coast Guard is operating as a par t  of the S a v y ,  the Treasury 
Department; 

(2) “.4rmed force” shall be construed to  refcr, severally, t o  the Army, the  S a v y ,  
the Air Force, and, escept when operating as a part  of the S a v y ,  the  Coast 
Guard;, 

(3) l a y ’ ’  shall t ie  coristriled to incliidc the Marine Corps and, whcn oprrating 
as a part of t he  S a v y ,  the Coast Guard:  

(4) “The .Jildge Advocatc General” ,shall hc construcd to refer, severally, to The 
Judge Advocatcs General of the Army, S a v y ,  and Air Force, and. rxcept when 
the Coast Guard is o r ~ r a t i n g  as a part of the Xavy, the General Counsel of the 
Treasury Dcpartmeni : 

f5) “Offirer” shall he construcd to rcfcr to a rommissionctl officer including a 
commiwioiicd Tvarrant officer; 

( 8 )  “Superior officer” shall he construed to  rrfcr to an  of i rc r  sripcrior i n  rank 
or command: 

(7)  “C‘arlct,” .hall he cor~atrucd to rcfcr to a cadet of the I’riitrd States 3lilitary 
Aratlomv or of the Triiiterl d t a tw  Coast Giiard Academy; 

( 8 )  “~ l id .~ t i i pman”  .?hall tw c o r i ~ ~ t n i r t l  to rcfcr to a rriidshipnian at the l’riited 
Statcs Kava1 Acadcnty and any other mid~liipman on activc duty  in t h e  naval 
sert’ire: 

(S i  “ J ~ n l i ~ t c r l  prr?ori” shall t)c ronstrtisd t o  rcfrr to any person who is serving 
i n  an rnlistctl grarlc i n  anv armed forcc: 

(10) “\Tilitnry” shall be roii~.~riirrl t n  rcfrr t o  ariv or all of  t,lic armrd forccs: 
(11)  “Arcuser”  bhall  t ie  ronstriicd to rcfrr to a pcrson who ,-ig~ts antl ?\vcaI‘s to 

the ct1arqr.s a n t l  to ariy othcr prrson ~ v h o  has an iritrrcst otlicr than an official 
interest i n  1 he pro-nraritiori of the acriiscd; 
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(12) “Law offirer” shall be construed to  refer to  an  official of a general court- 

(13) “Law specialist” shall be con.;trued t o  refer t o  an officer of the  Navy or 

(14) “Legal officer” shall be construed t o  refer to  any officer in the Xavy or 

martial detailed in accordance with article 26; 

Coast Guard designated for special duty (law) ; 

Coast Guard designated to perform legal duties for a command, 
ART. 2. Persons subject to  the code. 

The following persons are subject to this code: 
(1) All persons belonging to a regular component of the armed forces, including 

those awaiting discharge af ter  expiration of their t,erms of enlistment; all volun- 
teers and inductees, from the dates of t,heir muster or acceptance into the armed 
forces of the United States; and all other persons lawfully called, drafted, or 
ordered into, or to  duty in or for training in, the armed forces, from the dstes they 
are required by the terms of the call, draft, or order to  obey the same; 

(2) Cadets, aviation cadets, and midshipmen; 
(3) Reserve personnel who are voluntarily on inactive duty  training authorized 

by written orders; 
(4) Retired personnel of a regular component of the armed forces who are en- 

titled to  receive pay;  
( 5 )  Retired personnel of a reserve component who are receiving hospital bene- 

fits from an armed force; 
(6) Members of the Fleet Reserve and Fleet Marine Corps Reserve: 
(7) .411 persons in custody of the armed forces serving a sentence imposed by a 

court-martial; 
(8) Personnel of the Coast and Geodetic Survey, Public Health Service, and  

other organizations, when serving with the armed forces of the United States; 
(9) Prisoners of war in custody of the armed forces; 
(10) I n  time of war, all persons serving with or accompanying an  armed force 

in the field; 
(11) All persons serving with, employed by, accompanying, or under the super- 

vision of the armed forces without the continental limits of the United States and  
the following territories: That  par t  of Alaska east of longitude one hundred and  
seventy-two degrees ne.;t, the Canal Zone, the main group of the Hanai ian Is- 
lands, Piierto Rico, and the Virgin Islands: 

(12) All persons within an area leased by the United States which is under the  
control of the Secretary of a Department and which is without the continental 
limits of thc Vnited States and the following territories: That  part of Alaska east 
of longitude one hundred and seventy-two degrees west, the  Canal Zone, the  
main group of the Hawaiian Islands, Puerto Rico, and the I’irgin Islands. 
ART. 3. Jurisdiction to t ry  certain personnel. 

(a) Reserve personnel of the armed forces who are charged with having com- 
mitted, ahi le  in a status in which they are subject to this code, any offense against 
this code may be retained in such status: or, whether or not surh st,atus has termi- 
nated. placed in an active-duty statiis for disciplinary action, without their con- 
sent, but  riot for a loiiger period of time than may be required for such action. 

(b) ,411 persons discharged from the armed forces sub4equently charged with 
having fraudulently obtained said discharge shall be subject t o  trial by court- 
martial on said charge and shall be subject to this code while in the custody of 
the armed forces for such trial. Upon conviction of said charge they shall be 
subject to  trial by court-martial for all offenses under this code committed prior 
t o  the fraudulent discharge. 

(c) Any person n-ho has deserted from the armed forces shall not be relieved 
from amenability to the jiiripdiction of this code by virtue of a separation from 
any subsequent period of service. 
ART. 4. Dismissed officcr’s right to trial by court-martial. 

(a) JVhrii anv officcr, diFiniwerl 1)y order of the President, makes a written 
application for trial by coiirt-martial, scttine forth, iintlcr oath, that he has been 
wronqfully dismissed, the I’rcsident , as soon as practicablc, shall convcne a gen- 
era1 corirt-martial to try siicli officer 011 the ctiarxc-: on ~vhich hc \vas di-missed. 
A court-rnnrtial sn convcncd shall have jilrisdiction to t ry  thc di3iniaqcd officer on 
such charew:, arid hc sliall be held to  have ivaived the right to  plead anv s ta tute  
of liniitatioiis applicat)lc t o  any oflciise n.ith which he is charred. Tlic court- 
martial I I I R V ,  as part of its sciitcncc, atljridgc the affirmance of tlic dismissal, hut 
i f  the court-niartiul acquits the accused or if thc sciitence adjr i t l~ed,  is finally ap- 
prorcd or affirmed, does not include dismissal or death, the Secretary of the De- 



partment shall substitute for  the dismissal order by  the President a form of dis- 
charge authorized for administrative issuance. 

(b) If the President fails to corivene a general court martial within six months 
from the presentation of an applicatioii for trial under this article, the  Secretary 
of the Department shall substitute for the di~n?issal ordered by the President a 
form of discharge authorized for admillistrat 

(c) JVhere a discharge is suhstitrltrd for a der the authority of this 
article, the President alone may reappoilit, t such commissioned rank 
and precedence as i n  the opinion of the President srlch former officer would have 
attained had he not been dismissed. The reappoilitment of such a former officer 
shall be without regard to position vacancy and shall affect the promotion status 
of other officers only insofar as the President may direct. All time between the  
dismissal and such reappoint merit shall tic considered as actual service for all pur- 
poses, including the right to receive pay and allon-ancer. 

(d) When an officer is discharged from any armed force by administrative action 
or is dropped from the rolls h y  ordrr of the President, there shall not be a right to 
trial under this article. 
ART. 5 .  Territorial applicability of the code. 

This code shall be applicable iii all places. 
ART. 6. Judge advocates and legal officers. 

(a) The assignnient for du ty  of all judge advocates of the Army and Air Force 
and law specialists of the S a v y  and Coast Guard shall be siibject to  the approval 
of The Judge Advocate General the armed force of ~v-hich they a re  members. 
The Judge Advocate General or ior members of his staff shall make freqllent 
inspections in the field in superv 11 of the administration of military justice. 

(b) Convening authorities shall a t  all times communicate directly with their 
staff judge advocates or legal officers ill matters relating to the  administration of 
military jristice: a n d  the staff judge advocate or legal officer of ariy command is 
authorized t o  communicate directly ivith the staff judge advocate or legal oficer 
of a superior or subordinate command, or with The .Judge Advocate General. 

(c) So person who has acted as member, law officer, trial counsel, assistant trial 
counsel, defense counsel, assistant defense counsel, or investigating officer in any  
case shall siihsequently a r t  a3 a staff judge advocate or legal officer to any  review- 
ing authority upon the same ca ,w 

PART II-APPREHE:NSION A N D  RESTRAINT 
Article 

7. Apprehension. 
8. Apprehension of  deserters. 
9. Irnnnsit inn nr rr-traint. 

lo. Reitmint of persons ch 
11. Rcports nnrl rcccivine < 
12. Confinement with encr 
13. Punishnicnt prohihiter 
14. 1)rlivcry ~~friIT?nd?rs t( 

arecrl with offences 
II  prisoners. 
n y  prisonrrq prohihited. 
i hekirr trial, 
1 civil authorities. 

ART. 7. Apprehension. 
(a) Apprehen~ion is the taking into crrstociy of a person. 
( h j  Any prrson authorized under regirlat ions governillg the armed forces to 

apprehend persons subject to this code may do so upon reasonable belief that  a n  
offense has been committed arid tha t  the persoli apprehended committed it.  

(c) Al l  officers, warrant officrri;, petty officr.rs, and noncommissioned officers 
shall have authority to qiirll all qi~arrels, frays, arid disorders among persons srlh- 
ject to this code and to apprehend presons subject to this code who takc part in 
the  sane .  
ART. 8. Apprchension of deserters. 

It shall he lawful for any civil oficer having authority to apprehend offenders 
under the Ialvs of the United States or of a n y  Statr. District, Territory, or poqses- 
siori of the  Unit,td States summarily t o  apprehend a deserter from the  arnicd 
forccs of tho Cnitcd Statcs and delivcr hiin into the C I I S : ~ ( J ~ ~  of t h r  arrned forces 
of the Unitctl Stateq. 
ART. 9. Imposition of restraint. 

fa)  .Arrest is the  restraint of a persoil t1.v an ordr r  diroctir~g him to  rcmnin 
within ccrtairi qpecific:tl limits not irripo,scd as a puriishrnent for an offcrlse. 
Confinement is the physical restraint of a person. 

h) A r i  cnlistcd perron may he ordered irit,o arrcst or confinement ariy 
officer by an order dclivcreci i r i  per.~iri  or thror~gh other pcrsons subject to this 
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code. A commanding officer may authorize warrant officers, pet ty  officers, or 
noncommissioned officers to  order enlisted persons of his command or subject t o  
his authority into arrest or confinement. 

(c) -4n officer, a warrant officer, or a civilian subject) to  this codo may be ordered 
into arrest or confinement only by  a commanding officer t,o whose authorit,y he 
is subject, by an order delivered in person or by  another officer. T h e  authority 
t o  order such persons into arrest or confinement mag not be delegated. 

(d) No person shall be ordered int,o arrcst or confinement except for probable 
cause. 

(e) Nothing in this article shall be construed t o  limit the authority of persons 
authorized to apprehend offenders to  sccure the custody of an alleged offender rint,il 
proper aut,hority may be notified. 
ART. 10. Restraint of persons charged with offenses. 

Any person subject to  this code charged with a n  offense under this code shall 
be ordered into arrest or confinement, as circumstances may require; but when 
charged only with an offense normally tried by a summary court-martial, such 
person shall not ordinarily be placed in confinement. When any person subject 
t o  this code is placed in arrest or confinement prior to  trial, immediate steps shall 
be taken to inform him of the specific wrong of which he is accused a n d  to  t ry  him 
or to  dismiss the charges and release him. 
ART. 1 1 .  Reports and receiving of prisoners. 

(a) No provost marshal, commander of a guard, or master at arms shall refuse 
to  receive or keep any prisoner committed to his charge by an  offirer of the armed 
forces, when the committing officer furnishes R statement, signed by  him, of i h e  
offense charged asainst the prisoner. 

(h) Every commander of a guard or master at arms to whose charge a prisoner 
is comrnittcd shall, within twcnty-four hours after such commitment or as soon 
as he is relieved from guard, rcport to the commanding officer the name of such 
prisoner, the offense charged against him, and the name of the person who ordered 
or authorized the commitment. 
ART. 12. Confinement with enemy prisoners prohibited. 

No member of the armed forces of the United States shall be placed in confine- 
ment in immediate association with enemy prisoners or other foreign nationals 
not  members of the  armed forces of the United States. 
ART. 13. Punishment prohibited before trial. 

Subject t o  the provisions of article 57, no person, while being held for trial or 
the results of tyial, shall be subjected to punishment) or penalty other than arrest 
or confinement upon the charges pending against him, nor shall t h e  arrest or 
confinement imposed upon him be any morc rigorous than  the circumstances 
reqiiire to  insure his presence, hut  he may be subjected t o  punishment during 
such period for minor infractions of discipline. 
ART. 14. Delivery of offenders t o  civil authorities. 

(a) 1:ndcr s i l r h  regulatioris as the  Secretary of the Department may prescribe, 
a mcm1)c:r of the armed forccs accused of a n  offense against civil authority may  
bc drlivc~rrcl, upon rcqucst, to  the civil authority for trial. 

( t ) )  W h c t r i  tirlivery riiitlcr this article is made t o  any civil authority of a person 
unticyrgoirig scn tcnc r  of a court-martial, siich delivery, if followed h p  conviction 
in a caivil trit)iinal, shall t)c held to  interrupt, the cscciition of the mi tence  of the  
court-martial, anti llir offender after having answered t o  the  civil authorities 
for his ofrrnse shall, upon reyiiest, be returned to niilitary custody for the com- 
pletion o f  thc  said court-martial seiit,ence. 

P A R T  I I I. --?; OS-J UDIC I A L  P I J N  I SH M ENT 
Art  ivlr 
1 5 .  Corririinnclitig oflic-rr's noii-jiiAiciul punishrncnt. 

ART. 16. Comrnandiiig officer's non-judicial punishinent. 
(a) I'n(lc~r qiich regulations as the Presidcnt, may prescribe, any commanding 

officer mav,  i t1  addition to or in lieu of admonit,ion or reprimand, impose one of 
the following disci1)linary punishments for minor offenses viithout the intervention 
of a (,oiirt-martial- 

(A) Withholding of priyilcges for a period not t o  exceed two consecu- 
(1) upon officers and warrant officers of his command: 

tive weeks; or 



(R) restriction to  certain specified limits, with or without suspension 
from duty,  for a period not t o  exceed two consecutive weeks: or 

(C) if imposed by an  officer exercising general court-martial jurisdic- 
tion, forfeiture of one-half of his pay per month for a period not exceed- 
ing three months; 

(A) withholding of privileges for a period not to exceed two consecu- 
tive weeks: or 

(B) restriction to certain specified limits, with or without suspension 
from duty,  for a period not t o  exceed two consecutive weeks; or 

(C) extra duties for a period not t o  exceed two consecutive weeks, 
and not to cscecd two hours per day, holidays included: or 

(D) reduction to  next, inferior grade if the  grade from which demoted 
was established by the command or an equivalent or lower command; or 

(E)  confinement for a period not t o  exceed seven consecutive days; or 
(F) confinement on bread and water or diminished rations for a 

period not to exceed five conFecutive days: or 
(G) i f  imposed by an offirer exercising special court-martial jurisdic- 

tion, forfeiture of one-half of h i s  pay for a period not exceeding one 
month. 

(b) The  Secretary of a Department may, by regulation, place limitations on the  
powers granted by this article with respect t o  the kind and amount of punishment 
authorized, the categories of commanding officers authorized to exercise such 
powers, and the applicability of this article to an accused who demands trial by 
court martial. 

(c) An officer in charge may, for minor offenses, impose on enlisted persons 
assigned to the unit of which he i s  in charge. such of the punishments authorized 
to  be imposed by commanding officers as the  Secretary of the Department may 
by regulation specifically prescribe. 

(d) A person punished under authority of this article who deems his punishment 
unjust or disproportionate to  thc  offense may. through the  proper channel, appeal 
t o  the next superior authority. The appeal shall be promptlp forwarded and de- 
cided, but the person punished may in the meantime bc required to  undergo the  
punishment adjudged. The officer who imposes the punishment, his successor in 
command, and superior authority shall ha\re power t o  suspend. set aside, or remit 
any part  or amount of the  punishment and to restore all rights, privileges, and  

(2) upon other military personnel of his command: 

property affected. 
(e) The imposition and enforcement of disciplinary punishment under author- 

i tv of this article for anv ac t  or omission shall not be a bar to trial bv court-martial 
for a serious crime or bffense growing out of the  same act or o m h i o n ,  and not 
properly punishable under this article; but the fact tha t  a disciplinary puriish- 
rnent has been enforced may be shown by the accirsed upon trial, and  M.hen so 
shown shall be considered in determining the  measure of punishment to be ad- 
judged in the event of a finding of guilty. 

PART I\:-COTJRT~-~IARTIAL ,JCRISDICTION 
Article 
16. Courts-martial classifled. 
17. Jurisdiction of courts-martial in gcncral. 
18. Jurisdiction of epncral courts-martial. 
19. Jurisdiction of spccial courts-martial. 
20. Jurisdiction of  sunim:iry courts-martin]. 
21. Jurisdiction of courts-martial n o t  csclusivc. 

ART. 16. Courts-martial classified. 
There shall he three kinds of coiirts-martial in each of the arrncd forccs, namely: 

(1) General courts-niartial. \vtiich shall consist of a lau. ofiiccr and any 

(2) Bperial courts-martial, Lvhich shall consist of any number of mernlxrs 

(3) Siirnrtiary coiirts-rriartial, lvhicli shall consist of onc officer. 
A m .  17. .Jurisdic:t ion of coiirts-mart in1 i n  gr:rioral. 

(a) Each armed force shall h a v ~  cniirt.-niarfial jriristlict ion ovc’r all persoris sub- 
ject to this codc. The cscrcise nf  jrrrisdictiori by onc arnicd force ovvr pcrsonriel 
of another arincd force shall bc in accordance \vi1 h rcgiilatioris proscrik)ctl by the  
Prrsiclcri t .  

(1)) In all cases, clctpartmerttal review siihscqiicnt t o  that by thc  ofiiccr with 
authority to convene a gcrieml court-martial for the command which licld the  

nurribcr of mt:mt)crs not less than five; 

not less than thrce; and 
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trial, wliere such review is required under the provisions of this code, shall be 
carried oiit by fhc  armed force of which the accused is a member. 
ART. 18. Jurisdiction of general courts-martial. 

Subjwt t o  article 17, gcneral courts-martial shall have jurisdiction t o  t ry  persons 
subject to tliis codc for any otfcnsc made punishable by this code and may, under 
such lirnitat ions as the Prcsidcnt may prescribe, adjudge any punislirnent not for- 
bidden by this code. General courts-martial shall also have jurisdiction t o  t r y  
any person jvho by the law of war is subject to trial by a military tribunal and may 
adjudge any punishment permitted by the law of war. 
. ~ I L T .  19. Jririsdiction of special courts-martial. 

Siibjcct to article 17, special court,s-niartial shall have jurisdiction to  t ry  
iibjrct to this code for any noncapital offense made punishable by this 
, i indcr  such regulations as the President may prescribe, for capital 

Siwial courts-niartial may, iiiidcr such limitations as the President 
crilw. adjudge any puiiishnient not forbidden by tliis code except death, 

dis1iuiioral)lo discharge, dismissal, confinement in excess of six months, hard labor 
wit horit ronfinerncnt in  excess of three months, forfeiture of pay exceeding two- 
thirds pay pcr inonth, or forfeiture of pay for a period exceeding six months. A 
bad-eontlrict discliargc shall riot be adjudged unless a complete record of the 
proceeding$ and tcstiniony before the court has been made. 
. ~ R T .  20. Jniisdict ion of summary courts-martial. 

Sii1)jcct to  article 17, summary courts-martial shall have jurisdiction t o  t ry  
pcr,mis srilijcrt t o  thi4 code except officers. warrant officers, cadets, aviation 
racirt s, niid midshipnicn for any noncapital offense made pnnishable by this code, 
h i i t  i i o  prrson who objects htereto shall be brought to  trial before a summary 
corirt-martial 11n1ess he has been permitted to refuse punishment under article 15. 
\Vherc, such ob j rc t  ion is made by the accused, trial shall be ordered by special 
or geiieral co~irt-martial, as may be appropriate. Summary courts-martial may, 
rlndrr snrh liinitations as the PrePident may prescribe, adjudge any punishment 
not forbidden 1)y this code evcept death, dismissal, dishonorable or bad-conduct 
diwhargc, coiifiirrment i n  excess of one month, hard labor without confinement 
in c ~ c c s s  of forty-five days, restriction to certain specified limits in excess of two 
nioiiths, or forfeiture of pay i n  excess of two-thirds of one month’s pay. 
ART. 21. Jurisdiction of courts-martial not exclusive. 

The provisions of this code conferring jurisdiction upon courts-martial shall not 
be construed as depriving military commissions, provost courts, or other military 
tribiinals of concurrent juridiction in respect of offenders or offenses tha t  by 
s ta tute  or by t,hc law of war may be tried by such military commissions, provost 
courts, or other military tribunals. 

P A R T  V-~PPOINT!dENT A N D  COhlPOSITlON O F  COURTS-RfARTIAL 

Article 
22. W h o  niav ronwrie  eenernl courts-martial. 

i. Ap~io i r i tmo i t  of rr(rortcrs and interpreters. 
2y. Ahscrit. arid ndtlitiorial meinbers. 

AIW. 22.  FVho may convenc general courts-martial. 
(a) Gcnrral coiirts-inart ial may be convened by- 

( I )  tlic I’rtsiticiit of the Lrnited States; 
(2) the Secrctwy of a Drpartrnent;  
(3) the coiriiiiaiitliiig ofieer of a Territorial Dcpartment, a n  Army Group, 

an Army, a n  ..\rmy (’orps, a division. a scparate brigade, or a corresponding 
unit. of tlic Army; 

(4) the  (lomniandcr in Chief of a Fleet: the conimanding officer of a 
iiavnl Ltatioii o r  l n r ~ r c ~ r  shore activity of thc S a v y  brFond the continental 
liinitr of thr Yiiitcc! State.;: 

( 5 )  tho corninanding officer of an Air Command, and Air Force, an air 
division, or a separate wing of the Air Force; 

( 6 )  anch other commanding officers as may be designated by the Secretary 
of a L)epart.mcnt; or 
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(7) any other commanding officer in ally of the armed forces when em- 

(b) \Then any  such conimniidiiig officer is an accuser, the court shall be con- 
vened by supcrior competefit authority, and may in any case tie convened by such 
authority when deemed desirable l iy  him. 
ART. 23. \Tho may convene special courts-martial. 

(a) Special courts-martial niay be convened by- 

powered by the  President. 

(1)  any perpoti who may C O I I V ~ I I C  a general court,-inartial; 
(2) the coininanding officer of a district, garri.*on, fort, caing, station, Air 

Force base, auxiliary air field, or othw place where ineitilxrs of the Army or 
Air Force are on duty ;  

(3) the commandiiig officer of a brigade, regiment, detached bat,talion, or 
corresponding unit of the Army;  

(4)  the corninanding officer of a wing, group, or separate squadron of the 
Air Force: 

( 5 )  the cominaiitiing officer of any naval  or ('oa;t Guard v e s c l ,  shipyard, 
ba-e, or  statioii : or of any nisririr h i , i p d c ,  rcyi~ricrit or tiarracks: 

(6) the coiiiiiiandiiig officer of any hcparattx o r  drtached corninand or group 
of detached iiiiits of aiiy of the ariiied forces placed itiider a sillfile cuniiiiandcr 
for this purpose; or  

( 7 )  the coiiiinaiitliiig officer or officcsr i i i  charge of aiiy otlicr coriiiiiand Jvhen 
enipo\\.cred by t h e  Srcretary of a I)e[~artitient. 

(b) \Vheri aiiy siich officer i; air acciisrr, the court shall he coiivcned t)y sriperior 
competent authority, aiid ins! in ariy case lie cotivened, t)) 511cli authority when 
deemed aclvi,vtt)le by him. 
ART. 24. JTho may convenc siinimary courts-martial. 

(a) Srininiary courts-niartial niay t i (% c ~ i r i v o ~ i c t i  by- 
(1) any prr;oii ~vlio may conr 'f ' i ip a qenrcinl or  slicciat corirt-niartial : 
(2)  the  coiniiianding officvr of R dctacliod c:oinpaiiy, or other dctachinent of 

(3) t h v  coiiimaridirig ofTicer of a detached squadron or  other dctachmcnt of 
the Army; 

the Aiir Force, or 
(4)  the cc~rriiria~idirie officrr or officcr in charge of any other command when 

empowered tiy tlic Secretary of a 1)opartnient. 
(11) ~ \ ~ h e i i  t i r i t  on? officer i; p r twnt  n'ilti 3 coininand o r  drtachmciit he shall he 

thc  siininiary court-martin1 of that  command or  rlrtachment and h a i l  hear and 
determine all sunininry court-martial cas browtit before him. Suniniary courts- 
martial may, however, be convened in a . case by superior coinpctent authority 
when deemed desirable by him. 
ART. 25. \Tho niay srrvc ori coiirt+rriartial. 

(a) .jiiy offictxr o r i  activc dilty ~ ' i t h  thta arrnrd furcrs  \hall hr cornpctclit t o  
serve oii all coitrts-martial for the trial of ally ~ ic ' r*o i~  ~ v h o  rriay lawfrilly tje brought 
bcforr such C ( J l i r t ?  for trial. 

(h)  Any warrant officcr o i i  act i v r  diity \vir11 t l i c ,  arrticxd forcc.5 shall tw cornprtcnt 
t o  serve on gctirrral arid special coiirt,~-ttiariial for t h o  trial of ariy pcsrsoii, other 
than  an officrr, n-ho may la~vfiilly he t~roiight lwforr such colirls for trial. 

(c) Any cnlistod prrwri o i i  act ivcs tliit y \ \ i t  l i  t t i c s  arriird forcw tvtio is liot a 
member of the sarrtr i i r i i t  as t h r  accii,.c$(l qliall tw u J l l i p ~ ! t ~ ~ l l t  t o  wrvcs oti gc:rirral arid 
special c(~iirt,~-tiiart ial for t tic trial of aiiy c t i l i ~ t c ~ l  pc~r,wti \ v I i o  iiiay la\vfiilly be 
hroiight h f ( J r ?  such corirts for trial, t i i i t  l i t ,  rhall t i(, al~poititc~l as a i n ~ n i h e r  of a 
court only i f ,  prior t o  thct C ~ I I V ( ~ I I I I I ~  of s i t ~ h  coiirt, thc: ncci iscd lias rcqiicstod in 
writing that  tili listed p(:r,-oiis srrv( :  0 1 1  i t .  A f t  car ~ r i c q l i  a rc~qit(~<t,  I I O  riilistc~d pc'rson 
shall l x  tried t>y a fic*iic,ral o r  special coiirt -martial t h e  nio~ril~rrship of \vhich docs 
not iilcliitlt, c i i l i . ~ t e d  p('rsoiia i r i  a tii~rrit~c~r contpriiirlg at lc~ast o i i c 3 - 1  hird of t h v  t otal 
mem1xrstiip of t h t :  eoiirt, iiiilws corrip~:triit c:nlistc:d pc~r,wiis caniiot bv ohtaiiied 
011 accourit of physical coiidit ions or inilitary c~xigc~ticic~s. \l'hcarc, h ~ i r h  p~rsoi is  
cannot be ol~taiiirri, thc  coiirt m a y  convriic!cl aiid t tic: trial 1 1 ( ~ 1 d  n.ithcirit tltrhm, 
but t h e  coiivrlrIrig aiithorit y shall rrtakc a tl(:tail(d \vritt(,ti statc~rticxIii, to be 
apperidrd to  i tic: rcbcord, stat iiig tvhy t hc,y coiild i i o t  t w  otitaiiic~tl. 

For the piirpows of t hi;. articic:, t tic: word " i r r i i t "  shall nic~an any  rcgitlarly 
orgariizrtl t d y  as t l t ~ f i r i c ~ d  by thc: Swrvtary of t hc: I~cpartritc~nt, brit i i i  110 case 
shall i t  br a h o d y  larger than a cornpariy, a sqliadron, or a ship's ervw, or than a 
body correrpontli~ig to  O I I O  of i hem. 

(d) (1) When it can hc a v o i d d ,  no  person i n  thrs armed forcw shall be tried 
by a court-martial any mcniher of \\hick1 is junior t o  him in rank or grade. 
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(2) When convening a court-martial, the  convening authority shall appoint as 
members thereof such persons as, in his opinion, are best qualified for the  duty  by 
reason of age, education, training, experience, length of service, arid judicial 
temperamrnt. No person shall be eligible to sit as a member of a general or 
special court-martial when he is the accuser or a witness for the prosecution or 
has acted as investigating officer or as counsel in the same case. 
ART. 26. Law officer of a general court-martial. 

(a) The  aut horitp convening a general court-martial shall appoint as law 
officer thereof an  officer a.ho is a member of the bar of a Federal court or of the 
highwt court of a State of the Uriitcd States and who is certified t o  be qualified 
for such duty by Tho Judge Advocatc General of the armed force of which he is a 
member. S o  person shall be eligible to  act as law officer in a case when he is t h e  
acciiser or a witness for the  proscciition or has acted as  investigating officer or as 
counsel in the sanir case. 

( t ) )  The law officer shall not consult with the members of the court, other 
than on the form of the findings as provided in article 39, exccpt in the presence 
of thc accr i~cd,  trial counsel, and defense counsel, nor shall he vote with t h e  
niemtiers of the  coiirt. 
ART. 27. Appointnient of trial counsel and defense counsel. 

(a) For cacli general and special court-martial the aut)hority convening the 
court shall appoiiit a trial counsel and a defense counsel, together with such 

nts as hc. deems necessary or appropriate. No person who has acted as 
iv officer, or court member i n  a n y  case shall act subsequently 
ant trial counsrl, or. unless expressly requested by t h e  

acciisrd, as drf(~tisc~ coriiisrl o r  assistant dcftsrise corinsel i n  the same case. N o  
pcrsoii ivho ha,* a c t ~ t i  for  thr: prosecution shall act subsequc~ntly i i i  t he  same case 
for t h r  defcnsc~, nor shall any  pcri;oii who has actcd for the defenes act subsc- 
q u r n ~ l y  i n  thc: same caw for the prosecution. 

(b) Any pcwon who is appointed as trial counsel or defense counsel in the  
case of a gcwlral court-martial- 

(1) shall be a judgc advocate of t,he Army or the  Air Force, or a law 
spc~cialist of the S a v y  or Coast Guard, or a person who is a member of the  
bar of a Fcderal court or of the highest court of a State;  and 

(2) shall be ccrtified as competent t o  perform such duties by The Judge 
Advocate General of the armed force of which he is a member. 

(1) i f  the trial connsel is certified as competent t o  act  as counsel before a 
general court-martial by The Judge Advocate General of the armed force of 
which he is a member, the defense counsel appointed by the convening 
authority shall be a person similarly certified; and  

(2) if  the trial counsel is a judge advocate, or a law specialist, or a member 
of the  bar of a Federal court or the highest court of a State, the defense counsel 
appointed by the convening authority shall be one of the forcgoing. 

(c) In  t h r  case of a special court-martial- 

ART. 28. Appointment of reporters and interpreters. 
Under such regulations as the Secretary of the Department may prescribe, the 

convening authority of a court-martial or military commission or a court of 
inquiry shall have power t o  appoint a reporter, who shall record thc proceedings 
of and tt:stimony talwii before such court or commission. Under like regulations 
t,hc convening arithority of a court-martial, military commission, or court of 
inquiry may appoint an interpreter who shall interpret for the court or com- 
mission. 
ART. 20. Absent and additional members. 

(a) Eo mcmber of a general or special court-martial shall be absent or excused 
after t,he accused has been arraigned except for physical disability or as a result 
of a challcnge or by order of the  convening aut,hority for good cause. 

(t i)  IVhcncver a gcneral court martial is reduced below five members, the trial 
shall not procceti unless the  convening authority appoints new members sufficient 
in nunit)cr to providr not less than  five mrmbcrs. When such new members 
havc: bccn s\vorn, thc trial mag proceed after the recorded testimony of each 
witness previously exaniincd has been read t,o the  court in the presence of t h e  
law officer, t h r  accused, and counsrl. 

(c) Whenever a special court martial is reduced below three members, the  trial 
shall not  proceed unless the convening authority appoints new members sufficient 
in number to  provide not less than three members. When such new members 
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have been sworn, the trial shall proceed as if no evidence had previously been 
introduced, unless a verbatim record of the testimony of previously examined 
witnesses or a stipulation thereof is read to  the court in the presence of the 
accused and counsel. 

PART VI-PRETRIAL PROCEDURE 
Article 
30. Charaes and spcriflcations. 
31. Compulsory self-incrimination prohibited. 
32. Investieation. 
33. Forwarding of charges. 
34. Advice of staff judge advocate and  reference for trial. 
36. Service of charges. 

ART. 30. Charges and  specifications, 
(a) Charges and specifications shall be signed by a person subject to  this code 

under oath before a n  officer of the armed forces authorized to  administer oaths 
a n d  shall state- 

(1) tha t  the signer has personal knowledge of, or has investigated, the  

(2) t h a t  the same are true in fact  to the best of his knowledge and belief. 
(b) Upon the preferring of charges, the proper authority shall take immediate 

steps to  detcrmine what disposition should be made thereof in the  interest of 
justice and  discipline, and the person accused shall be informed of the charges 
against him as soon as practicable. 
ART. 31. Compulsory self-incrimination prohibited. 

(a) No person subject to this code shall compel a n y  person to incriminate 
himself or to  answer any question the answer to  which may tend to  iiicriminatc 
him. 

(b) No person subject to this code shall interrogate, or request a n y  statement 
from, an  accused or a person suspected of an offense ui thout  first informine him 
of the nature of the  accusation and advising him that  he does not have to friske 
a n y  statement at all regarding the offense of which he is accused or Puspected 
a n d  that  any statement made by him niay be used as evidence against him in a 
trial by court-martial. 

(c) No person subject to  this code shall compel any person to make a statement 
or produce evidence before or for use before any military tribunal if the stateinout 
or evidence is not material to  the issue and may tend to  degrade him. 

(d) N o  statement obtained from a n y  person i l l  violation of this article or by 
a n y  unlawful inducement shall be received in evidence against hirri in a trial by 
court-martial. 
ART. 32. Investigation. 

(a) So charge or specification shall be referred to  a general court-martial for 
trial until a thorough and impartial investigation of all the matters set forth 
therein has been made. This investigation shall include inquiries as t o  the 
t ru th  of the matter set forth in the charges, form of chafges, and the disposition 
which should be made of the case in the interest of justice and disciplilie. 

(b) The accused shall be advised of the charges against him atid s1isll be per- 
mitted, upon his own request. to  be represented at such invcstigation tly civilian 
counsel if provided by him, or military counsel of his own selection i f  such counsel 
be reasonably available, or by counsel appointed by the otficer arercising general 
court-martial jurisdiction over the commarid. A t  such investigation f r i l l  oppor- 
tunity shall be given to  the accused to cross-examine witric s against him if they 
are available and to  present anything he may dcsirc in h )\vi1 tlchalf, either in 
defense or mitigation, and the investigating officcr s I exaitiine availahlc 
witnesses requested by the accused. If the charges are  forwarded after such 
investigation, they shall be accompanied by a statement of the suhstance of the 
testimony taken on both sides and a copy thereof shall he given to  the  accused. 

(c) If an  investigation of the subject rnat,ter of a n  offcnPe has been conducted 
prior t o  the  time the  accused is charged with the offense, and if the  accrised was 
present a t  such investigation and afforded the opportunil ies for reprcscntation, 
cross-examination, and  presentation prescribed in stit)divisiori (h) of this article, 
no further investigation of tha t  charge is necessary under this article unless it 
is demanded by the accused after he is informed of the  c re. A demand for 
fur ther  investigation erititles the accused to  recall witne for further cross- 
examination and to  offer any new evidence in his own behalf. 

(d) The requirements of this article shall be binding on all persons administering 
this  code, but  failure to  follow them in any case shall not conPtitutc jurisdictional 
error. 

matters set forth therein; and 
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ART. 33. Forwarding of charges. 
When a person is held for trial by general court-martial, the  commanding officer 

shall, within eight days after the accused is crdered into arrest or confinement, if 
practicable, forward the charges, together with the investigation a n d  allied papers, 
to  the officer exercising general court-martial jurisdiction. If t h e  same is not 
practicable, he shall report to  such officer the reasons for delay. 
ART. 34. Advice of staff judge advocate and reference for trial. 

(a) Before directing,the trial of any charge by  general court-martial, the  con- 
vening authority shall refer it t o  his staff judge advocate or legal ofiicer for consid- 
eration and  advice. The convening authority shall not refer a charge to  a general 
court-martial for trial unless it, has been found that  the charge alleges an offense 
undcr this code and is warranted by evidence indicated in the report of investi- 
gation. 

(b) If t h e  charges or specifications are not formally correct or do  not conform 
to the substance of the evidence contained in the report of t h e  investigating 
officer, formal corrections, and such changes in the  charges and specifications as 
are needed to  make them conform to  the  evidence may be made. 
ART. 35. Service of charges. 

The trial counsel to  whom court-martial charges are referred for trial shall 
causc to  he served upon the accused a copy of the  charges upon which trial is 
to be had. In  time of peace no person shall, against his objection, be brought t o  
trial before a general court-martial within a period of five days subsequent t o  the 
service of the  charges upon him, or before a special court-martial within a period 
of three days suhseqnent t o  the service of the charges upon him. 

PART VIT-TRIAL PROCEDLRE 
Article 

39. Si>ssiims. 
4n. Continuanccs 
41. Cli:ill?t!g?s. 
42. 0 , l t I l S .  
48. Stiitutr of limitations 
4 4 .  Fnrnirr  iroriurilv. 
45.  T’lr:is of th; : icciiv& 
46. 0 ~ ~ ) o r t u n i t y  t o  obtain witness?s and other evidence. 
47. RefuwI to apiwas 01 trstifg. 
48.  r o r l t r m i m .  
48. l )epo?i t i i ins .  
.io. Atimtc~i t~i l i ty  of reeortls of courts of inquiry. 
51. VotinF nnd rulings. 
52. N i t m h ~ r  of votcs requircd. 
S8, Court t o  iinnoutice action. 
54. Recoril of tri,d. 

ART. 36. President may prescribe rules. 
(a) The procedure, including modes of proof, in cases before courts-martial, 

courts of inquiry, military conimissioiis, arid other military tribunals may be pre- 
scribed h y  the  President by regulations which shall, so far as he deeins practicable, 
apply t,he principles of law and  the rules of evidence generally recognized in the 
trial of criminal cases in the United States district courts, but  which shall not be 
contrary to or inconsistent with this code. 

(b) All rules and regulations made in pursuance of this article shall be reported 
to the Congress. 
ART. 37. Cnlawfully influencing action of court. 

S o  aiit,horitv convening a general, special, or summary court-martial, nor any  
other commanding officer, shall censure, reprimand, or admonish such court or any  
member, law officer, or counsel thereof, with respect to t,he findings or sentence 
adjiidged by  the  court, or with respect t o  any other exercise of its or his functions 
in the conduct of the proceeding. S o  person subject to this code shall a t tempt  
t o  coerce or, by any unauthorized means, influence the act,ion of a court-martial 
or any  other military tribunal or any member thereof, in reaching the findings or 
sentence in  any  case, or the act,ion of any convening, approving, or reviewing 
authority with respect t o  his judicial acts. 



ART.  38. Duties of trial counsel and defense counsel. 
(8)  The trial counsel of a general or special court-martial shalt prosec1itc in the 

Delne of the United States, and shall, under the  direction of the court, prepare the 
record of the  proceedings. 

(b) The accused shall have the right) t o  be represented in his defense before a 
gciieral or special court-martial by civilian counsel if provided by him, or by mili- 
tary counsel of his own selection if reasonably available, or by the defense counsel 
duly appointed pursuant t o  art'icle 27. Should the accugcd have cou1Isel of his 
own selection, the duly appointed defense counsel, and assistant defense counsel, 
if any,  shall, if the accused PO desires, act  as his associate counsel; otherwise they 
shall be excused by t h e  president of the  court. 

( e )  In  every court-martial proceeding, the  defense counsel may,  il l  the  event 
of conviction, forward for attachlnent t o  the record of proceedings a brief of such 
matters as he feels should be considered in behalf of the accused on review, in- 
cluding any objection to  the contellis of the record which he may deem appro- 
priate. 

(d) .4n assistant trial counsel Of a gerleral court-martial may,  under the direct,ion 
of t h e  trial counsel or when he is rlualificd to  he a trial counsel as required by 
article 27, perform any  duty imimed I)y law, reg)iIation, or the custom of the 
service upon the  trial counsel of the court'. tarit trial counsel of a special 
court-martial may perform any  duty  of the trial corinsel. 

(e) An assistant defense cou113el of a general or  special court-martial may, 
under the direction of the defense counsel or  hen he is qualified to be the defense 
counsel as required by  article 27, perforin any d u t y  iniposed by l a n ,  regulation, 
or the  custom of the service upon coun-el for the accused. 
ART. 39. Sessions. 

Whenever a general or special court-martial is to deliberate or vote, only the 
members of the  court shall h e  prwrnt. .4fter a gmernl  colirt-martial has firiallv 
voted on the findings, the court may rrquest the law officer and the repnrte'r 
to appear before the court to put the findings in proper form, and such proceedings 
shall be  on  t h e  record. X I 1  other proceedings, including any  ot,hcr consultation 
of the court with counsel or the law officer shall be made a par t  of the  rPcord 
and  he in the presence of the accused, the  defense counscl, the trial counsel. and 
in  general court-martial cases, the lav officer. 
ART. 40. Continuances. 

for such time and  as often as may appear to be just. 
ART. 41. Challenges. 

(a) Members of a general or special court-martial a n d  the law officer of a 
general court-martial may be challenged by the accused or the trial counsel for 
cause stated to  the court. The court shall determine the relevancy and  validity 
of challenges for cause, and shall not receive a challenge to  inore than  one person 
at a time. Challenges by the trial counsel shall ordinarily be presented and  
decided before those by the accused are offered. 

(b) The accused and  trial counsel shall each he entitled to one perernptory 
challenge, bu t  the law officer shall not he chal1cngc:d except for cause. 
ART. 42. Oaths. 

(a) The law officer, all interpreters, and ,  in general and  special courts-martial, 
the  members, the trial counsel, assistant trial counsel, the ticfense counsel, assistant 
defense counsel, arid the reporter shall take an oath or affirmation in Ihe presence 
of the accused to perform their duties faithfully. 

(b) All witnesses hefore courts-martial shall be examined on oath or affirmation. 
ART. 43. Statute  of limitations. 

(a) A person charged ivith desertion or absence without leave in time of war, 
or with aidiiig the ericiny, niutiiiy, or rniird(;r, may tic tried and puriished a t  any 
time without limitation. 

( h )  I.;xcept as othcrwiw providrd i n  tliis article, a pctrsoti charged with desertion 
in time of peace or any of t,hc offenses piiriishat)lc ~intlcr articles 11!J through 132 
inclusive shall not be liablc: to hc tried tiy court,-rriartial if  the offcnsc was corn- 
mittctl riiore than t l i rw years hefor(: t tic, rcceipt of s w o r n  chargcs and  specifications 
by an  officer excrciiiiig s~iiiiiiiary coiirt-~riartial ,jriri-tlictiorl over the command. 

(c) Except as otherwise p r o v i d d  i n  this ar t id?,  a prrson cliargcd with a n y  
offense shall not be liable to be tricd hy court-martial or ptiiiiilled wider article 

An a. 

,4 court-martial may,  for reasonable cause, grant  a continuance to a n y  party 
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15 if the  offense was comrnitted more than t,wo years before the receipt of sworn 
charges and specifications by a n  officer exercising summary court-martial juris- 
diction over thc command or before the imposition of punishment under article 15. 

(d) Periods in which the accused was absent from territory in which the United 
Stat,es has the authority to  apprehend him, or in the custody of civil authorities, 
or in the hands of the enemy, shall be excluded in computing the period of limita- 
tion prescribed in this article. 

(e) In the case of any offense the trial of which in time of war is certified to the 
President tiy the Secretary of the Department to be detrimental to the prosecution 
of the war or inimical to  the national security, the period of limitation prescribed 
in this article shall be extended to six months after the termination of hostilities 
as proclaimed by the President, or by a joint resolution of Congress. 

( f )  \\'hen the United States is at war, the running of any s ta tute  of limitations 
applicable to any offense- 

(1) involving fraud or attempted fraud against the United States or a n y  
agency thereof in any  manner, whether by conspiracy or not ;  or 

(2) conirriitted in coriiiection with the acquisition, care, handling, custody, 
control, or disposition of m v  real or personal property of the United States; 
or 

(3) committed in connection with the negotiation, procurement, award, 
performance, payment for, interim financing, cancellation, or other termina- 
tion or settlement, of any contract, subcontract, or purchase order which is 
connected with or relatcd to the prosecution of the war, or with any disposi- 
tion of termination inventory by any  war contractor or Government agency; 

shall 1)c suspended rintil three years after the termination of hostilities as pro- 
claimed by the President or by a joint resolution of Congrcss. 
ART. 44. Former jeopardy. 

S o  pereon shall, without his consent, be tried a second time for the same offense; 
brit no proceeding in which an  accused has been found guilty by a court-martial 
upon any  charge or specification shall be held to  be a trial in the sense of this 
article until the finding of guilty has become final after review of the case has been 
fiilly completed. 
ART. 45,. Pleas of the accused. 

(a) If an accused arraigned before a court-martial makes any  irregular pleading, 
or after a plea of guilty sets up matter inconsistent with the plea, or if i t  appears 
tha t  lie has eritercd the plea of guilty improvidently or through lack of under- 
standing of its meaning and effect, or if he fails or refuses to  plead, a plea of not  
guilty shall be entered in the record, and the court shall proceed as though he had 
pleadcd iiot guilty. 

(b) A plea of guilt,y by  the accused shall not be received in a capital case. 
ART. 46. Opportunity to obtain witnesses and other evidence. 

l h e  trial counsel, defense counscl, and the court-martial shall have equal oppor- 
tunity t o  obtain witnesses and other evidence in accordance with such regulations 
as the President may prescribe. Process issued in court-martial cases to  compel 
witnesses to appear and testify and to  compel the production of other evidence 
shall be similar to tha t  which courts of the United States havin criminal juris- 
diction may lawfullv issue and shall run to  any  par t  of the United l ta tes ,  its Terri- 
tories, and possessions. 
ART. 47. Refusal to appear or testify. 

(a) Every person not subject t o  this code who- 
(1). has bccn duly subpenaed to  appear as a witness before any  court- 

martial, military commission, court of inquiry, or any  other military court 
or board, or before any military or civil officer designated to take a deposi- 
tion to  bc read in evidence before such court, commission or board; and  

(2) has been duly paid or tendered the fees and mileage of a witness at 
the rates allowed to witnesses attending the courts of the United States: and  

(3) willfully neglccts or refuscs to  appear, or refuscs t o  qualify as a witness 
or to tcstify or to  producc any evidence which such person may have h e n  
legally subpenaed to  produce; 

shall be deemed guilty of an  offcnsc against the United States. 
(IJ) Ally person who commits a n  offense denounced by this articIe shall be 

tried on information in a Uiiitcd States district court, or in a court of original 
critninal jurisdiction in any of the territ.oria1 possessions of the Ilnited Statcs, and 
jiirisdiction is hereby conferred upon such courts for such purpose. Upoil con- 
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viction, such persons shall be punished by a fine of not more than  $500, or im- 
prisonment for a period not exceeding six months, or both. 

(c) It shall be the  du ty  of the  United States district attorney or the  officer prose- 
cuting for the Government in any such court of original criminal jurisdiction, 
upon the  certification of t he  facts t o  him by the  military court, commission, 
court of inquiry, or board, t o  file an  information against and prosecute any  person 
violating this article. 

(d) The fees and  mileage of witnesses shall be advanced or paid out of the  
appropriations for t he  compensation of witnesses. 
ART. 48. Contempts. 

A court-martial, provost court, or military commission may punish for con- 
tempt any person who uses any menacing words. signs, or gestures in its presence, 
or who disturbs its proceedings by any  riot or disorder. Such punishnicnt shall 
not exceed confinement for thirty days or a fine of S100, or both. 
ART. 49. Depositions. 

(a) At any time after charges have bem signed as provided in article 30, anv 
party may take oral or writtcii dcpositions unlcss an  authority competelit (0 
convene a court-martial for the trial of such charges forbids it for good caiisc. 
If a deposition is to  be taken before charges are referred for trial, such ail authorit.?; 
may designate officers t o  represent tlie prosecution and the defense and may 
authorize such officers to take the  deposition of any nitiiess. 

(b) The party at whose instance a deposition is to be taken shall give to  every 
other party reasonable written notice of the time and place for taking the deposi- 
tion. 

(c) Depositions may be taken before and authenticated by any  military or 
civil officer authorized by the laws of the United States or by the laws of the place 
where the depoeition is taken to  adininister o a t h .  

(d) A duly authenticated deposition taken upon reasoiiahle notice to the other 
party,  so far a,< otherwise adrnis.;ible under the rules of evidcricc, may be read in 
evidence before any military court or commission in any ca$e iiot capital, or in 
any  proceeding before a court of inquiry or military board, if it appears- 

(1 )  that  the witness resides or is bcyond tlie State, Territory, or District 
in which tlic court ,  comrnissioii, o r  l~oa rd  is ordcrcd to ,<it, o r  beyond the 
distance of one hundred miles from the place of trial or  hearing: or 

(2) that  the witness by reason of dra th ,  age, sickilea.-, bodily- infirmity, 
imprisonment, military necessity, nonameiial)iiity to process, or othcr reason- 
able cause, is unable or refuses to  appear and testify in person a t  the place 
of trial or hearing; or 

(e) Tcstirnony by deposition may lie addiiced by the dcferiac in capital cases. 
(f)  .4 deposition may be read in evidence in ariv case in which the death penalty 

is authorized by law but is not mandatory, whenever the convcning authority 
shall have directed tha t  the cape hc trcatcd as not capital, and in such a case a 
sentence of death may not be adjudged by the court-martial. 
ART. 50. Admissibility of records of courts of inquiry. 

(a) In  any case not capital and not extending to t,hc dismispal of an officer, the 
sworn testimony, contained in the duly authenticated record of procecdirigs of a 
court of inquiry, of a person whose oral testimoiiy cannot be ohtaincd, may, if 
otherwise admissible, be read in cvidence by m y  party before a court-martial or 
military commission if the accused was a party and was accorded the rights of an  
accused when before the court of inquiry or if the accused consents to the  intro- 
duction of such evidence. 

(b) Such testimony may be read in evidence only by the defense in capital cases 
or cases extending to  the dismissal of an  officer. 

(c) Such testimony may also be read in cvidcnce before a court of inquiry or a 
military board. 
ART. 51. Voting and rulings. 

(a) Voting by members of a general or special court martial upon questions of 
challenge, on the findings, and on the sentence shall be b y  secrct written ballot. 
The  junior member of the court. shall in each caw count the votes, which count 
shall be checkcd by the president, who shall forthwith annorince the  result of the 
ballot to the members of the court. 

(b) The law officer of a general court martial and the  president of a special 
court martial shall rule upon interlocutory questions, other than challenge, 
arising during the proceedings. Any such ruling made by the law officer of a 

(3) t ha t  the present, whereabouts of the witness is unknown. 
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general court martial upon any  interlocutory question other than a motion for a 
finding of not guilty, or the question of accused’s sanity, shall be final and shall 
constitute the ruling of the court: but the law officer may change any  such ruling 
a t  any time during the trial. Unless such ruling be final, if any member objects 
thereto, the court shall be cleared and closed and the question decided by a vote 
as provided in article 52,  viva voce, beginning with the junior in rank. 

(c) Before a vote is taken on the findings, the law officer of a general court 
martial and the president of a special court martial shall, in the presence of the 
accused and counsel, instruct the court as to  the  elements of the offense and 
charge the court- 

(1) that  the accused must be prewmed to be innocent until his guilt is 
established by legal and competent evidence beyond reasonable doubt; 

(2)  that  in the case being considered, if there is a reasonable doubt as t o  
the guilt of the accused, the doubt shall be resolved in favor of the accused 
and he shall be acquitted; 

(3)  that if there is a rparonahle doubt as to  the degree of guilt, the finding 
miist be in a lower degree as to which there is no such doubt: and 

reasonable doubt is upon the Government. 
(4) tha t  the burden of proof to  establish the guilt of the accused beyond 

ART. 52. Xumber of votes required. 
(a) (1) X o  person shall be convicted of an  offense for which the death penalty 

is made mandatory by law except by the concurrence of all the members of the  
coiirt martial present a t  the time the vote is taken. 

(2) S o  person shall be convicted of any other offense, except by the concur- 
rence c;f tno-thirds of the members present at the time the vote is taken. 

(b) ( I )  No person shall be sentenced to  suffer death, except by the concurrence 
of all the  members of the court martial present at the time the vote is taken and 
for an offense in this code made expressly punishable by death. 

(2)  No person shall be sentenced to  life imprisonment or t o  confinement in 
excws of ten yt-ars, except, by the concurrence of three-fourths of the members 
present, at the time the vote is talicn. 

(3) .411 other scritences shall be determined by the concurrence of two-thirds of 
the members present a t  t,he time the vote is taken. 

(c) All other qucstions to  be decided by the members of a general or special 
coiirt-martial shall be determined by a majority vote. A tie vote on a challenge 
shall disqualify the member challenged. A tie vote on a niotion for a finding of 
not guilty or on a question of the accused’s sanity shall be a determinat,ion against 
the acciisnd. A tie vote on any  other question shall be a determination in favor 
of the accused. 
ART. 53. Court to announce action. 

so011 as dctcrniined. 
ART. 54. Record of trial. 

(a,) Each general court-martial shall keep a separate record of the proceedings 
of the trial of each case brought before it, and such record shall be authenticated 
by the signature of the president and the law officer. In  case the record cannot 
be authenticated by either the president or the law officer, by reason of the death, 
disability, or absence of such officer, it shall be signed by a member in lieu of him. 
If both the president and  the law officer are unavailable for such reasons, the 
record shall be authenticated by two members. 

(b) Each special and summary court-martial shall keep a separate record of 
the proceedings in each case, which record shall contain such matter  and be 
authenticated in such manner as may be required by regulations which the 
President may prescribe. 

(c) A copy of the record of the proceedings of each general and special court- 
martial shall be given to  the accused as soon as authenticated. 

Article 

Every cclurt-martial shall announce its findings and sentence to  the  parties as 

PART VIII-SEKTENCES 
55.  Cruel and unuwnl punishments prohibited 
56. Maximum limit% 
57. Ellective d:ite ol sentences. 
58. Execution olconfinernrnt. 

ART. 5 5 .  Cruel and unusual punishments prohibited. 
Punishment by flogging] or by branding, marking, or tattooing on the  body, or 

any  other cruel or unusual punishment, shall not be adjudged by any  court- 



martial or inflicted upon any person subject t o  this codc. The use of irons, single 
or double, except for the purpose of safe custody, is prohibited. 
ART. 56. 3Iasimnin limits. 

esceed such limits as the Prcjident may  prescribe for t ha t  offense. 
ART. 57. Effective date of sentence$. 

(a) Whenever a sentence of a court-martial a s  lawfully adjudged and approved 
includes a forfeiture of pay or allowances i n  addit ion to eonfinemeirt not suspended, 
t he  forfeiture niay apply to pay or allowances becorning due on or after the  date 
such sentence is approved by the  convening authority. N o  forfeiture shall extend 
t o  any pay or allowances accrued before such date. 

(b) Any period of confinement not suspeiided included i n  a sentence of a eourt- 
martial shall begin to  run from the date the sentence is adjudged by the  court- 
martial. 

(c) All  other sentences of courts-martial shall become effective on the date 
ordered executed. 
ART. 5 5 .  Execution of confineinent. 

(a)  Under such instructions ah the Drpartrnciit coiiecriicd niay prrscrilw, any 
seiitrnce of confinement adjudged b y  a court-martial or other niilitary tribuiial, 
whether or not such sentence includcs diwliargc o r  tlirniiwal, arid \vhethrr  or not 
such discharge or disni isd has 1)ec.ii executed, may I)e c-arried iiito exctcutioii by 
confinement in  any place of eoiifinciricnt under ti l(% roiitlol of any of the arrried 
forces, or in any penal or correctioiial institiitioii 1iiitic.r t l i v  cuiitrol of i t i t ’  I7 i l i t r t1  
States, or which the United States niay b(1 a l lowul  t r i  i i , .~ , :  alii1 ~ I I ~ ~ . S O I I ~  so coirfiiiccl 
in a penal or correctional institution iiot iiiulcr tli!, coiitrol tJf oiic of flic n,r:neci 
force.; shall be subject to the same discipline and treatment as persoiix confined or 
committed by the courts of the  United States or of the State, Territory, District, 
or place in which the  institution is situated. 

(b) The ornissioii of the word. “hard  latm-” i n  any seiitcncc of a court-martial 
adjudging confinement shall not be construed as dopriviiig the authority exr- 
cuting such sentence of the power to require hard labor as a part  of the pnirishm!~nt. 

PART I,Y--REvIEw OF COUKTR-MARTIAL 

The punishnieiit which a court-martial may direct for an  offense shall not 

Article .~..~.~. 
59. Error of law: laser  includcd offense. 
60. Initial action on the record. 
61, Same-General court-martial records. 
62. Reconsideration and revision. 
”.,. , 
64. .4pproval by the convcninc authority. 
65. IXsposition of  records after review by  the convening 
66. Review by  the board ol review. 
6 i .  Rei-iew b y  the judicial council. 

:i!ithori t y 

68. Branch ofice?. . 
69. Review in thc ofice of T h e  Juilpc Advocate Gcneral 
70. Appellate counsel. 
71. Evecution of centenre: suspension of wnlencc. 
72. Vacation of  suspension. 
73. Petition for a new trial. 
74. Remissior. and suspension. 
75. Restoration. 
76. Finality of court-martial judgments. 

ART. 59. Error of law; lesser included offense. 
(a) A finding or sentence of a court-martial ,?hall iiot be hcltl iiicorrect on the 

ground of a n  error of law unless the error materially prejudices the substantial 
rights of the accused. 

(h)  Any reviewing authority with the power to  approve or affirm a finding of 
guilty may approve or affirm, instead, so much of the finding as includes a lesser 
included offense. 
ART. 60. Initial action on the record. 

After every trial hy court-martial t he  rocord shall he forwarded to  the convening 
authority,  and action thereon may hr: taken by the officer who convened the court, 
an  officer commanding for the time being, a successor in command, or by any 
officer exercising general court-martial jurisdiction. 
ART. 61. Same-General court-martial records. 

The convening ’authority shall refer t,he record of every general court-martial 
t o  his staff judge advocate or legal officer, mho shall submit his written opinion 



thereon to the convenillg allthority. If the final action of the court has resulted 
i n  an acquittal of all charges arid specifications, the opinion shall be limited to  
queations of jurisdiction and shail be forwarded with the record to  The ,Judge 
Advocate General of the armed force of which the accused is a member. 
ART. 62. Reconsideration and revision. 

(a) If a case before a court-martial has been dismissed on motion and the ruling 
does not amount to a finding of not guilty, the convening authority may return 
thc record t o  the court for reconsideration of the ruling and any further appropriate 
action. 

(b) Where there is a n  apparent error or omission in the record or where the 
record shows improper action by a court-martial with respect to a finding or 
sentence which can be rectified without material prejudice to  the substantial 
rights of the accused, the  convening authority may return the record to the court 
for appropriate action. 

(1) for reconsideration of a finding of not guilty or a ruling which amounts 

(2) for increasing the severity of the sentence unless the  sentence prescribed 

In no case, however, may the record be returned- 

to a finding of not guilty; or 

for the offense is mandatory. 
ART. 63. Rehearings. 

(a) If the convcniiig authority disapproves the findings and sentence of a 
court-martial lie may, except where there is lack of sufficient evidence in the record 
to support the findings, order a rehearing, in which case he shall st>ate the  reasons for 
disapproval. If he does not order a rehearing, he shall dismiss the charges. 

(b) Every rehearing shall take place before a cowt-martial cotiiposed of 
members not members of the court-martial which first heard the case. Upon such 
relit~ariiig the accused shall not be tried for any offense of which he was found not 
guilty by the first court-martial, and no sentence in excess of or more severe than  
t h e  original sentence shall be imposed unless the sentence is based upon a finding of 
giiilty of an offense not considered upon the merits in the original proceedings or 
unless the sentence prescribed for the offense is mandatory. 
ART. 64. Approval by the  convening authority. 

In  acting 011 the findings and sentence of a court-martial, the convening authority 
shall approve oiily such findings of guilty, and  the sentence or such part  or amount 
of the sentence, as he finds correct in law and fact and determines should be 
approved. Gnlcss he indicates otherwise, approval of the sentence shall constitute 
approval of the findings and sentence. 
ART.  65. ])isposition of records after review by the convening authority. 

(a) \Then the convening authority has taken final action in a general court- 
martial case, he shall forward the entire record, including his action thereon and 
the opinion or opiiiions of the staff judge advocate or legal officer, t o  the appro- 
priatr. Judge Advocate .General. 

(11) \Vhcre the senteiice of a special court-martial as approved by the convening 
authority includes a had-conduct dischargc, whether or not suspended, the record 
shall be forwarded to  the officer exercising general court-martial jurisdiction 
over the command to  tie reviewed iii the same manner as a record of trial by 
general court-martial or directly to the appropriate Judge Advocate General t o  
be reviewed by a board of review. If the sentence as approved by  an officer 
exercising general court-martial jurisdiction includes a bad-conduct discharge, 
whether or riot suspended, the record shall be forwarded to the appropriate Judge 
Advocate General to be reviewed by a board of review. 

(c) A411 other special and summary court-inartial records shall he reviewed 
by a judge advocate of the Army or Air Force, a law specialist of the S a v y ,  or a 
law specialist or lawyer of the Coast Guard or Treasury Department and shall 
be transrnittcd and disposed of as the Secretary of the Department may prescribe 
by regulations. 
~ K T .  66. Review by the board of review. 

(a) Thc .Judge .4dvocate General of each of the armed forces shall constitute 
i n  his officr one or more boards of review, each composed of not l e s  than three 
officers or civiliaiis, cach of \vhoni shall be a mernber of the bar of a Federal 
court or of the highest court of a State of the Lnited States. 

( 1 ) )  The Judge Advocate General shall refer t o  n board of review the record in 
every case of trial by court-martial in which the sentence, as approved, affects a 
general or flag officer or extends to death, dismissal of an  officer, cadet, or mid- 

X ! ) O R W  0 - - ~ 5 ( 1  .--1 



582 

shipnian, dishonorable or bad-conduct discharge, or confinement for more than 
one year. 

(c) In  a case referred to it,  the board of review shall ac t  only with respect to the 
findings and sentelice as approved 1)y the  convening authorit,y. I t  shall affirm 
only such  fitidiiigs of guilty, and the seiitence or such part  or amount of the sen- 
tence as i t  finds correct in Ialv aiid fact and determines, on the  basis of the  
entire record, should be approved. In considering the  record, it shall have 
authority to  weigh the evidence, judge the credibility of witnesses, and determine 
controverted questions of fact, recognizing that the t,rial court saw and heard 
the  witnesses. 

(d) If the board of review sets aside the findings and sentence, it may, except 
where the setting aside is hased on lack of sufficient evidence in the record to  
support the findings, order a rehearing. 0thcrn.ise it shall order tha t  the charges 
be dismissed. 

(e) Within ten days after any dcciRion b y  a board of review, the Judge Advocat,e 
General may refer the case for recoiisideratioli to the same or another board of 
review. 

( f )  Otherwise, the Judge Advocate General shall, unless there is to be further 
action by the President or the Secretary of the Department or the ,Jridicial ( 
instruct the convening authority to tal;(, action in  accordance with thc dec 
the  board of review-. If the board of review has ordered a rehearing hilt the COII-  
vening authority finds a rehearing impracticable, he may dismiss the ehargeq. 

(g) The Judge .%dvocates General of the armed forces shall prescribe uniform 
rules of procedure for proceedinqs in and before boards of review and shall meet 
periodically to  formulate policies and procedure in regard to  reviciv of court- 
martial cases in the offices of the Judge Advocates General and by the boards of 
review. 
ART. 67. Review by the ,Judicial Council. 

(a) There is hereby established in the Sational Afilitary Establishment a .Judi- 
cial Council. The Judicial Coiincil shall he composed of riot less than thrce mern- 
hers. Each member of the Judicial Council shall tie appointed by the President 
from civilian life and shall he a member of the bar admitted to practicc before the  
Supreme ('oiirt of the United States, and each member shall receive compcnsation 
and allowances equal to those paid to a judge of a lrnited States Court of Appcals. 

(b) Irnder rules of procedure which it shall prescribe, the Judicial Council shall 
review the record in the following cases: 

(1) .411 cases in which the sentence, as affirmed by a board of review, affects 
a general or flag officer or extends to  death: 

(2) A11 ca5''q reviewed by a board of review which The  Judge Advocate 
General orders forwarded to  the ,Jiidicial Council for review; arid 
(3) .411 caws reviewed by a board of review i n  which, upon petition of the 

acciiscd and on good cause shown, the .Judicial Coiincil has granted a review. 
( e )  The acciised shall have thirty davs from the time he is riotificd of the deci- 

sion of a hoard of review to  petition the Judicial Council for a grant of review. 
The  .Judicial Council shall act  upon such a petition within fifteen days of the 
receipt thereof. 

(d) In  any case reviewed by it, the Judicial Council shall act  only with respect 
to  the findings and sentence as approved by the convening authority and a'i affirmed 
or set aside as incorrect it1 law t)v the board of review. In  a case which The 
Judge Advocate General orders forwarded to the .Judicial Council, such action 
need he taken only with respect to the issues raised by  him. In a case reviewed 
upon petition of the accused, such action need be taken only with respect, t o  issues 
specified in the  grant of review. The Judicial Coiincil shall take act,iori only with 
respect to matters of law. 

(e) If the Jrirlieial Council sets aside the findings and sentence, i t  may, except 
where the setting aside is based on lack of siificient evidence in the record to  
support the findings, order a rehearing. Otherwise i t  shall order t ha t  the charges 
be dismissed. 

( f )  After it ha.q actcd on a caw, the Jiidicial Council may direct T h e  Jiidgc 
Advocate C;eneral to retiirn t.he rccorrl to the board of re:icw for further review 
in accordance with thn dccisioii of t l i r  Jirdicinl Coiincil. Othcrwise iiiilcss there 
is t o  he further action tiy the I're4dent, or thc Secretary of the  Ilopartmcnt, 
The  JudKc Advocatth Gbrieral shall instruct tho convening authority t o  take act,ion 
in accordance with that tieciaion. If the Jiidicial Council has ordered a rehearing, 
bu t  the  convening authority finds a rehearing impracticable, hc may dismiss the  
charges. 



Cg) The Judicial Council and The Judge Advocate General of the armed forces 
shall mcet annually to  make a comprehensive survey of the operation of this code 
and report t o  the  Secretary of Defense and the  Secretaries of the Departments 
any recommendations relating to  uniformity of seiitence policies, amendments 
to  this code, and any other matters deemed appropriate. 
ART. 68. Branch offices. 

(a) Whenever the President deems such action necessary, he may direct T h e  
Judge Advocate General t o  establish a branch office, under a n  Assistant Judge 
Advocate General, with any distant command, and to  establish in such branch 
ofice one or more boards of review. Such Assistant Judge Advocate General 
and  any such board of review shall be empowered to  perforin for tha t  command, 
under the  general supervision of The  Judge Advocate General, the duties which 
The Judge Advocate General and a board of review in his office ivould otherwise 
be required to perform in respect of all cases involving sentences not requiring 
approval by the  President. 

( t i )  In  time of emergency, the President may direct tha t  one or more temporarv 
Judicial Councils be established for the period of the  emergency, each of which 
shall be undcr the  gencral supervision of the  Judicial Council. 
ART. 89. Review in the ofice of The Judge :Idvocnte Geiieral. 

Every record of trial by general court-martial. in which there has been a 
finding of guilty aiid a sentence, the  appellate review of which is not otherivier 
provided for  by article 66, shall be esaniined in the  ofice of The Judge .Idvocate 
General. I f  any part of the findings or sentence ic: found unsupported i n  law. or 
if The Judge Advocate General so directs. the record shall I)e reviewed l)y a 
board of rcvien- i i i  accordaiicc with article G6, but in such event tlierc \vi11 I)e 110 
further rcvitsw by  the  Judicial Council. 
ART. 70. .lppellate counsel. 

(a) The Jiidge Advocate Gcncral sliall appoint i n  his office one or more officers 
as appc~llatc Guveriinicnt couniel, aiitl one or inore ofiicers as appellate defen?e 
collllsc~l. 

(b) It,. shall be the duty  of appc,llatr Govrriiincnt coiiiisel t o  represent the  
Uiiitcd States brfore t h r  tioartl of I c v i t ~ w  or the Judicial Council Ivlirn directed 
t o  do  so t)j- Thr Jiidge Advoc’atr Goiieral. 

( e )  It shall be t h e  drity of appellate defciiee couiisel to repre,sent the accused 
before the  hoard of review or the Judicial Council- 

( I )  when he is reqiir.<ted to do  so by the accured: or 
(2) ivlieii the United S t a t e  is rcprcwiited by counsel: or 
(3)  n-hrii The Judgc ;\dvocate General hap requested the  reconsiderat ion 

of a caw twfore the  board of review or ha;; transinitted it  to the Judicial 
( ’ou n cil, 

(d) ‘l‘hc accused shall have the riglit t o  be reprewnted before the Judicial 
Council or tlic board of rvvieiv by  civilian coiiiisel if provided Iiy him. 

((L) Thc appcllatc counsel shall o p r fo rn i  a i i c l i  ot 1ic.r functioiis i n  conliect ion 
with the rcxi.icw of court-niartial c F as The Jiidge Advocate Gc,ncral shall direct .  
A m .  71. E:sc,cutioii of sciitcncc; suspension of sentence. 

(a) N o  court-martial sentciiicc estcnding to  death or invol\.iiig a gcncrnl or 
flag officer shall be executed i i i i t i l  approved by  tlir I’reGident. He  shall approve 
the  seiit(’iice or  s~icli  par t ,  anioiiiit, 01’  ccinimiitcd forni of the sentence as he $ecs 
fit, and may swpcnd the esecution of the seiitcncc or any part of tlic senteIicc, 
as approvcd I ) > .  liiiii. csccipt a dentli sentcnrr. 

(1.1) S o  sentc~iicr c.xtciidinp t o  tlic di,qnii;sal of aii ofticcr. cadet, or midehipnian 
shall bc> c~seci i tc t l  uiitil :iplirovrti by t l i ~  S;rcrt,tary of the 1)epartnicnt. or R u C l i  
TTlidc,r Slvcr,.tary o r  .\s.si>t alii Sc~c~rrt:irj. :is niny 1w dcciyintc9ti by him. HC 
?tiall :il)r)rovv t l i v  sc~i i t r i ic(~ o r  r i i c ~ l i  part ,  nmouilt. or conini1itcd form of t Ilc 
wnt(’iic(~ a:: Iic srw t i t ,  n i i t l  iiiny eiiqiwiid t 1i(l (’sCciit ioii of niiy ])art of the s(~lit(~li(’c 
as ni iprovrd 6). I i i i i i .  I I I  t inio of \\.:ir o r  ii : i i  ioii:il ( ~ n i ( ~ i ~ g ( ~ n c y  hc m a y  conli:i1ite 
a w i i t ( ~ n c ( ~  of d i .n i i ,wi l  t o  rc’diic-tioii I (I : i i i? .  villi-tcd :r:itlc. .I pc.r*oii ~ v l i o  is S O  

rcdurcd niny hi, wqi:irotI  t u  S P I ’ I . ~  for t i i t ,  (1iir:iIioii of the, Tvar or cwicrgcncv 
s ix  1 i i o i i t  11s i lic~r(~:tftc~r. 

( v )  So S , ~ I I I ( ~ I I ( Y ~  ivtiicli iiicliidrc, i i i i s i i s ; i ~ ~ i i d ~ d ,  n dislioiioralllc or i)nd roiidiicst 
tiiwlinrgc, o r  (~iiitiiiriiit~iit for i i i o i ’ ( >  t I i :a i i  o i l ( >  ycl:ir. Sli:i11 t i ( ,  c’xcrii trd iiutil nffirincd 
by a I)o:trti of r(x\ ic,\v niiil, i i i  cnsix; w v i  

(t i l  : \ I1  ot1ic.r rourt-iiiarti:tl s(’iitCii( s i i ; l i ( ~ i i ~ l i ~ t i .  1ii:ty br o r d c r r ~ l  czc- 
cutcd Iiy t l i r  coiii.viiiiic aiitliority I iro,\-cvl l,y I i i i i i .  l‘lie coiivc~iiiiig 
authorit\,  niay suapciitl t Iics eit~c~iitioii of : ~ i i y  >i’iitciicc, c.\ccl)t a dc:rtli sclitelice. 

t ,  t l i ( .  Jii<liri:tl C’ouiicil .  



A R T .  7 2 .  I’acatiori of suspeiisioii. 
(a, Prior to the vacation of the siiapeiision of a -;l)ccial court-martial sentence 

which a3 approvcd i nc l i i des  a bad-coridiict discharge, or  of any general court- 
martial sciiteiicc,, th r  officer having special court-martial jurisdiction over the 
probationer shall hold a hearing on the allcgcd violation of probation. The  
proha(ioncr shnll be rcprcariited at s u c h  lienring by corinscl if  hc  so dcsircs. 

(h)  The rccord of the hearing aiiti the recoirimciidatioiis of the officcr having 
special court-iiiartial jur isdict ion shall be forwarded for art ion to the  officer 
escrcisiiig general coilit-inartial jiiriqtliction over the  probationer. If hc vacatcs 
thr! suspension, the vacat ion  shall Ix effcxct ivc, yubject to applicable restrictions i n  
article 71 fc), to execiite a n y  uricsccutrd portion of the s(anteiice except a disiriissal. 
The vacation of tlic $uspension of a dismissal shall not tw cffcctivc until approved 
by thc Secretary of the 1)cpartnient. 

(c) The suspension of a n y  othvr  sentcrice may be vacated by any aiithority 
cornpetriit to convene, for tlir eoniniand i n  which the a c r i i ~ e d  is scrviiig or absigned, 
a court of thr, kind that iinl)osrd the scntcnce. 
ART. 73. Petition for a r,ew trial. 

;It ariy time within one year aftcr approval l)y t l i c  cotivrniiig authority of a 
court-martial sriiterice wliich cstt~iids to dcatli, di.GniinsLtl, dishoiiorat~lc o r  bad- 
coiidrict clischargt~, or  confinrnicnt for more thrill oiic year. tlic accr i sd  may 
pttitioii l ’ h ~  Judge Advocate Gcricial for a ii(>w trial on grounds of newly dis- 
covercci cvidcnccx or  fraiitl on  the court .  If thcx accriscd’s casc is pcndirie hrforc? 
thc board of r c v i r n  o r  lirforc tlic ,Jiitiicial Council, The ,Jiidg(l :itivocatc Grtir:ral 
shall  rcfer the petition to t h r  tloard or (‘ouricil, rrspectivc~ly, for actioii. Otlittr- 
wise The .Jii(I,ve .\dvocatc (;crieral shall act r i i i o i i  tho p c t i t i o i i .  
X RT. 71. R c  tu i ssi o ti and a I I  .i pe r i 4  011, 

(a) The Secretary of the  1)el)artnic~iit and a 17iid(lr  Sccr t~ tary ,  .I 
Sccretary, or  coinniandiiig officcxr desigrintrtl l i y  t l ic  cretary  nay rciiiit o r .  
any part or ariiourit of the  uncscciited Imrtion of v .seiitcticv, inclirdiiig all 1111- 
collected forfeitures, othor than a aentcricc, approvcd h y  t h r  I’rc-iclcnt. 

(b)  The Secretary of tlic Ilepartnicnt may, for goof1 caiisc~, srihstitiite an  
adrninistrat.ive form of discharge for a discharge or tlisniissal csccutcd i l l  accord- 
ance with the sentence of a court-martial. 
ART. 7 5 .  Restoration. 

(a) 1-nc1c.r juch rrgulatic~n.: as the Prrsidcnt may prescribe, all riglitq, privileges, 
r n d  property afft!ctetl by an  c~.\rcritetl portion of a coiirt-niart ial wri tc i l icr :  tvhich 
has hc~rri srt a.idc o r  tlisapprovrti,  excvpt aii t:scwit c d  di-ini~sal o r  discliargc, shall 
he rrstored u n i c ~ s  a ticw trial or rehearing is ordcrrtf atid h i i c l i  c ~ s r c i i t r d  portion is 
included i n  a seiiterico i n i p o d  iipoii t h e  n t ~ w  trial or rc:hc~aring. 

i t)) \Vherc a prcvioiiniy csec i i t r d  sc~iitoncc of di<lionorat)l(~ or 1)atl-conduct 
discharge is not iiistairic~l or1 a I I C W  trial, t hr Srcrcatary of the J)c:partmriit shall 
substit iite therefor a form of tlischargt: aut hor izod  f o r  atlrniiiihtrativo issuance 
unless t h e  accused is t o  w r v c  oiit t l ir  rf:niaind(~r of his 

i c )  LVhere a previoiisly csecii t td , ~ v i i t r t i c c :  of di.krrii 
new trial, the Secretary of the 1)c~parttnriit shall S U I  
discharge authorized for adniiiii-trativc i-suancc anc 
such sentence may be reappointed t)y thc President a 
rank and prccedrnce 8.c i n  the opinion of t hc  Prciitlviit siich fornirr  officcr would 
have attained had he not  hwri disrnissed. The rc:appoiritmc,lit of such a former 
officer .shall be without rcgartl to poiition vacancy and shall afftxct the prornotion 
status of other officcrs only irisofar as the President may dirrct. All  time betweeti 
the dismissal and such reappointment shall be consitlercd as actual scrvicc for 
all purpose?, including the right, to rcccive pay and allowanccs. 
ART. 76. Finality of court-martial jiidginents. 

The apprllatc rovicw of records of trial providotl tiy t hi\  codr,  t h e  proceedings, 
findings, arid wt~tctic~:s of cciiirts-rriartial au approvrt l ,  rc:vicwc’cl, or afiirriic,d as 
reciiiirrd by th is  codr ,  a n d  all (li~rnissals and t l i ~ c h a r g w  carried i i i t o  c:sc~ciit ion 
pursuant to wnt,(’ncrs hy eoiirth-mart ial folloairig approval, rc,viriv,  o r  affirriiation 
as rcqiiirtxl t)y t l i i i  coclc-, ilia11 l w  fiiial and c o i i c l i i ~ i v ~ ~ ,  aiid ordvrs  puliliqliiiig t I i c  
proccwling:s of coiirts-martial aiitl all act iori taken p~i isr ia i~t  to y i i c h  priictwliiigs 
shall bt: t>iiiding lipon all cl(5part t t i r n t , Q ,  c o u r t ,  agriicic~s, atitl oBict,rs of t h e  l-iiitcd 
Ptat.es, siihjwt only to action ulx~ri a petition for a now t,riLtl a‘: I)rcividrd i r i  article 
73 and to action by the Sccrr!ts.ry of a 1)epartmrnt as p r o v i d ( d  i n  article 74. 
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Improper usr of countersign. 
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M isroiirluct :IS piisoner. 
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Rap? 
Larceny. 
Kohhrry. 
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Assault. 
Rurglary. 
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or w o n a h !  diqmsition, 
, spoil, or destriiclion. 

ART. 77. Principals. 
A n y  person punishable under this code who- 

(1) commits an offense p ~ n i s h a h l e  by  this code, or e,ids, rthe:s. c;lunl;ela, 
comrnands, or prociires its cotnmii;sion : or 

(2) caiises an act t,o be done which if directly performed by him would be 
piinisliable by this code; 

shall bc piinirhed with the punishment provided for t,he commission of ?he  offnnse. 
ART. 78. Accessory after thc fact. 

Any person siil)j(,ct to  this code who, knowing that, an offense piinixliablc by this 
code has bren committed, recrives, comforts, or assists the offendcr in order t o  
hindrr or prev(,nt his apprehension, t,rial, or punishment shall he punished as a 
coiirt-martial may dirrct. 
ART. 79. Conviction of lesser included offense. 

An accriwd may be found giiilty of an offense necessarily included in the offense 
c h a r g d  or of an  attempt to  commit eithcr the  offenx charged or 811 offense 
necessarily included therein. 
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ART. 80. Attempts. 
(a) An act, done with specific intent to commit an  offense under this code, 

amounting t,o more than mere preparation and tending but  failing to effect i ts  
commission, is an nttempt to  commit that  offense. 

(b) Any person subject to this code who attempts to commit a n y  offense 
punishable by th is  code shall be punished as  a court-martial iriay direct, unless 
otherwise specificallv prexritied. 

(c) r\ny person sdbject to this code may he convicted of an at tempt  to commit 
a n  offense although it appears o n  the trial tha t  the offense was consummated. 
ART. 81. Conspiracy. 

Any person subject t,o this code who conspires with any other perqon or persons 
to  commit an  offense under this code shall, if onc or more of the con-pirators 
does an act  to effect the object of the conspiracy, be piinislied as a court-martial 
may direct. 
ART. 82. Solicitation. 

(a) riny person subject to  this code who solicits or advises another or others to 
desert in violation of article 85 or mutiny in violation of article !I4 shall, if the  
offense solicited or advised is attempted or committed, be punished with the 
purlistimerit provided for the cornmiscion of the offense, hilt if the  offense solicited 
or advised is iiot committed or attenipted, he shall be punished as a court-martial 
may direct. 

(b) Any perqon subject t o  this code who solicits or advises another or ot,hers 
to  commit an act of misbehavior before the  e n ~ m g  i i i  violation of article 99 or 
sedition in  violation of article 94 shall. if the offoiise solicited or advised is com- 
mitted, he punished with the puniqhment provided for t,he comrni*iion of the 
offense, h u t  if t h e  offerice solicitrd or advised is not cornmitted, he shall be plinishcd 
as a corlrt-martial riiay direct. 
ART. 83. Fraridiilcnt enlistinent, appointment, or separation. 

Any person who- 
(1) procures his own enlistment or appointment i n  the armed forces by  

means of knowingly false represcritat>ions or dcli1)erate concealriierit as t,o his 
qualifications for such enlistrneiit o r  appuiiitrnerit arid receives pay or allow- 
ances thereunder: or 

(2) procures his own separation from the armed forces by means of kliow- 
ingly false representations or deliberate concealrncut as to  his eligibility for 
such separation: 

shall be piinished as a court-martial may direct. 
~ R T .  84. Unlawful enli-tment, appointment, or separation. 

Any person subject to this code who effects an enlistmelit or appointment in or 
a separation from the armrtl forces of any perwn who is known t o  him to be 
ineligible for j i ich erilistment, appoiritmerit, or separation becauw it is pro- 
hibited by law, regulation, or order shall be puriishcd as a court-martial may dircct. 
ART. 85, Desertion. 

(a) Any member of the armed forces of the United States who- 
(1) Lvithout proper authority goes or remains absent from his place of 

service, orgariizatioii, or place of duty with intent to remain away therefrorn 
pcrriia~ieritly; or 

(2) qiiits his unit or organization or place of d u t y  with intent t o  avoid 
hazardous cliity or to shirk important service; or 

13) nithoiit beiiiq regularly separated from oiie of the armed forces enlists 
or  accepts an appoiritnierit in  the iairic or another one of the armed forces 
without fully tlisclo~ing the fact he has r i o t  Ixcn  so rcgiilarly separated, or 
enters a n y  foreign armed service except when authorized by the United 
States ; 

is giiilty of tlewrtion. 
( t i )  >l i iy  officer of tho arnicd forccs ~ v h o ,  having trri(1ered his rcqignatiori and 

prior  to tlile iioticc of tho accc:~itnncc of the saine, quits his post at  proper duties 
without leavc: arid Fvith iiitcrit to  rernairi a\vay therefrorn perrnariently is guilty 
of desertioii. 

i c )  ;\ny pcrsori fourid giiilty of dcsertion or attempted desertion shall be pun-  
i>hc:tl, i f  t ho  offen,*(: is coirirriittcd i n  t,irric of war, by  dcath or such other puriish- 
rriwit as a corirt-ninrtial riiay direct, t )u t  if the dcscrtion or attempted desertion 
occur+ a t  any  o t t m  time, by  such pi~riistiincrit, other than death, as a court-martial 
may dircct. 



ART. 86. Absence without leave. 
.\ny person subject to  this code who, without proper authority- 

(1) fails to go to  his appointed place of duty at the time prescribed; or 
(2) goes from t h a t  place; or 
(3) absents himself or remains absent from his unit, organization, or other 

place of duty at which he is required to be at the time prescribed; 
, 

shall be punished as a court-martial may direct. 
ART. 87. Missing movement. 

.illy person subject to this code who throiigh neglect or design misses the 
niovci1ir:nt of a ship,  aircraft, or unit with which he is required in the course of 
duty to movc shall tie puiiishcd as a court-martial niay direct. 
. ~ R T .  88. Disrespect towards officials. 

Any officer who iises contemptuous or disrespectful words against t,he Prpsident, 
I-icc I'rcsiclcnt, Congress, Secretary of Defense, or a Secretary of a Department, 
a Goveriior or a legislature of any State, Territory, or other possession of the 
United States in which he is on duty or present shall be punished as a court- 
martial niay direct. 
ART. 89. I)isrespc>ct towards superior officer. 

siiperior ofIiccr shnl l  lie punislied as a court-martial may direct. 
ART. 90. Assaulting or willfully disobeying officer. 

Any prrson subjrct t o  this code who h(~haves with disrespect towards his 

rZny Iwrson subject to  this code who- 
(1) strikes his superior officer or d r a w  or lifts u p  any  lveapon or offers 

(2) lviilfully disobc>vs a lawfiil coinmalid of his superior officer: 
shall he puiiishcd, if the ofFense is committed i i i  time of war, b y  death or such other 
piinishinriit as a court-martial niay dirrct, and if t,he offvnse is comniit,ted at, any 
other tinie, by such puiiishnieiit, other than dcath, ax a court-martial may direct. 
A R T .  91. Insubordinate conduct towards noncommissioned officer. 

a n y  violriict. against hiin while he is iii the execution of his office; or 

.4ny warrant officer or  enlisted person ivho- 
(1) st,rikea or assaults a Tvarraiit officer, rioncomriiissioned officer, 01 petty 

ofliccr, while such officer is in the csecutioii of his office; or 
( 2 )  willfully disobeys the lawful order of a warrant oficcr, noncommis- 

sioned otficer, or petty officer; or 
(3) treats with contcinpt or is disrespectful in langiiage or deportment 

toivards a warrant of iccr ,  iioiico11111ii~~ioiied officer, or petty officer while 
such officcr is in the  execution of his ofice; 

shall bc punished as a court-martial may direct. 
ART. 92. Failurc to  obey order or regulation. 

.4ny prrson subject to  thi.; code who- 
(1)  violates or fails t o  obey any lawful general ordcr or regulation; or 
( 2 )  having knowlrdgc of any  other lawfiil order ijsued by  a member of the 

(3) is drrelict iii the prrforiiiancc of his duties: shall be piiiiished as  a 
arinrd forccs, which it is hi3 du ty  to  obcy, fails to  obey th r  sainc: or 

coiirt-martial may direct. 
ART. 93. ('rucity and maltrcatineiit. 

Any pcrson siihjcct t,o this code ivho is guilty of cruelty toward, or oppression 
or nialtrcstmr:iit of, any  person aiihjcct t o  his orders shall be puiiislicd as a court- 
martial niay dircsct. 
ART. 91. 3Iutiriy or sedit,ion. 

(a) Any pcwon siibjclct to this code- 
(1) who with iiitvnt, t o  Iisurp or ovcrridc la\vful iiiilitary authority refiises, 

i n  coriccirt Ivith any  otlicr pcxrsori or p r r~o i i s ,  to  O ~ J C ~  orders or otticnvisc do 
his dir ty  o r  crratcs any violc,iice or 

1 iiitciit lo c:iii~c t I i (  
i tw, i i i  eoiiucrt  \ \ i t  
wr tiist ur!iniicc aqaii 

(3) \rlio fails to  do !lis I i t i i i o h t  
i i i i i t i i i > -  o r  sivlitioii Iic'in-. coi!iiiiittcd i i i  liia ~,rc'sciic(:, or fails t o  takls all ~ C ' R ~ O I I -  
able iiic'a~is t o  iriforiii liis siilwrior or coiiiiiiaiidiiig ofhcer of a11 offvii>.c. of 



mutiny or sedition which he knows or has reason to  believe is taking place, 
is guilty of a failure to  suppress or report a mutiny or sedition. 

(b) .4 person who is found guilty of attempted mutiny, mutiny, sedition. or 
failure to  suppress or report a mutiny or sedition shall be punished by death or 
such other punishment as a court-martial may direct. 
ART. 95. Arrest and confinement. 

Any person subject to  this code mho resists apprehension or brraks arrest or 
who escapes from custody or confinement shall be punished as a court-martial 
may direct. 
ART. 98. Releasing prisoner without proper authority. 

Any person subject to  this code who, without proper authority, releasrs any  
prisoner duly committed to  his charge, or who through neglect or design suffers 
any  such prisoner to escape, shall be punished as a court-martial may direct. 
ART. 97. Unlawful detention of another. 

arre.qts, or confines any person shall be punished 11s a court-martial may direct. 
ART. 08. Soncompliance with procedural rules. 

Any pcr,con subject to  this code who, except as provided by law, apprehcnds, 

Any person su!iject to this code who- 
(1) is responsible for unnecessary delay in the disposition of any case of a 

person accused of an offense under this code; or 
(2) knowingly and intentionally fails to  enforce or comply with a n p  

pl-ovision of this code regulating the proceedings before, during, or after 
trial of an  accused; 

shall he punished as a court-martial may direct. 
ART. 99. XIisbehavior before the enemy. 

Any member of the armed forces who before or in the prwence of the enemy- 
(1) riins an-ay: or 
(2)  shamefully abandons, sirrenders or delivers up any  command, unit,, 

13) through disobedience, neglect, or intentional misconduct endangers the  

(4) cast- away his arms or ammunition; or 
( 5 )  is guilty of cowardly conduct; or 
(6) quits his place of duty to  plunder or pillage; or 
(7 )  causes false alarms in any command, unit, or place under control of 

the armed forces: or 
(8) willfully fails to  do his utmost to  encounter, engage, capture, or destroy 

any enemy troops, combatants, vessels, aircraft,, or any other thing, which i t  
is his du ty  so to encounter, engage, capture, or destroy; or 

(9) does not afford all practicable relief and assistance to  any  troops, 
combatants, vessels, or aircraft of the armed forces belonging to  the United 
States or their allies when engaged in battle; 

shall be punished by death or such other punishment as a court-martial may direct. 
ART. 100. Subordinate compelling surrender. 

Any person subject to this code who compels or attempts to  compel a com- 
mander of any  place, ~ c s i e l ,  aircraft, or other military property, or of any body of 
members of the armed forces, t o  give it up to an enemy or to  abandon it, or who 
strikes the colors or flag to an enemy without proper authority, shall be punished 
by death or Ruch other punishment as a court-martial may direct. 
ART. 101. Improper use of countersign. 

Any person subject to this code who in time of war discloses the parole or coun- 
tersign to a n y  person not c~nt i t led  to receive it or who gives to  another who is 
entitled to receive and use the parole or count>crsign a different parole or counter- 
sign from tha t  which, to his knowledge, he was arithorixcd and required to  give, 
shall be punished by death or  such other punishment as a court-martial may direct. 
ART. 102. Forcing a safeguard. 

Any person subject to this code who forces a safeguard shall suffer death or 
such other punishment as a court-martial may direct. 
ART. 103. 

(a) All persons subject to  this code shall secure all public property taken from 
the enemy for the service of the Cnitcd States, and shall give notice and turn over 

place, or military property which it is his duty to dcfpnd; or  

safety of any  qiich command, unit, place, or military property; or 

Captured or abandoned property. 



t o  the proper authority without delay all captured or abandoned property in their 
sion, custody, or control. 
Any person subject to this code who- 
(1) fails to carry out  the duties prescribed in subdivisicn (a) of this 

article; or 
(2) huys,  sells, trades, or in any way deals in or disposes of captured or 

abandoned property,whereby he shall receive or expect any profit, benefit, or 
advantage t o  himself or another directly or indirectly connected with him. 
self: or 

(3) engages in looting or pillaging; 
shall he punished as a court-martial may direct. 
ART. 104. Aiding the enemy. 

Any person wlio- 
(1) aids, or attempts to aid, the enemy with arms, ammunition, supplies, 

money, or other thing; or 
(2) ivithout proper authority, knowingly harbors or protects or gives 

intelligence to,  or coinniuiiicates or corresponds with or holds a n y  intercourse 
with the enemy, either directly or indirectly; 

shall suffer death or such other punishment as a court-martial or military com- 
mission may direct. 
ART, 105. hlisconduct as prisoner. 

of war- 
h n y  persoii subject to  this code who, while in the hands of the enemy in time 

(1) for the pnrpowof  securing favorable treatment by his captors acts 
n.ithoiit proper authority in a inanncr contrary to law, custom, or regulation, 
to  the detriiricnt of others of whatever nationality held by the enemy as 
civilian or military prisoners; or 

(2) while in  a position of authority over such persons maltreats them 
a.ithoiit justifiable cause; 

shall he piillislied as a court-martial may direct. 
~ \ R T .  106. Spies. 

A n y  persoii \vho i i i  time of war is found lurking or acting as a spy in or about  
any place, vessel, or aircraft, withiii the control or jurisdiction of any of the  
arnicti forces of the Uiiitcd States, or in or about any  shipyard, any manufacturing 
or iiitlustrial ph i i t ,  or any  other place of institution engaged in work in aid of the 
prosecution of the lvar by the Viiited States, or elsewhere, shall be tried by  a 
general court-martial or by a military cotnrnission arid on conviction shall be 
punished by death. 
ART. 107. False oficial statements. 

Any pcrion subject 1.0 this code who, with intent to deceive, signs any  false 
record, return, regulation, order, or other official document, knowing the same 
t o  be false, or makes any other false official statement knowing the  same to  be 
false, shall be punished as a court-martial may direct. 
ART. 108. Military property of United States-Loss, damage, destruction, or 

wroiigfiil disposition. 
.4ny pcrsoir siibjtrct to this code who, without proper authority- 

(1) sells or otherwise disposes of: or 
(2) willfiilly or tliroiigh ncglcct damages, destroys, or loses; or 
(3) n.illfiilly or tlirough ect suffers to be lost, damaged, destroyed, 

States, shall be punished as a court-martial 

an military property of United States-Waste, spoil, 

Any person srrt)jcct to this code who willfully or recklessly wastes, spoils, or 
othcrwisc \vilifiilly and wrongfully destroys or damages any  property other t,han 
military propcrty of tlit: Uiiited Ytatcs shall be punished as a court-martial may 
direct. 
Awr. 110. Iiiipropcr hazardiiig of vessel. 

(a) Any person subject to this code who willfully a n d  wrongfully hazards or 
siifFers t o  be hazarded any vessel of the armed forces sliail suffer death or such other 
punisliment as a court-martial may direct. 

sold or wroiigfully disposed 
any military property of the L-n 



(b) Any person subject to  this code who negligently hazards or suffers to be 
hazarded any  vessel of the armed forces, shall be punished as a court-martial may 
direct. 
ART. 11 1. Drunken or reckless driving. 

reckless or wanton manner, shall be punished as a court-martial may direct. 
ART. 112. Drunk on duty.  

drunk on duty,  hall be punished as a court-martial may direct. 
ART. 113. Misbehavior of sentinel. 

Any sentinel or look-out who is found drunk or sleeping upon his post, or 
leaves i t  before he is regularly relieved shall be punished, if the offense is com- 
mitted in time of war, by death or such other puiiishment as a court-martial may 
direct, but  if the offense is committed at any other time, by such punishment 
other than death as a court-martial may direct. 
ART. 114. Dueling. 

Any person subject t o  this code who fights or promotes, or is concerned in 
or connives at fighting a duel, or who, having knowledge of a challenge sent or 
about to  be sent, fails to  report the fact promptly to  the proper authority, shall 
be punished as a court-mart,ial may direct. 
ART. 115. Malingering. 

or service- 

shall be punished as a court-martial may direct. 
ART. 116. Riot or breach of peace. 

of the peace shall he punished as a court-martial may direct. 
ART. 117. Provoking speeches or gestures. 

Any person subject to  this code who uses provoking or  reproachful words or 
gestures towards any other person subject to  this code shall be punished as a 
court-martial rnay direct. 
ART. 118. Murder. 

human being, when he- 

Any person subject to  this code who operates any vehicle while drunk, or in a 

Any person subject to  this code, other than a sentinel or look-out, who is found 

Any ,person subject to  this code who for the purpose of avoiding work, d u t y ,  

(1) feigns illness, physical disablement, mental lapse or derangement; o r  
(2) intentionally inflicts self-injury; 

Any person subject to  this code who caiises or participates in any riot or breach 

Any person subject t o  this code who, without justification or excuse, kills a 

(1) has 9 premediated design to kill; or 
(2) intends t o  kill or inflict great bodily harm; or 
(3) is engaged in an act which is inherently dangerous to  others and evinces 

a wanton disregard of human life; or  
(4)  is engagcxl in the perpetration or attempted perpetration of burglary, 

sodomy, rape, robbery, or aggravated arson, though he has no intent to k i l l ;  
is guilty of murder, arid shall suffer such p d s h m e n t  as a court-martial rnay 
direct, except that  if  found guilty under paragraph ( 1 )  of this article, he shall 
suffer death or imprisonment for life as a court-martial may direct. 
ART. 119. hlanslaughter. 

human being- 
Any person subject to  this code who, without a design to  effect death, kills a 

(1) in the heat of sudden passion; or 
(2) by culpable negligelice; or 
(3) while perpetrating or attempting to perpetrate an  offense, other than 

those specified in paragraph (4) of artirlc 118, directly affecting the pcr3on; 
is guilty of manslaughter and shall be punished as a court-martial may direct. 
ART. 120. Rape. 

(a) Any person suhject to this code who commits an act  of srxual intercourse 
with a female not his wife, by force and without her consent, is guilty of rape. 
Penetration, however slight, is sufficient to  complete the offense. 

(b) Any person found guilty of rape shall be punished by death or  such other 
punishment as a court-martial may direct. 
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A m .  121. Larceny. 
Any person subject to this code who, with intent to deprive or dcfraud another 

of the use and benefit of property or to appropriate the same to  his OWII  use or 
t>he use of any person other than the true owner, wrongfully takes, obtains, or 
withholds, by any means whatever, from thc possession of the tnle  olvner or of 
any other person any money, personal property, or article of value of any  kirld, 
steals such property and is guilty of larceny, and shall be punisl~ed as a cor~r.i,- 
mar t id  may direct. 
.ART. 122. Robbery. 

Any pcrson subject to this code who with intent to steal takes anything of value 
from the person or in the presence of another, against his will, by means of force or 
violcnce or fear of immediate or future injury to his person or property or the 
person or property of a relative or member or his family or of anyone i n  his com- 
pany at the time of the robbery, is guilty of robbery a n d  shall be punished as a 
court-martial may direct. 
ART. 123. Forgery. 

Any person subject to  this code who, with intent to defraud- 
( 1 )  falsely makes or alters any signat,we to ,  or any part of, any writing 

which would, if genuine, apparently impose a legal liability on another or 
change his legal right or liability t o  his prejudice; or 

(2) uttcrs, offers, issues, or transfers such a writing, known by him to  be 
so made or altered; 

is guilty of forgery and shall be punished as a court-martial may direct. 
ART. 124. Maiming. 

inflicts upon the person of another ail injury which- 
.4ny person subject to t)his code who, with intent t o  injure, disfigure, or disable, 

(1) seriously disfigures his person by any mutilation thereof; or 
(2) destroys or disables any meniber or organ of his body; or 
(3) seriously diminishes his physical vigor by the  injury of any member or 

organ, 
is guilty of maiming and shall be punished as a court-martial may direct. 
A R T .  125. Sodomy. 

(a) Any person subject to this code n h o  engages in unnatural carnal copulation 
with another of the samc or opposite sex or with an  animal is guilty of sodomy. 
Penetration, however slight, is sufficient to complete the offense. 

(b) Aiiy person found guilty of sodomy shall be punished as  a court-martial 
may direct. 
ART. 126. Arson. 

(a) Any person subject 'to this code who willfully and maliciously burns or sets 
on fire a d\velling i t1  n.hich there is a t  the time a human being, or any other struc- 
ture, water craft, or movable, n.herein to the knowledge of the  offender there is 
at the time a human being, is guilty of aggravated arson and shall be punished as 
a corirt,-martial mav direct. 

(b) Any person subject to  this code who willfully and maliciously burns or sets 
fire to the property of another, csccpt  as provided in subdivision (a) of this article, 
is guilty of simple arson aiid shall be punished as a court-martial may direct. 
ART. 127. Extortion. 

Any person subject t o  this code who communicates threats to  another with the 
intention thrrcby to  obtain anything of value or any acquittance, advantage, or 
immunity of any description is giiilty of extortion and  shall be punished as a 
court-martial may direct. 
ART. 128. Assault. 

(a) Any person subject t o  this code who attempts or offers with unlawful force 
or violence to do hodily harm to another person, whether or not the a t tempt  o r  
offer is consiimrnatrd, is guilty of assault and shall be punished as a court-martial 
may direct. 

(b) Any person subject t o  this code who- 
( 1 )  commits an  assault with a dangerous weapon or other means or force 

(2) commits a n  assault and iiitcntionally inflicts grievous bodily harm 

is guilty of aggravated assault and shall be punished as a court-martial may direct. 

likely to  produce death or grievous bodily harm; or 

witkl or without a weapon; 



ART. 129. Burglary. 
Any person subject t o  this code who, with intent t o  commit an  offense punish- 

able under articles 118 through 128, inclusive, breaks and enters, in the nighttime, 
t he  dwelling house of another, is guilty of burglary and  shall be punished as a 
court-martial may direct. 
ART. 130. Housebreaking. 

Any person subject t o  this code who unlawfully enters the building or structure 
of another with intent t o  commit a criminal offense therein is guilty of house- 
breaking and shall be punished as a court-martial may direct. 
ART. 131. Perjury. 

Any person subject t o  this code who in a judicial proceeding or course of justice 
qrillfully and corruptly gives, upon a lawful oa th  or in any form allowed by  law 
to  be substituted for an  oath, any  false testimony material t o  the  issue or matter 
of inquiry is guilty of perjury and shall be punished as a court-martial may direct. 
ART. 132. Frauds against the Government. 

hxiy person subject, t o  this code- 
(1) who, knowing it t o  he false or fraudulent- 

(A) makes any claim against the United States or any officer thereof; 
or 

(B) presents to any  person in the civil or military wrvicc thereof, for 
approval or payment, any claim against the United States or any officer 
thereof; or 

(2) who, for the purpose of obtaining the approval, alloivanee, or payment 

(.4) makes or uses a n y  writing or other paper k n o ~ i n g  the same to 
contain any false or fraudiiierit statements; 

(R)  makes any oath to  any fact or t o  any writing or other paper 
kiion-irig such oath to be false; or 

(C) fo rge  or countcrfcitq any .signatlire upon any nrit ing or othrr 
paper, or uses any such signature knowing the  sarne to he forged or 
coriiiterfcitcd : or 

ion, c u ~ t o t l y ,  or control of any money or 
other property of the I-iiited States, furnished or iritended for thc armed 
forces thereof, knowingly delivers t o  ariy per .vn  having authority to receive 
the  same, any amount thereof less than tha t  for which he receivcs a certificate 
or receipt: or 

(4) who, being authorized to  make or deliver any paper certifying the 
receipt of anv property of the United States furriished or  iiiteiidetl for the 
armed forces-thereof, makes or delivers to any person such rvritirig \vithout 
having full knowledge of the  truth of the statements therein eoutained arid 
with intent to defraud the United States; 

of aiiy claim again.$t the United States or any officer thcreof- 

(3) \vho, having cahargc, po 

shall, upon conviction, be punished as a court-martial may direct. 
ART. 133. Conduct unbecoming an officer and gentleman. 

officer and a gentlem-n shall he dismissed from the  armed forces. 
AHT. 131. General article. 

Though not specifically mentioned in this code, all disorders and neglcrts to 
the prejudice of good order arid discipline i r i  t,he armed forccs, all c o i i d i i c * l  of a 
riatiire to bring discredit upon the armed forces, arid crimes arid o f f c i i w s  iiot 
capital, of which persons Fuhject to this code may he guilty, shall he lakcti cog- 
nizance of hy a gciieral or  special or summary court-martial, accordirig to the  
riatiire and degree of the  offense, and puriisht:d at the discrctiori of sr ivt i  court. 

Any officer, cadet, or midshipman who is convicted of conduct unhecorning a n  

PART X ~ - ~ ~ I S ~ E I , L A N E O U S  PROVISIONS 
Article 
1 %  Courts of inquiry. 
136, Autt ior i ty  to  arlministrr oaths and to act as notary. 
137. A r t i c l ~  to be Pnji la inrvl .  
1%. Complaints of  wrongs. 
139. Redress of injurirs to property. 
140. 1)elegation by the  President. 

ART. 135. Courts of inquiry. 
(a) Courts of inquiry to  investigate any matter may be convencd by any person 

authorized to  convene a general court-martial or by ariy othcr person designated 
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b y  t f i c b  Sw-ctary ot a 1)epartnieiit for that  Impose  whether or not the perboils 
involved have reqiiested s1ic.h an inquiry. 

( I ) )  A coiirt of iiiqiiiry ?hall con.  ,t, of three or more olTic,ers. For each court 
of i I i (1 i i  i  r y t 11 e eon venin g ai it  hori t y hall also appoint eouiisel for the court. 

( e )  Aiiy pcrson subject t o  this code whose conduct is subject l o  inquiry shall lie 
dwiK,rriat(d a': a p a r t y  Any pcrson subject t o  this code or employed 1))- the 
s a t  ioiial hlilitary 1~:stabiishrnciit who hac a tiir?ct iiitereit in t h e  subject of inqiiiry 
shall have t h e  riglit, t o  be designated as a par ty  upoii request to  the  court. Aiiy 
person dc~iigiiattd as a party shall tic given (11i(! iioticc and shall have the right t o  
tit. prcwiit , t o  hc rcprcscliit ed b y  coriiisr~l, t o  cross-exaniiiie witnesses, and to  

calisc, st ated to  thct coiirt . 

shall tak(1 ai1 oath or affirrriat ion t o  faithfully perform thvir duties. 

y as p r o r i d d  for eorirts-mart ial. 

(c) Thr iii(~iiilwrs, counw!, the rcporter, arid iiitrrpretcrs of courts of inquiry 

niay t,c siiiiiirioiicd t o  appear and tvht ify arid be examined before 

( g )  ( 'oiirts of iiiqiiiry ahall malip fiiidiiigs of fact biit shall not express opinions 

(11) I h c h  coiirt of inqiiiry shall k w p  a rctcord of its proccedirigs, a.hich shall be 
e president and  couiisel for t h e  court and 

111 case thc1 record cannot be authenticated 
inerrit)cr in lieu of the president and in case 
the counsel for the court it shall be signed 

o r  i i inkc rc~coi i i inc~~it la t  ioii.. i i i i l w '  rcquirc,d t o  d o  s o  l)y t lit% convening aiithority. 

aiitlieiit icatc~tl h y  t hc, sigiiatiirw of 
for\vard(~l t o  t hc coiivciiiiig aiit horit 
b y  t Iir: prcTsideiit i t  ihall tic signed b j  
t hc record caririot be aiithenticatcd 
hy a niciii1)c~r i n  licxri of thc counsel. 
An,r. 136. .iuthority to  administer oaths and to act as notary. 

(a) l h c s  follon.iiig p(9rsoiis o n  act ive ( y in t h ~  armed force, 
ity t o  adriiiiiistc~r oaths for thcx piirp 1 of military adinin 
military j i i s t i c o ,  a i i ( 1  s l ial l  havcl the, gr~iicral po\rctrs of a notary public and of a 
coiisiil of 1h(: ~ 7 ~ i i t c ~ t t  Stalcs, i l l  t h o  pc'rforiiialice of ail notarial acts t o  be executed 
by  rriciiihrs of aiiy of tlic armc,d forcw, Lvhercver they may bo, and hy other 
pcrsoiis sril)jwt to  this codo oritside t h e  continental limits of the United States: 

11) A l l  jiidgcx advocatcs of the Army aiid Air Force; 
(2) A l l  laiv specialists; 
(3)  All siiiiiniary courts-martial: 
(4) All  adjutants, aseistant adjiltants, acting adjutants, and personnel 

( 5 )  All corniriaiidiiig officers of t,hc Navy and Coast Guard ;  
legal officers, and acting or assistant staff 

by regulations of the armed forces or by 

( I ) )  The folloiving persons on active duty  in the armed forces shall have 

( 1 )  Thc presitlcrit, laiv officer, tr ial  couiisel, and assistant trial counsel 

(2) Thv prcssidcnt, and the counsel for the court of any court of inquiry; 
(3) All officers designat,cd to  takc a deposition; 
(4) All persons detailed to  conduct a n  investigation ; 
( 5 )  All  rccruitirig officers; and 
(6) All other persons designated by regulations of the armed forces or by 

statute. 
(c) K O  fee of any character shall be paid to  or received by  any person for the 

(d) The signature Ivithout seal of a n y  such person acting as notary, together 

ad jut ants ; 

statute. 

authority to  administt,r oaths necessary in  the  performance of their duties: 

for all gcxiicral arid spccial courts-martial; 

performance of any notarial act  herein authorized. 

lvith thc title of his office, shall be prima facie evidence of his authority. 
Articlcs to  be cxplained. 
2, 3, 7 through 15, 25, 27, 31, 37, 38, 53, 77 through 134, and 137 through 
code shall be carefully explained to  every eiilisted pcrson a t  the tiine of 

his rntraiicc on active d u t y  i i i  any  of the armed forces of the United States, or 
withiii s i Y  days t hcreafter. Thcy shall be explained again aftcr he has completed 
six moiitlis of activc dirty, and again at the tiine he reenlists. A complete text of 
the Uriiforiii ('ode of Slilitary ,Justice and of the rcgulations prcscrihed b y  the 
Presiticiit thercuiider shall be made available to any person on active duty in the  
armed forces of the United States, upon his request, for his personal examination. 



ART. 138. Complaints of wrongs. 
Any member of the armed forces who believes himself wronged by his com- 

manding officer, and,  upon due applicat>ion to  such commander, is refused redress, 
may complain to  any superior officer who shall forward the complaint t o  the officer 
exercising general court-martial jurisdiction over the officer against whom i t  is 
made. That  officer shall examine into said complaint and take proper measures 
for redressing the wrong complained of; and  he shall, as soon as  possible, transmit 
t o  the Department concerned a true statement of such complaint, with t h e  
proceedings had thereon. 
ART. 139. Redress of injuries t o  property. 

(a) Whenever complaint is made to  any commanding officer tha t  willful damage 
has been done to the property of any person or that  his property has been wrong- 
fully taken by members of the armed forces he may, subject to  such regulations as 
the Secretary of the Department may prescrihe, convene a board to  investigate 
the complaint. The board shall consist of from one to three officers and shall 
have, for the purpose of such investigation, power to  summon witnesses and  ex- 
amine them upon oath or affirmation, to  receive depositions or other documentary 
evidence, and to  assess the damages sustained against the responsible parties. 
The assessment of damages made by such board shall he subject to the approval 
of the cornmanding officer, and i n  the amount approved by him shall he charged 
against the pay of the offenders. The order of such commanding officer directing 
charges herein authorized shall be conclusive on any  disbursing officer for t h e  
payment by him to  the injured parties of the damages so assessed and approved. 

(b) Where the offenders cannot be ascertained, but the organization or detach- 
ment to  which they belong is known, charges totaling the amount of damages 
assessed and approved may be made in such proportion as may be deemed just  
upon the individual members thereof who are shown to have been present a t  the  
scene at the time the damages complained of were inflicted, as determined by the  
approved findings of the board. 
ART. 140. Delegation by the President. 

The President is authorized to delegate any authority vested in him under this 
code, and to provide for the subdelegation of any such authority. 

SEC. 2. If any article or part thereof, as set out in section 1 of this Act, shall be 
held invalid, the remainder shall not be affected thereby. 

QEC. 3. S o  inferelice of a legislative coiistructiori is to be drawn by reason of 
the part in which any article is placed nor by reason of the catch lines of the par t  
or the article as set out in section 1 of this ;\et. 

SEC. 4. Al l  offenses committed and all penalties, forfeitures, fines, or liabilities 
incurred prior to the effective date of this Act under any law embraced in or 
modified, changed, or repealed by this Act may be prosecuted, punished, and  
enforced, and action thereori may be completed, in the same manner and with 
the same effect as if this Act had riot h e w  passed. 

Ssc.  5 .  This Act shall become effective on the last day of the twelfth calendar 
month after approval of this Act, or on July 1, 1950, whichever date is later. 

SEC. 6. Articles of IVar 107, 108, 112, 113, 119, and 120 (41 Stat. 809, 810, 811), 
as amended are further amended as follows: 

(a) Delete from article 107, the Tvords “Article 107.” 
(h) Delete from article 108, t,hc words “.4rtiele 108.” 
(c) Delete from article 11 2, the words “Article 112.” 
(d) Delcte from article 113, the words “Article 113.” 
(e) Delete from article 119, the words “Article Ilg.,’,’ 
( f )  Delete from article 120, the words “ilrticle 120. 
These provisions as amended herein shall be construed to  have the same force, 

effect, and applicability as they now have, but  shall not be known as “Articles of 
War.” 

the crew of any  naval vessel or aircraft are separated from their vessel or aircraft 
by  means of its wreck, loss, or destruction, all the command and authority given 
t o  the officer of such vessel or aircraft shall remain in full force until such crew 
shall be regularly discharged or reassigned by competent authority. 

a force of marines is embarked on a naval vessel or vessels, as a separate organiza- 
tion, not a part of the authorized complement thereof, tho authority and powers 
of the officers of such separate organizations of marines shall he the same as though 
Ruth organization were serving at a naval station on shore, but  nothing herein 
shall be construed as impairing the paramount authority of the commanding 

S E C .  7. (a) AL-THORITY O F  S A V A L  OFFICERS AFTER LOSS OF VEssEL.--R:hen 

(b) AUTHORITY O F  OFFICERS O F  SEPARATE ORGANIZATION OF hIAnI.YEs.--Rhen 



officer of any vessel over the vessel under his command and all persons embarked 
thereon. 

(c) COMMANDERS’ DVTIES OF EXAMPLE AND  CORRECTION.-:^^^ commanding 
officers and others in authority in the naval service are required t,o show in them- 
selves a good example of virtue, honor, patriotism, and subordination; to  be  
vigilant in inspecting the conduct of all persons who are placed under their com- 
mand; to guard against and suppress all dissolute and immoral practices, aiid to 
correct, according to the laws and regulations of the Navy, all persons who are 
guilty of them; and to  take all necessary and proper measures, uiidcr the laws, 
regulations and cnst,oms of the naval service, to promote and safeguard thc morale, 
the physical well-being, and  the general welfare of the officers and enlisted persons 
undcr thcir conirnand or charge. 

(d) DIVIKE Ssavrcl:.--‘The commantlers of vessels and naval activities to which 
chaplains arc attached slinll cause divine service to be performed on Sunday, 
whenever the \venther and otlier circumstances allow i t  to  be done: and it is 
earnestly recoinmended to all oficcrs, seamen, and ot,hers in the naval service 
diligently t o  at tend at, every performance of the worship of Almighty (;od. 

IJEHAVIOH.--AIJ persons in the S a v y  are enjoined to  behave 
themselves i n  a rcverciit and beroniing,nianner during divine service. 

OATH O F  ENLIST.MEXT 

Sar,  8. l(:very person who is enlisted in any armed force shall take the  following 
oath or  affirmntiori at the time of his enlistment: “I, - - - -. . . -. . , do solemnly 
swear for nffirni) that, I will hear truc faith and allcgiarice to the Vnitcd States of 
America; that I will serve them honestly and faithfully against all t,lieir enemies 
w1ioinroevc:r; and tliat I will olwy t,lic orders of the President of the United States 
anti t h e  orders of t lie officers appoilitcd over me, according to  regrilatioris and the 
Vniforin (’odc of hfilitary Justice.” This oath or affirmation map be taken before 
any officer. 

YI.:~,. 9. IYticii a i iy  civil or criininal proscciitioii is coninienced in any court of 
a State of the ITnitcd Htntes n.gainst a n y  meinber of the arrned forces of the  
United States 011 account of a n y  act done under color of his ofice or status, or 
in respect to which he claims any right, title, or authority under anv law of the 
United Stntcs rrspccting the arnied forces thereof, or uritler the law of \var, such 
suit or prowcution may a t  any time hefore the trial or final Iiearing thereof be 
rerriovcd for trial into the district court of the United States in the district where 
the sanie is ~)eritling in the nianner prescrihcd by law, arid the cause shall there- 
upon be entered 011 tlic docket of such district court, ~ h i c h  shall proceed as if 
the caiise had been origilially coniiricnced therein and shall have full power t o  
hear and detcrmine said cause. 

REXIOVAI, O F  C I V I L  SUITS 

D I S M I S S A L  OF OFFICERS 

SEC. 10. K O  offirer shall be dismissed from any of the armed forces except by 
sentence of n :eneral coiirt-martial, or in enminiitation thereof, or, in time of 
wbr, b y  order of the Prwident: but, the President may a t  any time drop fl.om t,he 
rolls of an!’ arnic(1 force any officcr who has been absent without authority from 
his place of d u t y  for a lxriotl of thrcc months or more, or who, having been found 
guilt,y by the civil Rnthorities of any offensc, is finally sentenced to  confinement 
in a Federal or St ate penitrnt,iary or corrert,iona\ institution. 

Sicc:. 11. ‘J’lic Imviso of sectioii 3 of the Act of April 9, 1906 (34 Stat. 104, ch. 
1370), is airiciidcd to rcad as follows: 

“Provir lcd ,  That) siich niidshipmaii sliall not be confined in a military or naval 
prison or c l w v l i r r c  with nicii who Iinvc h e n  convicted of criniw or misdenieaiiors; 
arid siirh finding and scntcricc shall be subject to  review in the manner prescribed 
for general court-rriart ial cases.” 
SKC,. 12. 'lie following scctioiis or part,s thereof of the Revised Statiites or 

Statutes at 1,ctrgc: are Iicrcby rcpt:nlcd. Aiiy rielits or liabilitics existing uiidcr 
such srctions or pnrts  thrroof prior to tlic effrctivc dat,e of this .4ct, shall not be 
affrctod b y  this rqwal, rtiid this Act) s h l l  riot be effective t,o aiithorixe trinl or 
piir:istmient for any offense if sricli trial or puiiislirneiit is barred by Llic 1)roviuions 
of existing Isw:  

(a) (’lia1llcr I1 of the Act of June ,4, 1920 (41 Slat. 759, 787-811, ch. 227), DS 
anicndrd, rscrpt. Articles of War 107, 108, 112, 113. 119, and 120; 

(b) Revised Statrit,es 1225 t,lirorigh 1230: 



(c) Act of January 19, 1911 (36 Stat.  894, ch. 22);  
(d) Paragraph 2 of section 2 of the Act of Narch 4, 1915 (38 Stat.  1062, 1084, 

ch.  143); 
(e) Revised Statutes 1441, 1621, and 1624, articles 1 through 14 and 16 through 

63, as anicndcd; 
( f )  T h r  provision of section 1457, Revised Statiites, which suhjects offirers re- 

tired from ar t l ie  service to the rrilcq and articles for the government of the Navy 
arid to  trial bv general coiirt-martial: 

(g) Pcction 2 of the .\et of Juric 22, 1874 (18 Stat.  191, 192, ch. 392); 
( h )  The 1)rovisioii of the t \c t  of Alarrh 3, 1893 (27 Stat.  71.5, 718. ch. 212). under 

t.hb hcadirii “Pay, IIiscellan~oiis,” relating to the piinishnient for fraudulent 
enlistment and receipt of aiiy pay o r  allowances thcreunder; 

( i )  . l e t  of January 25, 1893 (28 Stat.  839, rh. 4j), as aincnded; 
( j j  Provisions contained i i i  the .Icy( of Narch 2, 1895 (28 Stat.  82Fj, 838, ch. 

186). as aniendcd, under the heading Sava l  Acadcniy,” rclatirig to  the powcr of 
the Secretary of the S a v y  t o  rnnvenc grneral coiirts-martial for the trial of naval 
cadrta (title chaiigcd to “midshipnieu” b y  Act  pf July 1 ,  1902, 32 Stat. 602, 
686, rh. 136R), his power t o  approve prncteditigs arid execute seiitenccs of siich 
courts-niartial, and thc csceptioiial provision relating to  approval, confirmation, 
and carrying into effect of scntrnces of siispensioii and dismissal; 

(k )  Sections 1 throiigh 12 and 15 through 17 of the Act of February 16, 1909 
(3r? Stnt. 621, 623, cli. 131); 

(1) The proviiion of the Act, of Xiiguqt 20, 1916 (30 Stat.  556, 573, ch. 417), 
under the  heading “Hospital Corps”, making oficcrs and cnlistcd men of the  
Medical 1)epartnient ,if the  S a v y  who are serving with a hody of marines de- 
tached,for service with the A4rniy subject t o  the rules and .4rticles of War while 
so serving; 

(m) The provisions in the .4ct of Aiiqust  29, 1916 (39 Stat.  556, 586, ch. 417), 
under the heading “Adminiqtration of .Justice”; 

(n)  Act of 0ctot)er 6. 1917 (40 Stat.  393, ch. 93);  
( 0 )  Act of April 2, 1018 (40 Stat.  501, ch. 39);  
(p) Act of April 25, 1935 (49 Sta t .  161, ch.  81);  
(0) The third nrnviso of section 6. title I. of the Sava l  Reserve Act of 1938 

(52 Sta t .  1175, l i 7 6 ,  ch.  690); 
(r) Section 301, title 111, of the Sava l  Reserve Act of 1938 (52 Stat.  1175, 

1180, ch. 690); 
(s) Act of March 22, 1943 (57 Stat.  41,  ch. 18); 
(t) Act of April 9, 1943 (57 Stat.  58, ch. 36);  
(11) Sections 2, 3, 4 ,  6 and  7 of the Act of hfay 26, 1906 (34 Stat. 200, 201, ch. 

2556) ; 
(vj  The  provision of the  Act of June 5,  1920 (41 Stat.  874, 880, ch. 235), 

under the  heading “Coast Guard”, authorizing the trial of enlisted men in the  
Coast Guard by deck courts. 

Mr. BROOKS. It ~ R S  been suggested, and I think appropriately, 
that  when Secretary Forrestal finishrs his statement wc not attempt 
to burden him with technical questions. If there are any questions 
of policy, I am sure he will be glad to answer them, but technical 
qurstions we ought to reserve for later. 

hlr. Forrestal, you have your stattlment and the committee will be 
glad to hear it. 

STATEMENT OF SECRETARY OF DEFENSE JAMES FORRESTAL 

Secretary FORRESTAL. hfr. Chairman, if it  is not inappropriate 
and if I may be permitted to digress for a moment from the substance 
of this statemrnt, may I say that I would like to join this committee 
in their expression of profound rc1grt.t at the death of your former 
chairman, who was a great patriot, an intclligcnt and well-informed 
legislator, a great friend of the armed services, and a very loyal and 
devoted friend to all of us. If that is not inappropriate, I would like 
to  have your permission to have that inserted in the record. 

Mr. BROOKS. It is certainly appropriate, Secretary Forrestal. 
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Secretary FORRESTAL. And my sympathy to his family, in respect of 
his memory. 

Mr. YIXSON. l l r .  Chairman, I suggest that  when the House meets 
this morning that as many of the ?rlc>mbcrs who possibly can be on 
the floor to pay tribute to our former distinguished chairman. 

Secretary F o n ~ i ~ s i  IL. l l r *  Chairman, in various recent statements 
and in niy report to  the President and the Congress covering the first 
15 months of the  cuistcncc. of the h’ational Vilitary Establishment, 
I hnvc dcscribccl the Inore important steps that have been undertaken 
and the accomplishments which havc been achieved. 

From the outset, the unification of the court-martial procedures 
of thc Army, Kavy,  and Air Force has had a high priority in the 
Xationd .\Iilitary Ertablishmcnt because it is a field in which unifi- 
cation iq logical and particularly desirable. 

TVc have discovered, in studying many of the fields in which the 
hlilitnry Estnblislirnc~iit operat(is, that unification requires careful, 
pairi<tal.;ing study. l ln jor  problcms of coiiiplcsity cannot be solved 
and uiiifictation nchic~vctl at thc strolic of a pen. Unifying the Army 
tint1 N:ivy coiirt-martial procedurcs n n s  no  cxccption. It required 
conwiitixt c ~ l  h:iixl work ant1 was a most difficult job. 

yoii l;iio\r, t he  Articl(>s of Wnr and the Artic+lcs for thc Govern- 
mcwt of t h c ~  Snvy  stcrn from lan-s adoptccl early in the history of this 
country. From thv  brpinnirig, the articles i r ~ r ( ~  marlicd by basic 
diffciwic*os :I tit1 thc.ir* growth ovc’r t h e  years reflected the varying 
custoins of t h ( ~  sol’\ iW?. 

A s  IL rci.;iilt, the> spccaial conimittw which untlcrtool.; to draft the 
IJiiiforin C’od(~ of lrilitnry .Tiisticc c>ai.ly last summrr found difl’crenccs 
in Iionici~c.l:Lturci, organization, fiinctiori antl procedure bctn-een the 
,Irt i c s 1 c . i  of 7Var antl hit ic~lcs for the Govcrnnicnt of thc Kavy. 

T\-hilc I urn far froin bciiig an (>spelt in thc ficiltl- having no legal 
bnckgroiiiicl-I must nchit  that when t h o  project startcd I was sure 
that tht. committee woultl find a considerable number of areas which 
wcrc not siiscc>ptihlc to uiiiforrn trcntmrnt. 

c~moly grntifyirig that the cornmittw reduced those areas 
to thc  vanishitig point, 1m(1 \w now h a w  siibmittetl to you a proposed 
cotlr whic~h (mi t)c unifomily npplicablc to all t h e  armccl forces in 
time of p c ~ ~ w  ant1 war. 

A n o t h ~ r  problcrn facet1 by the committee \vas to devise a code 
w-hic.h woultl insiirc thc. mnsimiim amount of justice within the 
frnmrworli  of a i r i i l i t n i y  organization. We nro all awarc of the 
numtwr of cnriticisrrir which l!avc l ) rcn levcllcc~ against the court- 
mnrtinl iystvrn ov(1i’ t l iv years. 

‘I (lo not lwlic~rc~ it  iq 11s h i t 1  as it has l x ~ > n  painted, nor as good as 
s o m ~  of its tlcf(~ritl(~rs vlniin. lI : iny of thc curiticaisrns havc scmicd to 
me to  hi ivithotit fouiitlntion, biit marly of thcm harc sccmed to me 
to jiistifit\(l. 

Thc~ point of p i ~ ~ p c ~ r  acc~ommodntiori bctwecn the meting out of 
justirc ami the. prrformancc of military operations--which involved 
not onl3- tlic fi~rlitiii(r, biit nlso t h e  winnin: of ~ v a r s  - is one which 
no oilti h:is cliscwvercvl. 

I do not know of i m j  cxpc.rt on tlw siibjcct--militnry or civilian- 
wlio (wi l)c snicl to have the prrfect solution. SiifFicc it to say, we are 
striving for maximum militai y pci-formancc and maximum justice. 
I believe the proposed code is tlic nearest approach to those ideals. 

\ ! l I l 8 \ ~ , 0  i o  r, 
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Great credit is, therefore, due to the Army, the Navy, and the Air 
Force and the members of the committee who represented then 
Assistant Secretary Gordon Gray of the Army, Under Secretary John 
Kenney of the Navy, and Assistant Secretary Eugene Zuckert of the 
Air Force. 

Prof. Edmund M. Morgan, of the Harvard University Law School, 
acted as chairman, and under his leadership a remarkable degree of 
unanimity was achieved within the committee. I say “remarkable” 
because, in view of the kind and number of problems before them, 
they are divided on only three issues. These issues were submitted to 
me and the proposed code incorporates my decisions on them. Two 
other provisions have been incorporated a t  the request of the Bureau 
of the Budget. 

A project of this kind of necessity represents the combined views of 
a number of people, and each and every participant partially com- 
promised his views on a number of points. Therefore, the proposed 
code is not the product of one person, nor would it have all its present 
provisions if written by one person or by one department. 

The Army, the Navy, the Air Force, the Coast Guard, Professor 
Morgan and I each support the many individual provisions with 
varying shades of enthusiasm, but the committee agreed on all points, 
except to the extent I have mentioned. 

For this reason, I think the proposed code should be analyzed as an 
integrated whole. On that basis, i t  is my opinion that the code a8 
set forth in H. R. 2498 is well-designed to protect the rights of those 
subject to i t  and to afford more equal and uniform justice to the mem- 
bers of all the armed forces. 

I believe i t  does not interfere with appropriate military functions. 
Since i t  bas these characteristics, I strongly urge your favorable con- 
sideration. 

As you know, I am not a lawyer and so will not attempt to explain 
to you the details of the proposed code. Professor Morgan has 
agreed to take up that burden on my behalf, and Mr. Felix Larkin of 
my staff can supply you with the techncal information you may need. 

If you desire testimony from the members of the committee, from 
the Judge Advocate General, or from anyone else in the National 
Military Establishment, they are available a t  your call. 

Without taking more of your time, I would like to conclude my 
remarks and introduce Professor XPorgan who, as I have said, was the 
extremely able chairman of the committee which drafted the proposed 
code. 

Mr. BROOKS. Thank you very much, Secretary Forrestal. We 
appreciate your very fine statement. 

Now, if there are no questions on matters of broad comprehensive 
policy of the Secretary, the committee will call Dr. Edmund M. 
Morgan, Jr., of the Harvard Law School and also chairman of the 

Dr. Morgan, the committee is very happy to have you appear here. 
And, Mr. Secretary, we appreciate your coming down here and 

thank you most kindly. 
Dr. AMORGAN. Thank you, sir. 
Mr. RIVERS. M r .  Chairman, may I suggest that  Mr. Secretary 

Forrestal may have pressing business and that he be excused, unless 
he desires to stay. 

I 

committee which framed this proposed legislation. 1 
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Mr. BROOKS. hlr. Secretary, you may remain if you care to, but 

Secretary FORRESTAL. I will appreciate the courtesy of the com- 

Air. BROOKS. Thank you, Mr. Secretary. 
Dr. Morgan? 
Dr. MORGAN. Yes, sir. 
Mr. BROOKS, Doctor, before you begin your statement, could I 

ask you about how long you have been working on this measure? 
Dr. MORGAN. Ycs, sir. The working group began some time in 

June and I began some time in August. We have just completed it- 
just a couple of weeks ago. We had very numerous meetings of the 
committee from August on, and the work group under Mr. Larkin 
met a grcat number of times while the committee was not in session. 

The sessions of the committee would last from a day to 2 days. 
Air. BROOKS. Thank you. 
&\Ir, SHORT, Mr. Chairman, before he begins, I beg to be excused 

because I hare  to appear before a subcommittee of appropriations in 
about 10 or 15 minutes. 

hfr. BROOKS. All right. 
XIr. VINSON. Mr. Chairman, before we start- 
hlr. BROOKS. Slr. Vinson. 
hrr. VIXSON. While our colleague from Ohio, Mr. Elston, who is a 

very able lawyer, is not a member of the subcommittee, I do hope that 
Mr. Elston will try to sit in on all the meetings of the subcommittee 
when this bill is being presented, I would appreciate it as a personal 
favor if you will give the committee the benefit of your profound legal 
knowlcdge and sit in with the committee. 

A h .  ELSTOK. Thank you, XIr. Chairman. I will be glad to do so. 
hlr. Vmsoh. And during the last Congress you were chairman of 

thc legal subcomniittce. And I hope you will be able to attend each 
one of these meetings and contribute to the country your valuable 
assistance with reference to the preparation of a measure of this 
chnracter. 

Mr. ELSTON. Thank you, Mr. Chairman. I will be glad to do i t  
whcncver I possibly can. 

hlr. BROOKS. Jlr. Chairman, we did an able job, too, on that bill. 
Doctor, will you proceed. 

if you have pressing business, i t  will be all right for you to leave. 

mittee if they will excuse me. 

STATEMENT OF PROF. EDMUND M. MORGAN, JR., HARVARD 
UNIVERSITY LAW SCHOOL 

Dr.  ORGA GAS. First I better thank you for the degree which you 
just conferred upon me. 

For this opportunitJy to appear before you in support of H. R. 2498, 
I thank you personally and in behalf o i  the committee which drafted 
i t  a t  the rcqucst of Sccretary Forrestal. In the hope of putting before 
you in thc shortcst time thc essential features of the code, I have pre- 
pared a statement, which I regret to say is rather long, but which 1 
find impossible to shorten since the bill covers the entire field of mili- 
tary justice. 

H. 11. 2498 is the result of an intensive study of the present systems 
and priictices of the several departmcnts or branches of the military 
forccs, of the complaints that have been made against botil tho 

With your permission I shall read it. 
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structure arid operation of the existing military tribunals, of the 
explanations and answers of the scrviccs to those complaints, of the 
various suggestions that have been made for modification or reform 
and of the arguments of representatives of the services as to the 
practicability of each proposal. 

I n  some instances wc found helpful, information concerning the 
practices of foreign military establishments. Copies of data compiled 
by the staff of the committee undcr the direction of Mr. Larkin, 
assistant general counsel, Sccretary of Defense, have been supplied 
for your use. 

So you can see there 
was really a lot of work done, even though you may conclude that i t  
did not do very murh good to some of our intellects. But ccrtainly 
all the data here were compiled here and summarized, you see. 

Our directive, uhich we cndcnvorctl to ol)cy, was to crcntc a code 
that would bc applicable to all the armed forces-Army, Kavy, Air 
Force, and Coast Guard; n code that would operate uniformly for the 
unified Llilitary Establishment. 

TVc have also trirtl to  phrasc the  code in modern lrgislativc language 
and to arrange its provisions in  orderly s ~ ~ i i e ~ i c e ,  so that it would be 
untlerstaritlablc to layrncw and to civiliari lawyers as w ~ l l  :is to mor1 
learned in military law. 

The code is tlcsigned to suprrsctle ( a )  the Art irlt>s of \Tar including 
the amendments coritalried in tl ie Sclectivc Scrvic)ci hLt of 1948, 
( h )  the Articnlcs for tlie Government of thri Navy, arid ( c )  t h e  Discip- 
liriary IJaws of t h o  Coast Guard. As you know, tlicro arc1 a t  pwscnt 
no stbparate articles governing t h e  Air Forvc or thc  Alar in(’ Corps 

t h t >  sole statirtory authority c~mborlying 
both thc. siibstantivc antl t l ic procedural law govc~rniiig military 
j u s t i c ~  antl its administration. There will lw tlic same law arid tlic 
Sam(’ procctlrire governing all pc~rsonnt~l in the arm(1tl scrviccs. 

Thcit tliir should tw so IS the  scttlcd conviction of most pcoplc 
antl I ht~li t~vo no argumcnt IS ncccssary to dcmonstratc its validity. 

In  the same way tha t  rill pcrrons hi this c.ountry &irc subject to the  
same F(dcra1 laws and tri:ihl(> hy the‘ same proccdtirfl In all l~cdcra l  
courts, so i t  u111 be in thci nrriic~tl forws. 

Thv original trial of an a ( ~ u ~ ( v 1  u ill tw in n cnourt of his own svrvicc, 
cisccpt in ( ‘ ( > I  tain circamstaiirc.+ u h r r c  1 1 ~  1s a mcnit)rr of a forcci acting 
jointly with anothcr. The dcpurtmcntal rt1vicw will follow n similar 
coli rw. 

Brit th t>  proccdiiro M o r c  t r id ,  at t l i v  trial, anti on rcvivw will be 
t h c b  samv as if t l i c  (‘:is(> had o c ~ ~ i r r c ~ l  i t1  caithc,r of thc otlicir nrmctl 
fort+ ‘I’lic final r~~vi( lu-  on tho  law u ill tw nin(lo by tlic s i i i r iv  trihiiiit~l 
for all t h r  I h p a i  tmcints of t l i c  ;\lilitnry K:itat)lishrncat 

Tht. o h j ( ~ t i v o  is to niuko wrtairi riot only that j i i s t i t ~  ( - t i t i  1~ (lone 
to t h c b  at~iisctl birt that t l i c i r c  tw no tlispriritios lwtwwn tlic scirvitm. 
A (%it iliari lauycir will liavc no tlifficulty i i i  c-onducting m y  CILV a t  
any 5t:ytS of t h c  p rowding .  

\ i o r i  will tlouhtlcss corisid(lr m c ~ l i  of t h o  140 a r t  i rks conttLiiird in 
thr  cw(lc arid compurc i t ,  by r.rors-rc~frrc~ri(~(~, with thc1 cotwspoii(1ing. 
prot irion in t h e  Articlos of TVar antl thci Articlw for t l i v  Govcrnnicrit 
of t h o  Ytivy urhicah i t  suppltirits. 

In:isrnric*h as a l a r p ~  portion of thc t~otlc 110s its forintlntiori i n  those 

You will see them here. Here is a copy of it .  

If passed, tlic ootl(~ will 

i 
two itatiitcs, in many iristancchs t h c r ~  iq  vory littltl that is ~ i c w  iri thc. I 
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uniform code except the langiiage. There are a number of provisions, 
liowcv(1r, whivli wcrc not heretofore containcd in either the Articles 
of War or the Articles for the Govcrnmcnt of the Kavy and to which 
you will probably wish to givc special consideration. 

By a hricf summary of the  contents of each part  of t h t  uniform 
codc, starting a t  the beginning, I can indicate to you 1 think those 
articlrs which arc incorporations of prcsent provisions and practices, 
those which art’ incorporations of the nmcridmcnt of last year to 
the Artic*lcs of War, and tliosc nrtivlcs which are new. 

Z’ni-t I of tlw cotlc (Lotiwrns itscllf with gcnwal provisions which are 
iisiially foiirid in tnotlcrn pcnal laws. This part contains, in addition 
to t l r f i n i t  ions, tliv gc~ricrnl juristlictioIia1 provisioiis of military law. 
Thcrc is l i t  t l o  i n  this part wliiclli is cmtirtily new. 

irticnlc 4 ,  lio\vc.vc>t*, is n notcwortliy chnnge for tlic Arrny and Air 
Fotw in tha t  it provitlcs thnt, in castis \vlict*c n n  officc’r is dismissed 
by tliv I’i.cisiclc1nt aithoirt trial anti in thc event lic is 1atc.r csoner,ated, 
lie may tw rtistoiwl to nctivc duty.  

4rticslc fi cistcwtls to tlit. Navy the provisions pnssctl 1)y tlie Congress 
a t  tlic last s(>ssion I-rqiiiring assignmotits for duty of jutlgc ntlvocates 
aiitl lrpil ofIicvi*s to tw sut)jcct to tlic approval of tlic appropriate 
Jii(lg(> itlvoc-atc G m c r n l  and rcqiiiring corisiiltat ion by conv~ning 
aiitlioritics with staff jiiclpe advocates or Icgal officcrs in mattcrs rclat- 
iiig to t l i ~  :ulniinist t x t  ion of military justiw. 

1’ili’t 11, \\ I i i c * h  consists of nrtirlcs 7 tlii*oligli 14 ,  ( ‘ O V O ~ S  the  g(l11(>ra1 
sii1)jcv.t of nppr~c~licnsion nnti rc.strnint. It is nc’n- only to thck c.stcnt 
thnt t h v  cvnflicBting clrfinitions of tl ic tclrnis usc~l  ni id  thc tlifl’cwnt 
p r o ( ~ w c ~ s  I I U  I (> I)v(w simplified nnd matic. more oldci~ly. 

,it tciiitiori is (1r;iwn. spc+fitdly, to articlr 12, wliicli contiriiirs the 
pro) isioii twnct c ~ l  hy thr. IGglitictli Conprcss in connection witli con- 
f i n c ~ m c ~ i i t  of mc1rnl)crs of the armcd forws with cmcmy prisoncw and 
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power to put additional limitations upon them and to provlde for an  
option to the accused to demand a court martial. 

One further provision of interest in this article is subdivision (d) 
which strengthens the present system of appeals from nonjudicia1 
punishment and permits reviewing authorities not only to remit the  
unexecuted portion of punishment, but to restore rights adversely 
affected. 

Part IV  in its article 16 creates three classes of courts martial- 
general, special, and summary. These correspond to the present 
courts in the Army. The special court martial under present Navy 
practice is called a summary court, and the summary court is called a 
deck court. 

The chief diflerence from the present Army provision is the require- 
ment that  a general court shall consist of a t  least five members and 
a law officer. 

Most of the articles consist of a rewording and revision of provisions 
found a t  present in both the Articles of War and the Articles for the 
Government of the Navy. Article 17, however, is new in that i t  
provides reciprocal 'urisdiction of courts martial. 

By its terms, each armed force shall have court-martial jurisdiction 
over all persons subject to the Uniform Code. There is thus provided 
authority for an Army court martial to try either its own personnel 
or the personnel of the Navy, the Air Force, or the Coast Guard. 

It is felt that this provision is necessary in the light of unification 
and by virtue of the tendency to have military operations under- 
taken by joint forces. Inasmuch as it is not possible a t  this time to 
forecast the different forms of joint operation which will take place 
in  the future, the exercise of the reciprocal jurisdiction of one armed 
force over the personnel of other services has been left to the regula- 
tions of the President. 

I n  this way a desirable flexibility is attained which will enable the 
President to prescribe the types of operations in which reciprocal 
jurisdiction will be exercised. 

You gentlemen are probably aware that a t  the present time the 
Military Air Transport Service is already practically a permanent 
joint operation, with an Air general in charge and an admiral next in 
command, so that there is already one joint operation. 

Part V, which has to do with the appointment and composition 
of courts martial, includes articles 22 through 29. These fix the 
qualifications of the persons who may convene gcneral, special, and 
summary courts and the persons who may serve on courts martial. 

Article 25 provides for the service of enlisted men on courts which 
t ry  enlisted men and follows the provision of Public Law 759 of the 
Eightieth Congress. Articles 26 and 27 deserve special mention. 
The former, which provides for a law officer on general courts martial, 
changes the practice of the Navy which has heretofore had no judge 
on its courts. 

I t  also charigcbs the practice of the .Irmy, which has had a law mem- 
ber, in that  this official will now ack solely as a judgr and not as a 
memhcr of thc court, which brcomcs much like a civilinn jury. Tlic 
law officer will not retire with the court. 

.4rticle 27, which provides for the appointment of trial counscl atid 
defense counsrl, changes present .4rmy and Nav law in that  it makes 
i t  mandatory for each counsel before a gcnera 9 court martial to be 

I 
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either a judge advocate or a lam specialist, or a person admitted to 
practice in the Federal or the highest court of a State, and to be certi- 
fied by the Judge Advocate General as competent. 

IIcrctoforc, lawyrrs acted as counsel only if tlicy were found avail- 
able by the convening authority. 

And as you probably know, gentlemen, the decision of the command- 
ing general as to whcther thcy were available was held to be final. 

The committee believes that  the provisions of these two articles will 
tend to malie tlie general court martial a more independent tribunal 
staffed by competent and efficient lawyers. 

Part VI covers the provisions governing pretrial procedurc and, in 
the main, thc. aiticles in this part follow prcsent Army practice as 
prescrihed in tlie amcndment of 1848. The Navy practice of pretrial 
investigation is less formal than that of the Army. By the new pro- 
visions, hotli of them will be the same. 

Part VlI ,  articles 36-54, covers trial procedure and follows closely 
the prcsent .Irmy and Navy practices. A good many of the pro- 
visions, l io~v~vcr ,  now makc uniform a number of minor differences 
which havc herctoforc existed. 

,4rticlc 37 coritinucs thc provision passed by the Congress last year 
prohibiting unlawful influcncc on thr actions of courts martial. The 
committee bclievd it most desirable to continue this salutary pro- 
hibition, which \vi11 do much to eliminate so-called command control. 

.lrticle 41,  \vhicli provides oiie preemptory cliallenge of members of 
gencral and spw3al courts, follows present lirmy practice, but changes 
Navy practice, wliich herctoforc had no provision for preemptory 
cliallcnges. 

Another example of uniformity is found in article 51, which covers 
the question of voting and rulings. As set out by the provisions of 
the article, the law officer now becomes more nearly an  impartial judge 
in the mariner of civilian courts. 

In  addition to ruling o n  interlocutory questions of law dnring the 
coursc’ of the trial, thc law officcr is now rcquired to instruct tlie court, 
on the record, beEore i t  retires as to  the elements of the offense and to 
charge tlie court on presumption of innocence, reasonable doubt and 
burden of proof. 

I n  article 5 2 ,  you will notice that the number of votes required for 
both conviction and sentence have been made uniform for all the 
services. 

Part T’III, articles 55-58, deals with sentences and has nothing new 
in it except an authorization to the respective Secretaries to make 
regulations for cnrrying into execlition any sentence of confinement 
in any correctional or penal institution under the control of the 
Unitcd States. 

This was drafted after consultation with the correctional branches 
of the swviccs and  its purpose is to make available more adequate 
facilities for rchnbilitation of offcndcrs. 

Part IX, articlcs 59-76, provides for the appcllate review of court- 
martial caws .  It mnkes a number of innoyations in which I am sure 
yoii will tw iiitc.restc,tl. \Uien the  (oninlittee cmnsitl(~rc~d the whole 
subject of appellate review, it found that the present proccdines of 
the Army and Navy differccl widely. 

To the review by the 
convening authority and the board of review, further review was 

The Army system is exceedinply complex. 
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added last year by Congress by a Judicial Council composed of three 
general officers. 

The coursc of review for sevc~al  typw of casa is painstakingly 
spelled oiit in the  Articlcs of V’ar by rcfercnc.e to arid in conjiinct’ion 
with the rc.spcctivc fiinctions of approving and confirming authorities, 
and is difficult for the iiriiriitiatctl to clingram 01’ understand. 

In studying this systcm, the Xnvy fclt. that  it was wholly imprac- 
ticable for its opcratioiis. The Xavy systcm of review, on thc other 
hand, is far more informal and, in the main, rcsts ultimately u i th  the 
Secrctnry of the Navy. 

I t  provides n review by thc ronwiiiiig authority, a revicw in the 
Officc of the  Judge Atlr-ocate Gcricrnl, tint1 an ntl(litioria1 i-(lvi(w on 
scntrncc. by the Biirc~au of T’rcwiiiic.1 n i i d  1))- a w i i t ( ~ i ~ w  rovicw 1)otird. 
The action of all tlicsc tigeiicios, h o \ v c ~ v c ~ i ~ ,  is :itlvisory only. 

The Army thoupht this systcim iirisiiitctl to its ncrtls. The com- 
mittee felt obligctl to  tlevisc n systcirn t h a t  n.oiiltL I)c ustifril arid prac- 
tical for all serviccs, n n t l  noriltl coiisonnrit with the plan of uni- 
ficat’ion. 

I n  essence, tlir appcllntc i.rvici\- proposcxtl in thc Uriiform Codr is as 
follon-s: There is n i i  init in1 i~cvic~n- l)y thc  convcriiiig ar~t~hori ty  covering 
law, facts, credibility of ivitncsscs ant1 n i,civicn- of thc st.ntcncc. 

In this respect,  i t  is in all csscsritiiils thr sun](> {is t h r  first rciview 
provided at  the present time 1)y h t l i  thc :lrrii)- :11i(1 thci X\riivg. Inso- 
far as the conr.ening nuthority hns afirmctl  a firiditig or scntencc 
against the accused, a review is provided 1)y a boartl of reviex in the 
Office of the Judge Advocate General of the Department of which 
accused is a member. 

This hoard of rcvi(>w is a coiintc~rpart of t h(1 1)iwt>nt l)oartl of rc\-icw 
of the Army. A s  the amcnclmrnt of 1948 provides, i t  rvvicws the 
records of the trial for law? facts, arid s ( ~ ~ i t ( ~ i i t ~ ~ .  To this c>stcint, the 
S a v y  systcm is changrtl. 

Following this rrvivn-, th(’rc1 is a r(>vi(\w for c i ~ o r s  of law by a singla 
Judicial Counoil. romposcd of t hrcLc> c.i\.ilitiris. I t  is tLpp;irvtit that 
such a trihunnl is I I N  iiry to irisurv iiliiformity of ititcrprctntion ti~id 
administration throughout thv arrncd sc~rviws. 

l foreovrr ,  it  is caonsistcsnt with t h c  priii(~ip10 of caivilian control of 
thc armcd forccs that a mar t  of firial tipponl oii t h e  law should h? 
composed of csivilians. Il‘ith your  pcrrnissioii 1 will tiow stop to 
to spt.11 oiit frirthvr thc marly tl(1tails of this  systorn. 

I should prtSf(!r t o  postpoiiv frirthcr tsspltiiititiori of i t  until you takc 
i t  up formally a n d  in tlvtnil .  . I t  this timca. ~ v v  ctin show you somc 
charts of this system arid its (‘omptirisori to thci pr(writ Army and 
Kavy systems. Th(1y will, I thirik, holy) yori to visuulizt! the whole, 
problem. 

Personally, I think I ran cixplniri i t  1)chttvr \vithoiit a chart than I 
can with a chart. I srippos(’: that  is 1)c~tiusc~ I am no statistician, 
h a i w  i\;honwcr you try to plot ti c11r~c or rntLlw a chart  1 hegin to  
get confuscd. 

I think I can explain it in Iangiragc that a t  any ratc a lawyvr will 
understand. 

Part  IX also providc~s in artivlc 70 for appc5ll:itcL cwririscil to assure 
that thc pnrtirs will I)(! atl(~quatc~1y rrprcwntcd 1)ctfore t he boards of 
rt:viciw and thc ,Jutlic*ial Chuncil. Thcy shall bo appoititetl 1)y the 
Judgc Advoc-atcs General with provision for thc accusc:tl to havc his 
own counsvl. 
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Articlth 7 2  pro.\iclcs for hmring lwforc thc suspension of a serious 
sent~rnrt~ can \ ) t i  vaca t td .  

Part S covvrs punit irv ai*titnlt>s. I n  t h t  main, t’ho prestint punitive 
nrt’icl(>s of t l i v  llrtitllcs of \Vnr and thr Articles for t’he Government of 
thv hti-vy tin’ rc~tti ir ic~tl .  Thc>rti arc), however, several intcresting fea- 
turw of t h ( >  picwnt piinitivc. articles. 

111 t hti first plac~3, v-o hay(. wt  forth somC gcncral provisions normally 
fouiid in niotlcrii pcnal1nn.s ant1 riot hcrt~toforc~ containcd in the Articles 
of JVnr o r  thti ili?it*lcs for tho (:ovt>rrimcnt of the Navy. 

Tlitw C ~ Y V I ~  tho t l t l f i u i t  ions of a “priiic~ipal,” “an  accessory after the 
fact % ”  “a t  tvmpts to commit crimes,” conspiracies,” and “solicita- 
t,i 011s. ’ ’ 

Yo11 \vi11 noticc as you study thc punitivc articles that  we hav-c 
coiisolitlntctl n nrimtwr of t hem in thc wine fashion as w e  have con- 
solitlntotl n tiiirnl)c>i* of other provisions throughout the rest of the cod?. 

h i  cisaniplc of this is tho crime of desertion, whirh is now contained 
in artitnlc 85. The samc material was heretofore found in Articles of 
JVnr 28 ant1 58 ant1 in 1Irticlcs for the Govcrnment of the Savy  10, 
4 (par. f) ,  and 8 (par.  21) .  

hi atltlition, ~ ( 1  liavc made specific sevcrnl offenses n-liich were 
previously puiiislmhlc under tho gtineral article. One of them we 
dcsignato as “missing movement,” which is containcd in article 87. 

This is sin aggravated type of ahsrnrc without leave and is designed 
to mc1t.t r o i i t l i t  ions cnc~ouiitcrcd in World War 11. The experience of 
\Vorltl Wtir 11 iii t l i(e:i t t>s tli:it a I n t g ~ i  nunihor of military pcrsonncl 
~vlio \vcrc lqjtirrititt>ly on lcavt~ or \vlio loft without permission returned 
aftcr thcir uni t  or ship hat1 moved or sailed. 

This miscontluct causctl so niucli t’roublc that it \\-as felt necessary 
to mal;e it a subjcct’ of a specific article. Article 105, entitled “Mis- 
conduct as Prisontir,” is also ncw and provides for punishment of 
anyonc: suhjclct to  the cotle, u-110 while in the hands of the enemy in 
tiriici of war ,  eit1it.r for the purpose of securing favorable treatment 
for himst~lf or whilr in u position of authority, mistreats others who 
aro confinctl with him. 

T o u  will r t d l  that a numher of instances of this type came to 
liglit after thc war. Tliry justify the  enactment of t’his specific 
of f t m  S P  . 

T l i ~  last pa r t ,  namely part’ XI, contains a number of misccllaneous 
art ic2lt.s siit~h :IS thost1 1-rgulnting the procedures before courts of 
intluiry, tliose provitling for autliorit,y to administer oaths, and for 
complaints against, supt~riors, and for rctlrcss for damage donc t,o 
piivatv pi’opcxrty hy mrnibri-s of thc armed forccs. 

Onc iinpoitnnt t ~ o n t ~ t m  of tl ic.  commit t c c  throughout its dclibera- 
tioris was t lit! posit ion of military cornmantl in the  court-martial 
sgstcm. Swi.rt:1ry Forrestal, in his precept, t o  tlic committee, 
instruotcvl us t o  draft a uniform code, to bt? uniform in substancc 
and uriifoim in int t>rprr ta t  ion and construction, w-liit~h would protcct 
tho rights of p’i-sons subjwt to tlic code withont; unduo interference 
with appi-opriat c military functions. 

I t  \vas iwogniztd from tlic beginning by tl ic committee tliat a 
system of military just ice wliicli was only an iiistrumcnt’ality of the 
commnndcr was as abhorrent’ as a system administered entirely by a. 
civilian criminal court was impractical. 

130th of thcsc? articles arc new. 



We had before us, as I have told you, studies made by various 
committees in the past and also the testimony presented to this com- 
mittee in the last Congress. We were aware of the criticisms which 
had been made against t);e court-martial system and the defenses 
that have been put forward in its behalf. 

We were convinced that a Code of hlilitnry Justice cannot ignore the 
military circumstances under which i t  must operate but we were 
equally determined that i t  must be designated to administer justice. 

We, therefore, aimed a t  providing functions for command and appro- 
priate procedures for the administration of justice. T'oc have done our 
best to strike a fair balance, and bclieve that we have given appro- 
priate recognition of each factor. 

Because of the military nature of courts martial, we have left the 
convening of the courts, the reference of the c.hnrges, and the  appoint- 
ment of members to the commander. For the same reason, we have 
preserved the initial review of the findings and the sentence by the 
commander. 

Having done this, we examincd ways and means of restricting the 
commander to his lcgitimatc functions. We have tried to prevent 
courts martial from being an instrumentality and agency to express 
the will of the commander. 

To make the action of courts martial and the proccdurc for review 
free from his influence we have set up  an impartial jurlgc for the court 
martial, made i t  mandatory that lawyers represent the parties in the 
general court-martial cases, required thc  commandor to consult before 
and after trial with his staff judge advocate or law specialist, and 
prohibited him from either censuring or reprimnading the court. 

We have set up a systcm which resembles the intlepcndcnt civilian 
court, but we have placed it within the framcwork of military opera- 
tions. At the trial and in the review of facts the men who function as 
counsel, trial judge, and intermediate appellate judges will be skilled 
in law and in military matters. They will be independent of command 
and subject to a supreme civilian tribunal on questions of law. 

I am aware that there are many schools of thought on military 
justice, ranging all the way from those who sponsor complete military 
control, to those who support a complctc absence of military partici- 
pation. I do not believe either of these extremcs rcprcscnts the proper 
solution. 

In  closing my formal remarks, I woiild like to state again-for what 
it is worth-that I strongly support the uniform code and urge its 
approval by the Congress. As Secretary Forrcstal told you, there 
was a remarkable unanimity among the members of the committee. 

The code as submitted is not exactly what any one of us would have 
drawn had he been alone and starting without precedent. hlany of 
the provisions on whirh there was unanimity were compromiscs. I 
support all these unanimous decisions, and I also support the decisions 
made by Secretary Forrestal, 

I should be glad to try to answer any questions. 
Mr. BROOKS. Thank you very much, Professor hforgan. 
Now I would like to call on the Chairman of our  full committee to 

Mr. VINSOP;. I suggest that we go around the room and let the 
present the questions he has. I 

other members finish first. 



Of course, I want to take this opportunity of expressing my grati- 
fication a t  the work that the committee has done to bring about a 
uniform code of procedure and practice in the armed services. I 
think it is a step that should have bem taken years and years ago. 

And your committee is to be commended for the outstanding serv- 
ice that you have rendered in enabling us to  have a basis to enact the 
law, I want to thank you very much, Dr. Morgan, for the valuable 
services you have rendered and the aid you have given to the com- 
mit tee. 

Dr. MORGAN. I thank you very much, Mr. Chairman. 
Mr. BROOKS. Thank you very much, Mr. Vinson. 
I would like to ask you if I may put three questions, and then I 

would like to turn the questioning entirely over to the committee. 
The first one is the reason for the new procedure governing the law 

member. You touched upon that, but you did not give the behind- 
the-curtain reasons why the change was made. 

Dr. MORGAN. Well, the fundamental notion was that the law officer 
ought to be as near like a civilian judge as i t  was possible under the 
circumstances. 

I may say to you that the report of the English committee-which 
1 have discovered since we drew this code-makes exactly the same 
kind of provision: Heretofore the English had the same-and I sup- 
pose they do still, until this recommendation is followed-system that  
the Army has had with the law member, having the law member rule 
on interlocutory questions and then charge the court and go out with 
it and act practically as a member. 

They have now recommended-this committee which made a very 
careful study of the English system.-that the law member now act 
in the same way as the civilian judge and that he do nothing without 
them. 

Their notion was that after he has once done what a civilian judge 
would do he ought not to then go back and try to influence them on 
the facts. And we felt the same way. We fel t  that whatever in- 
fluence that .judge exercised should be on the record. 

The charge which he gives them will be on the record-everything 
that  he gives in open court will be on the record. Khen they go back 
to deliberate they are like a jury and there is no particular record with 
reference to that. 

The law member, when he retires with the court, may make any 
kind of statement to them. And it has been stated-I would not say 
on how good authority-that frequently when he went back there 
why he said, “Of course the law is this way but you fellows don’t have 
to follow it.” 

A judge, as you know, in the civilian court, except in a very few 
States, tells the jury that  they have to follow the law as laid down 
and particularly the law which is in favor of the accused. 

Your question was directed, I take it, Mr. Chairman, to the reason 
why we departed from the Army system. 

Mr. BROOKS. Yes. My question was framed for the purpose of 
opening up that  avenue of thought. 

Dr. MORGAN. I see. 
The Nav has no law officer. h d  of course the Army law officer 

now has to c e 8 lawyer. Previously, that  is previous to Congressman 
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Elston’s bill, there was no requirement that  the law officer should be 
law-trained. 

And I think the 1948 amendment rcquirccl that  hc should b r  law- 
trained. But  he still could go back with the court. 

Now the law officer may 1)ccomr sort of a profrssional juryman, if 
they kept reappointing t h c  samt’ prrsori, and ILS you probably know 
the profcssiorinl jurymen arc tlic convicting jurymen usudly. 

If you kept gctting the sanic jurymen all tlic timc the numlwr of 
convictions is very, vt’ry much grcatcr than if  you got a iicw jury. 

11r. BROOKS. Profrssor. tlic sccoritl question that I wantcd to sug- 
gest to you is t l ic reasoning bchind thr c~hanpos in rcfcrcncc to com- 
mand influrricc. You c~ovc~rcd that in thc last part of youi* statcmtmt, 
but . .  you did not give lis the rcmons why that  vas ntwssary-to make 
the c~hangcs. 

Dr. ~ I o R G . \ N .  I n  the first glace, uiitil tlic Elstoil bill that  was passrd 
last year, t hew \\-as no statutory pi ovisio~i prwwting  commin<I in- 
flucncc you probably I cmc~mber, clur-ing thc First World War 
the commaritling officrr could sentt the caw h c k  for rcconsitlcration 
of an acquital. 

Arid you probn hly remcmhcr also t l in  t 1% hcn lic cut do\\ 11 the 
sentcncc or TI tirn lie ordcrc~l t h  whol(~ thing scit n s i t l ~  lic rcprimanclrtl 
the court. Allso during and aftcr \Vorltl JYar 11 t1iri.r wvr(~  a great 
many complaints. 

For instance, Governor Gibson, of \7c~i~mont I 11 tis vcry wroth a t  the 
treatment tliat lic hat1 rccciirrti as a n i t m h r  of IL court  martial, bring 
callctl in by the commanding officztBr ant1 1 cprimantletl. Arid whcn 
11r. Gibson told him that lit. a ln\~yyc’r and that they could riot 
tell him how to dccictc caws, that t h  clioic~c~ was to gvt him off the 
court or lct him usc  his conscicmx on the ca5c, t h y  got him off the 
court 

So we n-crc siirc that you hatl to havt. some control over the corn- 
mantl And 11r. Elston’s provision spwificdly fowhatlr any of thcse 
so-callcd skin ltittcrs or any censure, of thc court  for any of its acntions. 
And we continued that 

I t  has been suggested that that is not  s u f i h c n t ,  that that  docs iiot 
of itself prevent it.  bo we h a w  also matlc thc exercise of mipropcr 
infliicnce an offensr. 

W e  think also that wc have lcw~nctl  tlic (>ommarid influcncr by 
making for all tho servirm thti provision -1iich was in thc 1948 hi11 as 
to thc extent of r w i w  hy t h c  J u t l g ~  \tlvoc-att> General's 0fFic .c ;  narncly, 
that thry cari review for law., fact, arid scnt twc~,  so that thcy ricetl 
approve only so much of it as they think critircly jus t i f id  

Kow the tioartl of rovic\c i n  t h r  tJudgt htlvoratc Gcxnrral’s OfIicc 
will hc far away from the sc‘enc of thc commanding officer who con- 
vened the court. Bcforc that 1948 act the Judge iltlvo-ate General's 
Offire could act only on quostions of law arid not on qiiestions of fact. 

\.Ye thinlc that a mcans of Icsscning 
command influcncc. ,2nd whcn it is a qurstion of law, thc case then- 
i n  the sevcre cascs--will go to the Judicial C o u p d ,  which will be a 
civilian court and, of course, cntircly outside the influence of any officer. 

Is that what you had in mind? 
Mr. BROOKS. Yes; that is exactly what I hatl in mind. 
Thc  last quvstion I wanted to present to you is the Judicial Council. 

h’ow they can act on the facts. 

Would you mind elahorating on that some? 
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Dr. MORGAN. Yes. 
Al r .  KILDAY. Would you mind telling us the section of the 

hIr. SMART. Sixty-seven. 
Dr. MORGAN. Well, we provide for a review by this 

covers i t? 

au thonty . 
First, of course, we have the Judicial Council set UT) in the hlilitarv 

bill that  

civilian 

Establishment. 
they are appointed by the President. 
there. 

the United States. 

The members of t'he council must -be civilians and 
Their qualifications are set out 

They have to be admitted to practice before the Supreme Court of 

A h .  RIVERS. These are the three civilians you are talking about? 
L)r. MORGAX. Yes; that  is right. TVe have called i t  a Judicial 

Counc-il, using the languagc of the Elston bill. It is really a supreme 
judicial milit'ary court and it is composed en tirely of civilians. 

I t  must have at  least three members. I t  may be that' the number 
woulcl have to be greater if the work proved to he too heavy for three 
m em t) ers . 

T l i c ~  review questions of law only. I n  the cases of death, wlicre 
thew is a death scntencci, or  where the sentence affects a general 
ofiocr, an automatic review is provided. In casrs where the penalty 
is as mucl i  as a y ( w ' s  imprisonment, tlicn ynu have the cquiraleiit of 
cortiornri, in thr  civilian courts. 

Ikforc this Judicial Council and bcfore the board of review, there 
is provision for nppc'llntc couriscl to be appointed by the Judge h d -  
vocatc (;cric>rnl. Tlicy will rcprcscnt' thc Government and the 
dcfcndaiit . 

So the accused will be 
repr(wntrd on appcnl. 

And 
I may sny l i ( ~ r c ~ ,  again, t'hat tlic rccommc~ndation of the English com- 
mittcc--tind we had no copy of their rcport until recently-is to  the 
saIll(' cff'ccl. 

Of course, the English conimittcv had recommended no intermediate 
rcvimv a t  all,  that is 110 aiitoniatic rcvicw of any courts-martial 
procwtlirig, but' liiis rcc.oniniciitlccl nn appcal t'o a judicial body and 
that jut l i r ia l  body is composcd of tlic pcmon who used to be practically 
tlic Jriclgci ;\(tvorat(\ Gcncral arid his assistants. 

The accused may 
appvt11 to  that  body on qwstions of law. So that committee has 
rcvwlictl dniost  tlic snni(~ kind of conclusion thnt \v(' have rc~nchcd. 
1 ha t  was conipostd of thrw vivilinns and t'wo military personnel. 

That is, the court' 
of last rosoi~( would clr t~crni inr  nlicitlicr i t  was  a qucstion of law or a 
question of  f'ac>t. An(1 :IS you pi~olxibly kno~v,  C'oiigrcssman, i t  is a 
qric>stioii of 1:iw ivIi(~t1ior t l i cw wtis any cvidciic-r upon iv1iic.h tliv trycr 
of f:wt c*ould ivnsoiift t)ly find :i t lcfcml: i i i t  , LIS in  the civilinn court. 

in t'lic> s('ns(1 t l i n t  tlicy csoriltl s c t  nsitlr a f iding bccausci tlicy thought it 
was against the weight' of tlic eviclcncc. 'l'liey could set aside a 
finding of guilty only in case there was 110 evidence----. 

They are really a military court of last' resort. 

Thcy arc to be trainccl lawycrs, of co~irse.  

\\-e limit thci civilian cwurt to t 'he rcview of questions of law. 

That  j iitlic~ial body consists ( ~ i  tirely of civilians. 

, I  

111.. l ) u i t ~ . \ ~ ,  T\-ho p s s ~ s  oi l  tlic qucistion of law? 
1)r. , \ l o R G . \ S .  \\'hy t h c  juciicinl council would. 

l ~ l l d t ~ l ~  0111' systc~ni, t , l1q- \vollld not p:i. oii  t l ic  wciiglit of the evidcnce 
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hlr. DURHAM. Then thcy would pass on the question of law after 
the appeal was brought up to them, is that  right? 

Dr. ~ I O R G A N .  That  is right. They would pass on questions of law 
just the way the civilian court does. 

hlr. DURHAM. And every individual would have the right to appeal 
to this judicial body, is that right, on every conviction if you wanted 
to carry i t  that far? 

Dr.  MORGAN. Not everybody. First, if the sentcncc is greater 
than a year’s imprisonment arid if the board of review affirms that, 
then the accused may petition to have it reviewed. 

Aud if the petition is like a certiorari petition, he has to  show that 
there are reasonable grounds for belief that there hss bcen an crror of 
law committed which would be likely to prejudice him. 

hlr. KILDAY. hfr. Chairman. 
A h - .  BROOKS. Mr. Kilday. 
Mr. KILDAY. Professor, I was on the Elstori subcommittee but I am 

Dr. MORGAN. Yes. 
Mr. KILDAY. On this provision. 
Dr. MORGAN. Pes. 
Mr. KILDAY. I notice that  you provide for the establishment of a 

Dr. MORGAN. Yes. 
Mr. KILDAY. Civilians. 
Dr.  MORGAN. That  is ri h t .  

Dr. MORGAN. Well, I will have to tell you that this is one of the 
provisions that Secretary Forrestal changed a t  the request of the 
Bureau of the Budget. 

hfr. KILDAY. Yes. 
Dr. MORGAN. It was left doubtful with us. We provided for the 

appointment of civilians. And we felt that Congress would have to 
determine the term: Whether or not they should go out with the ad- 
ministration, and so forth. 

Mr. KILDAY. I think as good legislative practice we would more 
clearly have to  define this oEce. 

Dr. MORGAN. Yes. 
I think the opinion of the committee would have been, because we 

canvassed this-and certainly it is my opinion-that these men should 
be appointed in exactly the same way that the circuit court of appeals 
judges are appointed. 

Mr. KILDAY. During good behavior? 
Dr. MORGAN. During good behavior, by the President, with the 

consent of the Senate. 
Mr. KILDAY. Now, I notice that you continue the existing system 

with reference to the review of any case involving dismissal or dis- 
honorable discharge. 

Dr. MORGAN. Yes. 
Mr. KILDAY. They must automatically go to the board of review? 
Dr. MORGAN. Yes, sir. 
Mr. KILDAY. But  that is not true of the Judicial Council? 
Dr. MORGAN. No, no, except the petition. 
Mr. KILDAY. The committee specifically considered whether it 

not on this one, so I want to ask you some questions. 

Judicial Council to consist of not less than three. 

Mr. KILDAY. What wou K d your recommendation be on it? 

You see he said that in his statement. 

should be automatically sent to the board of review? 
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Dr.  RIORGAN. Yes, we did. 
Rlr. KILDAY. Now, we had a great deal of trouble with this sort of 

thing in the last war, you know, under, I think i t  is article of war 
5036, where any judgment of dismissal from the service or dishonorable 
discharge automatically went to the board of review. 

Dr. ~ Z O R G A X .  That is right. 
Slr. KILDAY. But if the commanding officer suspended that  portion 

of the sentence as to dismissal or dishonorable discharge until he had 
completed his sentence, it did not go to the board of review. 

Dr.  MORGLN. Right. 
Rlr. K I L D ~ Y .  So we found in many instances the discharge was 

suspended and became firial without review and then the suspension 
was lifted arid it was carried out. By this device the review was 
voided. 

Dr. S~ORG-ZN.  We plugged that hole. Thether  the sentence of 
dismissal or discharge is suspended or not, the case has to go to the 
board of review. 

5lr .  KILDAY. S o w ,  we had done that  as to the Army in our bill 
last yaw. 

Dr. S I O R G ~ N .  Yes. 
Rlr. KILDLY. . ind  you continue that  as to all of the services here? 
Dr. S~ORG-IN.  That  is for all the services now, yes, sir. 
51r. KILD.ZT. Of course, another thing we had in mind there is 

when you are trying an enlisted man who is probably pretty well 
broken in spirit and without much advice, and so on, he is likely to  
waive those rights. That  is the reason we wanted i t  to be automatic. 

You do not think that  that is true when you get as high as the 
Judicial Council? 

Dr. JIORGAN. We provide that  the counsel for the defense may 
send a brief to the board of review if he thinks it appropriate. We 
did not make it mandatory for fear the board of review would be 
influenced by the fact that he had not seen particular errors and 
thought they were not inportant in case defense counsel did not 
write a brief. 

So if counsel for the defense thinks there are errors that the board 
of review ought specifically to handle he can send a brief up on it, you 
see. And then before the board of review the soldier can demand that  
appellate defense counsel be there, in the Judge Advocate General’s 
Office, arid appear for him. 

And I suppose it would be on the advice of the defense counsel 
whether he would want to appeal to the Judicial Council, because 
they would cover only questions of law. 

hlr. KILDAY. Now, you all agree that i t  should be only questions 
of law? 

Dr.  ORGAN. Yes, because we thought i t  would hardly do to have 
the Judicial Council do more than a court of criminal appeals ordinarily 
does. 

Mr. KILDAY. Well, in my State they review the facts, too. 
Dr. MORGAN. They do in England, but they do not in most States, 

Sir. 
Mr. KILDAY. That  would limit it, then, to a finding that there was 

no evidence, practically, is that right? 
Dr. MORGAN. Yes. 
Mr. KILDAY. That  would be a question of law, that  there is no evi- 

dence to support the judgment. 
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Dr. MORGAN. That is right. 
Mr. KILDAY. And that is as far as it can go, 
Dr. R ~ O R G A N .  If there ought to have been a directed verdict of 

acquittal, then the Judicial Council would havc to bust the case. 
hlr. KILDAY. So no matter how weak the evidencc, O F  improbable 

or impossible, still thcy could not touch it,? 
Dr. MORGAN. Well, J f r .  Kilday, there you gct to  thc qupstion of 

scintilla evitlcriw: Unlcss you come from Alabama, that mrnns no 
evidence. Alabama still has t h e  scintilla rule, but, practically every 
Stat(. i n  the Union has abandoned i t .  So you h a w  to have more than 
a scintilla. 

Jfr. YINSON. Ttfr. Chairman, I would like to ask a question. 
l f r .  BROOKS. Alr. l'inson. 
?rlr. \ T ~ ~ ~ ~ ~ .  Professor, 1 note with rcspcct to articlc 17, the rccip- 

rocal jurisdiction of courts martial, t ha t  you lcavr that to regulation 
by th(3 Presidcnt. 

Sow,  t h e  thought is running through my mind, Why should it, not 
follow the commandinp officer*?* \Vhcn you have n joint oprrat ion 
and the three services arc  srrving togcthcr, the I'rcsi(lcnt could pre- 
scribe who would,have authority to conduct thc corirts martial; t h a t  
is, the Army, Navy, or Air Force. 

Dr. >IORG.W. T h a t  is right. 
A h .  YISSON. T h a t  is right. 
Now, why should i t  not say that wh('n(vrr thcrci is ti joint oprration 

that thc rrsponsihility shoultl go to t hc  commantling otficvr? You 
see, you are writirie a ootlc h(1rc1, t h a t  is a code of prowdure for uni- 
form justice, hut i t  is going to h i  dcptlndcnt in this instarirc. to 
regulations of t hc  Prrsitl(1nt. 

Why should it not hr positivc, to say that thrrr should he rwiprocd 
authority, but, it follows thc commanding officrr from w h a t c ~ v t ~ r  
scrricc he is in. For instancy, i f  n n  Army officcr is in command of a 
joint operation of thc thrce stirvicm, thrn thr Army has n right to 
conduct the courts martial. 

Dr. J f o R G . k x .  T h a t  is right. 
l f r .  YISSOS. But that is entirely l(1ft to  tht1 tliscrction of tho 

Pres i d c n t . 
Now what  harm would there bc to say that the rrvbiproral jurisdiv- 

tion is tictl in with th(1 commanding offiwr of thc hranvh of strvico 
from whirh ho comc>s? 

I l r .  J r o w . i x ,  T h a t  is, you sap that thv c~nmmandinp offiwr should 
drtrrmin(~-- 

l r r .  Y ~ s s o r .  \ V ~ l l ,  i t  is whatcvrr scrvirr h(b c8omc.s from. T h a t  
automatic~ally wo~iltl roy('r it,. 

I l r .  J f o w . \ s ,  Of ('oiirs(1, W-P c~ontornplntcd that t h(> I'rositloiit 
would so provide w h ( ~ r c ~  i t  w a q  imprac:tical to  havv t h r  rourts martial 
composcd of the mrri of th( .  schrvic>o to  whirh th(1 nc~wscd h~lonps.  

I t  n.oiild hi iinclor t h o w  ('it.('iirnst:1tic:c~s t h a t  h(> m o i i l t l  prm-itlc t h a t  
t h r  court martial might tw cwm.poscvl of n iw of th(L nthrr wrvi(w.  

For instaric.r. siippnso that yoii ha(l :in atlmirnl in th(, 1'8ic~ifir in 
tho l1ilitar.y Air Transport S(~rv iw.  I l v  woriltl 
havt> to appoint th(> caorirt rn:irtid, would hc  not,  of this mixed outfit? 

J I r ,  YINSOX. That is right. 

You mcan who shall bc appointed? 

l I ( ~  is i r i  rommnntl. 
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Dr. ~ I O R G ~ N .  Now, is it your idea that  it ought not to be by 
general regulatioii but that you should allow the commanding officer 
to dctcrmine that?  

Jfr. Vrlvsox. The commanding officer, of which branch of the service 
he belongs to. Thrm the jurisdiction for the courts fall under that 
branch of the scrvire. For instance, if you have a joint operation of 
the Army, Navy, and Air Force in the Jfdi terrancan and if it so 
happens that a naval officer is in command, then thc courts martial 
of the three services fall under thr Navy. If you have down in 
Panama a joint operation of the threc services and an Army officer 
is in command, then the court martial falls under the jurisdiction of 
thc Army. 

Dr. ~ Z ~ R G I X .  I sce. 
5lr. Yissox It is basctl upon thc comrnand of the joint operation 

and not upon the regulations of the President. Because,. you see, 
you are running into this, if thwc is not some kind of restriction some- 
where: You might have it noised around that this S a v y  bop is going 
to be court-mnrtinlcd by thP Army or the Army boy is going to  be 
court-martialctl by thc Navy. 

Arid you will begin to find out rather early that thcrc will be a good 
deal of criticisms, with the boys saying: “You better not get before 
the Army, the Army is going to be rough,” or “You better not get 
before the h’avy, thr  Navy is going to be rough.” 

Dr. l l o i t ~ t l v .  JVcll, if thv Navy lad was tried by thc Army court- 
iiiartinl the  board of rt’vicw would be the Xavy JAG. 

3lr. Vmsox.  Tlirit is riglit. 
Dr. ~ ~ O R G ~ A .  So you have that-have we not? 
I l r .  R I ~ L R S  Of‘ ( W ~ I I S C ,  you have tlie same rulcs of procrtlure. 
Dr. Jl O H ( :  js. 3-w. 
5Ir .  I t rv~ .~ i s .  Arid t h e  same training for tlie boys. 
Ur.  A f O I t G  \ N .  YPS. 
511.. Y i h s o ~ .  Y o u  ha\ ttic1 samc rulcs of procedurc, and everything. 

I t  1s conipl(~tcly u i i i ~ o i i i i .  I3ut it slioiild he positive as to nhen tlie 
reciprocal r(ispon4l)iiitj- is iniposcid, and  it should not be discrctionary. 

110 J C U  not have this practical situation: Thc con- 
vcriing :Iii!hoi,ity I 1 : r i  f I i  bc tlic riutliority wlio is tlirre and who is in 
coninlurid. 

hlr. Yihsos .  That  is right, the cornrtiaiiding officer. 
111.. KILD i ~ .  JIc  is t l ic only person u.lio can convene thr  court and  

51r. RIVJXS. T h a t  is right. 
Lfr. K~I.D.\Y, So i n  tliv nnturc of things it is going to dcpcnd 011 

who happcm to bc the over-all conirnaiidcr a t  the. timt. 

L)r. J l o n c ~ ~ .  Siipposcx you do not have enough officers of a par- 
ticu1ai* hrnnch to cornposc thc court? 

J l r .  K r m  13.  You lin\-c no otic clsc t h o  that osercises the furictioiis 
of co~mitiiid for this purpose'. 

I>r. J IOI~CAN.  511.. 1,nrliiii lins corif(lrrcd with the Savy and Army 
rcpr(’s””t:itivc~s oil this part i(w1:ir provision and I think I will ask him 
wliothc~r lic can vlurify that a. little mort-- 

Air, l i~veits.  You do riot provide for change of venue, do you? 

XIr. K ~ L D  I \  

prcfcr tll(1 charge's 

111.. YIXSOK. Bllt-- 

\Ol I8\ I , ( l  5Il II 
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Dr. ~ I O R G A K .  No, we do not have any change of venue. And we 
do not have any affidavit of prejudice which is provided in the civilian 
courts to challenge a particular judge. 

hfr. RIVERS. I can conceive that maybe a Kavy man would not 
want to be tried by the Air Force or vice versa. 

hIr. LARKIS. I t  is o w  notion, hlr. Chairman, that the services 
would continue to try their own people to the maximum extent. 

In observing the tendency of military operations over the last few 
years and those that me can probably expect in the future, we btl‘ 1 ieve 
that the tendency is mort’ to joint types of operation. 

XIr. VIKSOY. That  is right. 
3lr. LARKIS. And on that basis we fel t ,  even though we expect that 

each serrice n-ould normally try its own personnel, that there be 
provision: so that each service could try the personnel of other scrvices 
who happen to be serving in isolated areas with them, so that there 
would be an economy in the use of courts and there would be more 
expeditious trials. 

We could not forecast, however, all the different types of possible 
joint operations in the future. We felt, therefore, i t  would be more 
flexible to leave it to the regulations of the President so that when me 
came upon circumstances in which i t  was clearly practical to have the 
top commander, whether of Army, Kavy, or Air Force, have juris- 
diction over all of the personnel of the other services serving under him 
then the exercise of that jurisdiction by the Army, if you will, over 
Kavy and Air Force in that circumstance would be conferred. 

But  we did not feel it practical to provide automatically in advance 
the jurisdiction to the top commander because we just cannot forecast 
the composition of the joint forces or joint operations which may take 
place. 

Takt. the invasion of Europe, in 
which General Eisenhower was the top commander. If we provide 
that the servicc of the commander of the joint operation have courts- 
martial jurisdiction and may not try any Air Force or Navy mcn in 
that whole operation, why it would have been a provision that was 
unnecessary because there were plenty of Navy personnel there, 
that is there were plenty of appropriate naval officws who could 
convene courts within that whole big operation. There is no reason 
why they should not, following the idea that each service will normally 
try its own personnel. 

Now, there may be other types of joint operations which we just 
cannot foresee at  this minute in which i t  will be entirely appropriate 
for one service to exercise its jurisdiction over the other services and 
there will be others in which it is not necessary. 

R e  felt, when they come up and when we can appraise them, a t  that 
time we can give the right to exercise this jurisdiction over the other 
services to the major service or the top commander present. 

But  to give it on a blanket basis when in some instances it is not 
necessary may create interservice problems there that we just could 
not foresee. 

Now as Professor Morgan stated, more permanent operations by 
one service are coming into being which are partially staffed by the 
personnel of several services: MATS, for instance. And I quite agree 
that we ought in the near future spell out just what reciprocal juris- 
diction should be provided for them. 

I think this example might help. 
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But  it is pretty much a case-by-case basis, I think, with thc idea 
that  we ought to have each service try its own people in the niain, 
and we just left it in this form. 

Mr. VINSON. What you have said, Mr. Larkin, would almost pcr- 
suade me that you do not need the reciprocal provision, if you arp 
going to have each service trying its men. I would risualize i t  from 
a unification standpoint, with one commanding officer bring rwponsi- 
ble for the whole operation, that hc should have thc right of courts 
martial on all services. 

If you are not going to carry it out, what is the use of putting it in 
here, then? If you are going to continue to  have each service court 
martial its own men, then you do not need anything \vith respect to 
courts martial reciprocal jurisdiction. 

hlr, LARKIN. I think it is desirable, blr.  Chairman, that each service 
try its own mcn. I think that will take place in most  case^ 1)ccniise 
they usually are scrving with a sufficient number of their own services 
and it is entirely feasible that they do so. 

Mr. VINSON. If that is true, what is the use of putting it in this 
article 17, which is a new article? The theory of it was to have tl uni- 
fication. 

Mr. LARKIN. Well, the idea was to makc sure that wc do haw> this 
statutory jurisdiction service-wide, but 'I do not think W P  are quite 
in a position at  this minute to say that in ench and every instniicc in 
every place this rcciprocnl jurisdiction should be and can bp eyer- 
cised by the top commander. I do not think it is quite ncccwary. 

The tendency-and I am no military eqr r t - I  think is for more 
and more joint operations nnd I dare say by the time w e  haye-  i f  wr 
ever do-complete joint opcrationq or where evcry opcratioii is n joiiit 
one, t,hen we have the authority for one court, sny an Army coiirt, to 
try the personnel of the other srrviccs. 

And the right to exercise that authority a t  that time will he cnn-  
ferred by the Prcsident. W e  wanted to  malie sure that we pot thc 
statutory authority in the first place. And we tire not just siiri! of 
the extent of the esercise of it a t  this moment. 

We feel the exercise of reciprocal jurisdiction is an evolutionary 
matter. 

hlr. BROOKS. hlr. Kilday wanted to ask a question. 
Mr. KILDAY. Under cxisting Articles of War, as  to persons scrving 

with troops in the ficld, even civilians are  subject to court martial? 
M r .  LARKIN. That  is right. 
Mr. KILDAY. NOW, have the existing Articles of War spelled out 

ithat if a Navy man happened to be in a n  Army thcntcr he w~ls  not 
subject to court martial by that service, even though R civilian would 
have brcn? 

There is one provkion- 
n the Articles of War there is a provision that whrn marinw are 
detached and srrving with the Army they then nre subject to the 
Articles of War. 

But that is thc only 
provision in the prcsent statutes of any  reciprocity a t  all. Tlic 
Army cannot try a Navy man or an  Air Force man now, and vicc 
versa. 

Mr. KILDAY. I have never had the question come up, but knowing 
so many civilians who served with the troops in the ficld thnt were 

Yet you nullify it in the next breath. 

Would he have to he turned orer to the Navy? 
Mr.  LARKIN. That  is correct, h4r. Kilday. 

It is more or less of a permanent detctchmcnt. 
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51r. ELsrron-. IIe can send it back for a new trial, can he not'? 
Ur.   ORGAN. He can send it h c k  for a now trial, except' whcrc 

t~ l i (~r (~  is riot, sufficient t1vitlencc in tlic record to sustain a conviction. 
Jlr. EI,sFrox. S o \ v ,  if the accused is riot sat'isfictl with the com- 

mantling officer's final decision, as 1 uritlerstand it, lie can appcal as a 
matt'er of riglit to thc hoard of rcvicv? 

Tlr. A ~ O R G A N .  \ T ~ l l ,  it goes up to tlie board of review for any 
affirmation, anytliing that' is afirmed against the  accused goes to thc 
hoard of rctvicw iri a gc1ntwl courts martial. 

l l r .  1431,s~or;. S o w ,  thc board of rovieiv can sc.t aside cases because 
it is minifcstly against t,he wt>ight of the cvitlcricc? 

Dr. AI 0 1 x . w .  Oh, ycls. They revicw tlie law and facts, as your bill 
providd,  jutlgc tlic credibility of witncsscs, and so on. 

J l r .  E:I,STON. By tlic timc you get through all of' those courts there 
is r ~ d l y  no r't'ncoti for thc, ,Jutlical Council to  rcvirw anything exccpt 
questions of law. 

Dr. J\Lo~fiax. Yes, that  is the way we feel about it. 
J l r .  E I x r o N .  Arid that is exactly what a Uriitctl States circuit 

I h .  \ I o ~ ~ G . \ N .  ICsactly. 
J l r .  ELSTOX. 1 u-oultl likc to ask you this qucstiori. I tliinli it was 

sinw you t~oniplvtcyl your hcnrings that a cas(' 1i:is b w n  clccidcd by 
thtl Suprc'm(. Court of t l i r  Unitctl Stiitcs. 

Dr. Jloi{(;.\s. ?'liiI Hiiwlibcig o:isci? 
J I r .  E r s ~ o s .  Yc-s. 

court of appcds woultl do? 
\T(. followcd along that linc. 

T o  tho  c~fl'crt that  a pcrson who has lcft the 
sri.vit*c., t h a t  is, ~ v h o  lius bc'rn srp:irntctl from t h c  scm-icc, Cannot bc 
tricitl suhscyuvtitly by 21 military court for t i t i  offcnsc. committrci prior 
to  S ~ I C ~ l i  scp:ir n t '  1011.  

111.. KILDAY.  Evori Iliougli hc. has rrcnlistctl? 
511.. Ii;i,s.ros. I ~ ~ v t ~ n  tliougli hc h i s  rcciilistcd. 
111.. ~ I O I < G . \ S .  T h a t  is riglit. 
31 I , .  EI,STOS. Nohv, you 1i:ivr not [inj-tlling i l l  your bill covering 

t h a t ?  
1 ) ~ .  3101w.i~. On(' tliirig \vv liavo ahout t l i n t  is in tlic (':LSC of dcser- 

tion. If l i o  Ii:is tlostirtcd in tlir cai~lior sci'vici', ttic>n t l i c  fact that lie 
litis btv~ii tlist*Iiiii,gotl from :I h t o r  sorvicc clors not tltiprivc tlic court 
of j ui%tlitLtioti. 

111,. ISISTON. Yvs. Hr may liavc' c'v('11 comrnittcd t~ murder 
ivi t  I i i i i  :3 tltiys of Iiis sqxu'atioii from t Iic scrvicc. 

I h .  AIo1ic;.\x. Tl1:it is right). \Vr  linvc\ not covcrorl t h a t .  
111 . .  1<1,s~os,  1 4 ~  wciilists atid cwiriot bv triccl foi, i t .  
1 1 1 3 .  A L O I L G A N .  'l 'liiit is right. 
A l l - .  I+;I,STOY. I t l i i i i l i  this cotiitnittcc~ can writr soint>ttiirig into tlie 

l a n  t l i i i t  will t:il<c ( Y I I Y  of tliat i i t l i c ~ d o u s  situntiori. 
Dr. \ l o l t c i . \ N .  Of t * o ~ r s ( ~ ,  t l i c  Supi~~nic~ Court put i t  on  t i i t>  basis of 

t l i c  i i i t ( , r i ) i , (~ t~ i l io t~  of t l i ~  prcwiit st:itutc>, as 1 rrnictiibc~ i t ,  and tiitit, is 
t l int  Cotigrcss did riot iiitciid to 1i:~vc t l ic  jurisdiction cscrciscd over 
the man after he hatl oiicc' been discharged. 

Alr. Eisrox. JYcll, 1 do riot thitili Congross ( ~ v o r  iiitriidcd anytliing 
of t l i t :  kintl. 

l h .  J l o i ~ ~ x ,  1 know, h u t  tha t ,  is wha t  t h y  said. Tlicre wiis not 
mytlritig iri t l i c  st:Lt ' i i to u.hic:li stivctl th(> jurisclictiori, t ~ i i ( 1 ,  of (~ourse, 
t lwy in t iq )w t (id i b  t lia t' ~vny.  

hlr. J ~ I S T O N .  Ariothchr qucistion, Profvssor: 1s any provision made 
for r,cviwiiig, we will say, \liorltl \Tar 11 cascs'? 
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1718. ~ I O H G A N .  Xo. We have not touched that. This is pro- 

J l r ,  ELSTON. Xo rcfercbnc-e to t h a t  at all'? 
L)r. S1onc . i~ .  'I'liat is,riglit. 
1 1 ~ ~ .  ELSTOX. Is a s cp ra t c  Jutlgc Advocate Gerierul's Corps set up? 
J>I.. lfoiiG.ix, So; lye hnvc not touched the corps proposition. 

We liave not done anything with 
We 

That was n pnrt of the  amendment to the Na- 

sp" i \-(>. 

This will be prospective. 

m l l i n ;  \\-lis not in our  precept. 
i ~ ~ f c i , c ~ i i c c  t o  what  you passed concc.rning tlic corps in the Army. 
(lo not touch that. 
tionnl T)cfcnst. Act. 

l f r .  ELwox. I see. 
1 ) ~  l f o I t G . I s .  We did not towh that. 
l'lic.. Snvy of course has no separate department, as you know, and 

tl:c Air Force follon-s the Xavy practice in that respect. 
J,lr. L,.IKKIS. They have I I  Dcpartnient. 
21.. J lo i<~. i~- .  Do they hnve now? 

i)r. 1 l o R a ; i s .  \yell, the question is whether you thinli a separate 
cOi'i)s should be set up in thc various scrviccs. That  is the point. 
An:l as I understood it, the Elston l i l !  inserted that provision on the 
ground that that, wiis tlie only effective way of stopping command 
control. 

m. LARKIS. I-I-OS. 

>!r .  T'ISSCIS. But that is not, dealt with at  all in this bill? 
X!r. I. .I it r i I s ,  So,  sir. 
1)r .  1fuitG:ix. So,  ivti have not dealt with i t .  
J[r .  R H O ~ I G .  'Tlia t would require additional legislat'ion? 
Jlr. 31013~.,., 1;. '!'lii\t will require additional legislation, yes, sir. 
111,. ELSTOY. i I ~ ~ - 0 i i 1 d  not rcqiiire cttltlitiona! legislation as far as 

131.. JloRr;.-ix, S o ,  sir. 
LI r .  1S1.sron-. I t  is alrc~ntl>, provided for in the law that WAS passed 

Just one cJth!?l. cliiestion. :l.Tn;v 1 ask what these other budgetary 

1)r. 1 i o ~ a . i ~ .  What objection did they have? 
J I r .  Er.smx. Something ahout tlie Budget Bureau objections. 
J.ir. 11 i i R ~ . \  x. Well, the first, obj 

t!w &lrmp is conwrnrd .  

by the last' seqsion of Congres. 

Ghji.ctioiis wcire that  the  Kccrrtary refcrred to? 

ion WRS the one that I suggested 
to y 3 1 1 .  Thty t'bought that  oili' proposal that the appointmentJ by 
tliii ,lu(licial Counril within ttic Dcipnrtment rather than by the 
J-'rwi~lcnt was one that  they coulrl not pass. I do not know on what 
h i s .  

?.! r'. I ~ o r r ~ s t a l  ihought that t h a t  ohjcction might he well taken and 
that t h e  appointment ought, to  be macle by the President. AnJ as 
1 t(~l(1 you lir?rti: 1 a p ? e  with Xlr. Forrwt'al's decision on that. 

Mr. J31,s~os. I agree wi th  his decision, but I ,  for the life of me, 
carino~. SIY what thc Bureau  of t he  Budget has to do with writing a 
nii!itary ,jiistic.c~ c o t l ~ .  

Jjr. l loi{r; .kx.  I alii a 1ri.yrnari. T coiiltl not sc(! it. But I know that 
lho i  was one of the questions t,hot they raised and hlr. Forrestal- 

1 1  I ' .  I{rv~rts. l i i l < c t  J l r .  I(i1tl:ip I 1 1 ~ d  t l i c h  lionor of sitting under our 
cli~l.ingiii.;htd oh:iirrnrin, th(> gcritlrman from Ohio, arid froin what I 
hcr~r.11 this morriing, 1 am glad to scc that  thc bill which our committee 
rcJ;:ortc4 out  last yrar had sucli a largo approbation by your group, 
w ( l i i  thoiigh wc hat1 the completc opposition of the Army and they 
hrciight t,hc largest guns they had, of all caliber, to oppose it. 
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But we had then the determination, which this committee always 
has, to do the right thing and I believe we did. We had the American 
bar behind us and we had the judge advocates from every place you 
can conceive of. 

And with the setting up of independent training for the judge advo- 
cate and that separate set-up away from the chain of command, and 
so forth, it seems to me as if this could be called the Elston bill as 
amended. 

Dr. MORGAN. Well, I am not prepared to  deny it.  
Mr. RIVERS. And I do recall the subsequent history of the bill, as 

it went over to the other and lesser body. 
We had to even go there and bring it out. To bring credit to my 

friend, I f r .  Elston, it was opposed o w r  there even by the then chair- 
man. So I am glad you brought it in and I can a w r c  you-- 

hlr. BROOKS. h4ay I interject this thought: I was also a member 
of the Elston committee. 

hlr. RIVERS. That  is right, the chairman was a very important 
member. 

So the old saying comes to life: “As long as the light holds out to 
burn, it is time for the vilest sinner to return.” 

It makes me feel that the Army has come back and is now helping 
US, and everybody is happy. I do believe from your say-so this is B 
good bill, and it makes me feel good. 

And I am going to stop with this statement: You established your 
record from the very beginning and whatever the court says goes down 
on the record so i t  can be appealable. 

Dr. MORGAN. That  is right. 
Mr. RIVERS. And it is a good thing. 
hfr. BROOKS. Mr. Anderson, do you have some questions? 
Mr. ANDERSON. Mr. Chairman, I have a couple of questions which 

I wish to ask, but I am afraid time will not permit today. I was 
particularly interested in this suhject of enlisted men serving on a 
court martial and it might become rather involved before we get 
through with it. 

Mr. BROOKS. Professor, could you be back in the morning? 
Dr.  MORGAN. Yes, sir, if you desire. 
hlr. BROOKS. Just proceed, and then we can take up tomorrow- - 
Mr. VINSO~T. I suggest, Mr. Chairman, we take a recess now and 

ask the professor to  come back, and we will have other witnesses as 
well tomorrow. And I would like for the committee to have the 
benefit of the professor’s opinion on these sections as we read the bill 
a little bit later on. 

And I trust we will try to expedite the hearings so as not to incon- 
venience the professor very much. 

So, hlr. Chairman, I suggest we tnke a recpss now until tomorrow. 
hlr. BROOKS. Before we do that. J h .  Chairman, mny I sap this: 

Our able staff member here has hantletl me the nnmcs of the witnesses 
tomorrow. We arc going to have Professor Xlorgan and Alr. Arthur 
Farmcr, of the War Veterans Bar Association; hlr. Richard Kels, of 
New York County Bar Association; Mr. Frrd Bryaii, of the Ncm York 
City Bar Association; and Mr. Franldin Riter, of the American Legion. 
They will all be here tomorrow as witnesses. 

We will then adjourn until tomorrow morning a t  10 o’clock. 
(Whereupon, a t  12:45 p. m., the Committee adjourned until Tues- 

day, March 8, 1949 a t  10 a. m.) 



UNIFORM CODE OF MILITARY JUSTICE 

TUESDAY, MARCH 8, 1040 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. 1, 
IIZcshington, D. C. 

The committce met a t  10 a. m., €Ion. Overton Brooks (chairman of 
Sutxommittce No. I )  presiding. 
1h. BROOKS. The committee will come to order. 
Yesterday, when the committee adjourned, Professor Morgan was 

a witness trstifying and we adjourned to hear him today. I under- 
stand, though, Professor hlorgan, that you will be in Washington and 
woiild be nvaila1)lc a t  a later date and that some of the witnesses who 
are hcre today are from distant points and have remained over and 
have to go back to their respective homes. If there is no  objection 
and it is all right with Professor hIorgan, I would like to proceed to 
take their statements and then we can go back, unless the committee 
objccts to passing him over. 
lh. ANDERSON. I had several questions that I wanted to ask 

Profcssor IIorgan, but if it is not inconvcnicncing him and lie will 
be hcre then it is pcrfectly all right to hear the other witnesses. 

Dr. , \ f O R G i N .  A h - .  Chairman, I have to leave this evening, but I 
will come back a t  any timc the committce wants me. 

11r. RXDERSON. The  point is I do not want to inconvenience anyone 
and if thcre are witnesses hcre who can only be here today, I think 
thc chairman is right in hearing them first. 

Dr. ~ I O R G A N .  I will be a t  the command of the committee a t  any 
timc. 
11r. BROOKS. 1Iy thought is this and I leave it to the members 

of tlio committee: In  the event the House is not in session this after- 
noon we coiiltl meet back in hcre to hcnr hTr. 1Iorgan this afternoon. 

Llr. ANDCI~SON. I cannot, l f r .  Chairman, because of two other 
commit t t ic mcctings that I promised to attend this afternoon. 

1r r .  BROOKS. Well, you could be back, then, could you, Professor 
Morgan? 

1 I r .  BROOKS. Wc arc going to need you anyway. 
Dr.  O ORGAN. ~ ~ h c n e v e r  you want me to. 
>It-. BROOKS. On the considcration of this bill. 
‘I’licn we can let you know when to come back? 
nr. 1 l O r z G i N .  Yes. 
1Tr. BItooKs. And if yoi i  care to remain around here, i t  is entirely 

Dr. MORGAN. All right, I will stay here until noon, a t  any rate. 

L)r. l \ l O R G . \ X .  Yes. 

possible wc can reach you before noon. 
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l f r .  BROOKS. All right, thank you. 
The committee then will call Mr. Frcdcrick P. Bryan, chairman, 

hlr. Bryan, just have a seat. 
A h .  BRYAN. Yes. 

special committee on military justice of the Bar Association. 

STATEMENT OF FREDERICK P. BRYAN, CHAIRMAN, SPECIAL 
COMMITTEE ON MILITARY JUSTICE OF THE BAR ASSOCIATION 

Mr. BRYAN. A h .  Chairman and gentlemen of the committee, I 
speak here this morning as chairman of the special committee on 
military justice of the Bar Association of the city of New York. 
That association is the senior bar association in S e w  York and has 
more than 4,750 members throughout the greater city. I may say 
that my remarks here this morning are not alone the views of the 
committee, but they are endorsed by the association and have been 
thoroughly debated before that association in open meeting. 

Now we have been studying the question of military justice from 
the viewpoint as practicing lawyers for R very considerable spacc of 
time. We have 
been through very carefully and consulted with many of the boards 
that have studied this question since the last war. And as lawyers, 
we are deeply concerned with this bill from the standpoint of adminis- 
tration of justice. 

Nevertheless, we are entirely cognizant of the fact that there are 
practical military necessities and we are w ~ l l  aware that we are not 
dealing with justice in the abstract but that  we are dealing with 
military justice in the armed services. And I may say in that con- 
nection and merely perhaps by way of qualification of my being here 
that I myself served in the Air Force for thrre and a half years over- 
seas in the last war. I was deputy chief of the staff of the Second 
Air Division of the Air Force. R e  had 1,000 heavy bombers and 
between 400 and 500 fighters and some 55,000 officers and men 
engaged in combat operations. And during that period all of the 
court-martial cases, that is the general courts, passed over my desk 
as one of my duties. And I, myself, have acted in every capacity in a 
general court martial: as law member, as trial judge advocate, as 
defense council, as president of the court, and as member of thc court. 
I say that only because I am not talking pure theory. I think that  
I and the other members of my committee and the people with whom 
we consulted on these questions are practical military men. 

Kow, I do not think there is any serious question any more as to 
the need for court-martial reform. I am not going into that question. 
The very fact that your committee is sitting on this proposed code 
and the very fact that  the proposed code has been drawn is indicative 
of the need. And the question before your committee as we see it is, 
therefore, whether this proposed code of military justice accomplishes 
the necessary essential reforms. 

Thc committee which 
drew i t  and its staff-the assistant secretaries on the committer, 
Professor Morgan and his associates-haw done a very remarkable 
piece of legislative draftsmanship. We think i t  is a grcnt improve- 
ment on all previous legislation of this character. And we believe 
that in general i t  provides a workable and uniform code for the admin- 

We have lived through the Elston bill hearings. 

Now, we believe that this is a very fine bill. 
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istration of military justice and in this respect alone i t  fulfills a very 
long-felt need. It makes a number of important changes in the system, 
almost every one of which is salutary and good. And i t  is also as 
far  as clarification and arrangement is concerned a very fine piece of 
legislation. 

Now you wish I could go further and say to you gentlemen that in 
our judgment this was the ultimate answer to the military justice 
question. Unfortunately we cannot do that, for reasons which I will 
come to later. But  first I want to comment on a few of the excellent 
specific provisions of the bill which we think we  of great importance 
here and to repeat again to you gentlemen that  this bill is a very 
good bill as far as it goes and we are behind it, with the exception that  
I will mention later. 

Now one of the major criticisms that appeared in almost every report 
on military justice and in fact voiced by  almost every officer and en- 
listed man who had intimate contact with it is the frequency with 
which the accused was represented by defense counsel who did not 
have the capacity, no matter how good their intentions, to adequately 
protect the rights of the accused. The  selection of defense counsel 
was often done haphazardlv and I am frank to say to yo11 gentlemen 
from mv own experience in many cases you went over the list of officers 
and you suddenly found a fellow over here who was not doing much of 
anything useful and you said; “We can spare him and we can throw 
him in as defense counsel, he hasn’t much to do.” 

Now this bill seeks to correct that  situation and correct i t  very 
effectively. It provides, as you gentlemen nre aware, that the defense 
council be a qualified legal specialist-a trained lawyer in effect-and 
he must be fully competent to protect the rights of the accused and 
to protect his client. That  may seem an unimportant thing to you 
gentlemen, or some of you, but all of you who are lawyers realize how 
vital i t  is if you are going to have justice that you have competent 
representation of the accused. For example, the provision in the bill 
providing that defense counsel may file briefs on an appeal is a particu- 
larly good one and I think will protect the rights of the accused on 
appeal. The new set-up of the courts, whereby you have a law officer 
on the one hand who exercises judicinl function and the lay members 
of the court-we will call them that for want of a better name-on the 
other who in effect perform the functions of a jiiry, is excellent, I 
think that  that serves again as a measure of protection to the accused. 
tt prevents to some extent a stampeding of the coiirt by undue influ- 
ence from the commander which sometimes happens, and I am going 
to discuss that later, and also i t  mnkee for a record that  is intelligible 
on an appeal and a record on which a board of review can act and 
pick out the various rulings of the law on questions of law and on 
questions of evidence and to proceed on an intelligent appraisement of 
the  course of the trial. 

The provisions of the code as to, review are in general good. We 
think particularly they are a great improvement on the review provi- 
sions in the Elston bill. The Elston Act we felt had rather cumber- 
some review provisions which were difficult to understand and we 
felt would be extremely difficult to operate in practice. The system 
of having a single board of review with Rppropriate branches in each 
of the armed services and a simple review procedure where the board 
of review can pass upon questions of weight of evidence as well as 
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questions strictly of lnw I think is vcry good. I think there is one 
minor criticism that might br matlt1 tlierc and that is tlie provision 
in section 66-E which provitlcs that if tlir Jutlgc Advocate General 
disngrces in csscnt'c with thc finding of a honrtl of rcvicw lie may then 
take the mnttrr ni id  rcfcr it to aiiotlirr of his 1)onrtls of review for 
reconsiderntion. That swmS to mc' to be sort of :I tloiiblc-takc propo- 
sition aiitl I do riot tliinlc 66-E is a w r y  salutary provisiou. 

5 f r .  Rn-i:rts, I want to ask i n  that connc>ctioti, if you will recall 
last yenr, in tlic Elston hill nliioli wr  tliitik 11 :is prctty goocl lcgislntion, 
we \varitcd to mrilic the jutlgc :itlvoc:itci iiitl(~pc~iit1riit from till the 
chain of co~nmand. 

5lr .  RRY.\s. That is riglit. 
5 I r .  RIVERS. , i i i t l  I tliiiil< t l int  is n good tliing. But if 1 i ~  is indc- 

peiitIcnt nnd fret from :illy of tlic. g(11ioi:i staff 0;. wlintclvcr you want 
to call it--the hicrarcliy--lic will hc morc in the positioti lilic tlic 
Supreme Court .  He ~ 1 1  be five to give t'he best of his jutlgmcnt 
without any fear of rcpriscil, so to sp(::~li. 

5fr. B R Y . ~ ~ .  Congrcssmaii Rivers, I could not agree with you 
more- 

5 l r .  RIVERS. Ycs. 
31r. BRYAS. On the quvsttion of thc intlcpcntlcnc~c of tjlic jiitlgc 

advocate gc.ricral's arm. 1 a m  going to comc to tlint a little later in 
more tlctail. 

l l r .  R I V E A S .  YPS. 
l l r ,  IJRY.\s. But I (lo f w l  tlint the iiitl(~pciit1ence of the judge 

51r. I ~ I V E R S .  Yes. 
Air. BRYAS. In the 1vhole piciure. 
l f r .  RIVERS. Tlint is riglit, sir. 
Xlr. BKSAK. I am going to touch 011 it a little later in another 

connection, if I may. 
l l r .  KIVERS;. Thrrefore, if  lie is intlepcndcnt, maybe t'licrc would 

not be such criticism ns might comc: up undcr 66-E, as you referred 
to. 

advocntc gcncrtil is of prirnc importnrice here. 

IVoultl you not agrre with mc on t'liat? 
5Ir .  BRYAN.  I tliirik that might be so, Congressman. 
Xlr. RIVERS. There ~vould be that  tendency, a t  ariy rate. 
5lr .  BRYAK. I think tlirtt might bc so, sir. 
Keverthcless, I think if the judge advocate general invests in tlie 

board of review, particularly ~vlieri it is coniposccl of a compct'ent 
board of officers, thc authority to pass on a questiori, you should not 
have second guessing on  it. 1 tliink that ought to he final ant1 binding, 
unless there is somctliing outside of the record that miglit induce 
him to do that. 

Sou .  we comc to the srcontl branch of the rcvicw machincry, which 
is the judicial council. I t  s(wns to me to have what is in essence a 
supreme court of military justice under the National 51ilitar.y 12stub- 
lishment composed of mcn of j udicial calibcr, because the roquirc- 
mcnts for members of tlic judicial council and the pdrquisites and 
compensat'ion givcri them give them the position for all practical 
purposes of United States circuit court of appeals judges, is in my 
judgment highly salutary. 

As you gentlcmon know, a hill was introducd in thv S(1natc which 
was (1rsigrir:d to pvrmit appoals to circuit courts of appeals from ariy 
person focling aggrieved by a decision of u court martial in  the  last war. 



I would not comment on the merit's of that  bill. It opcns up a 
vory wide field to  our already overburdened circuit courts of appeal 
if we have that legislation. I mention that in that connection merely 
because if you have this judicial council of the stature which this bill 
makcs it,  then and in that event you are going to limit in my judgment 
most of tho cry for purcly nonmilitary revicw of court-martial c h i -  
sions. You may vc'ry well avoid situat'ioris such as ha.ve arisen in t8wo 
IJnit'cd States district courts recently whcrc thc Military Establish- 
mcnt has bccn vcry scvcrcly criticizcd by  sitting judgcs for prc.judice, 
for injustice, and for domination of the courts by a commanding 
offiocr. 1, mysclf, do not fcel that we wnnt a gc.nciral appeal to the 
ci.r-ilian vourts, hut I do think we want a body of qualified judicial 
offircw within t hc natioiial military (stablishrncmt of judicial cealiber 
to act tis the filial court of rrvicw, for two reasons: One, in individual 
c a s ~ s  and two, hc~uuse  with such a body you gradually evolye a systcm 
of cast) law for the lfilitary Establishmcnt which would be of im- 
mc~nsurablr valuri to all of thc armed scrvices in t'he various specific 
sititations that occur. 

In ot,lic~r words, 11.0 oodc is thv complctr nnswer to a lcgal picture. 
You cannot try c m c ~  by a code. You have to dcwclop in all law a body 
of p rcwt l (~n t s  which will govcrti tlw various sit'uations that arise in the 
atlministr~atioii of military justice. Thcn thcrc is th(1 salutary pro- 
.i-isioii tti:it  t!ic> sli--r\'mo jiiclic-in1 coun.ci1 mwting with thc various 
j u t l p .  tic1 vocti tvs of thc  nrmccl sw<iws  will malw cont'inuous obscrva- 
tion of thc systcm n n d  makc rc~commcntlatioris for it's propcr adminis- 
t'ration and improvement. 

Yow that  again is an c~xwllcnt thing hcause  you gent~lemrn who 
arv niucbh mow c~spclric~nrc~tl in legislation than I am know 'very woll 
that  iiny 1 m v  c~otlv rrquirrs ironing out, of little things which arise 
t,hrorigh its prnc~ticd t~spc~ritrict~, rquir ing minor amcndmrnt's here 
ant1 thvrv aritl twluiritig proctdural chungt.s. I n  X(w York, for 
txrimpl(>, IVP h : i ~ - c t  :I i udicial cound  for many years which makes 
rcc.omrnt~iitlatiotis with r c q w t  to t,he S e w  Yorlc Ci-vi1 Practice 
Lht atid tho titllnitiistt,utiori of justicc thcre. I t  is making const'ant 
improvcsmc>tits i n  011 I '  ptwwcliiral systcm and various rt~commendat~ions 
us to 011 I' substtint iv(1 systcm. 

h l r .  DURHAM. 1lti.v I ask n qucstion right t'hcw? 
J f r .  U~toolis. l l r .  Durham. 
1I r .  L)iJRrl. \M. Do you t,hink that this judicial board should go 

bcyoiicl thc a\tthority givcn in the prcserit act, i n  reviewing only the 
I:LW nritl not rvvicving the facts? 

3Ir. I ~ I ~ Y A N .  I am inclincd to think, sir, that  it is not necessary to 
have thrit t)oard review the  facts. 1,et' me put it this way: If a situa- 
tion tirisc\s iri which t1ic.r.e arc no facts to sustain a conviction, then as 
1 S(Y it that  bccorncs u qucistion of lam anyway. 
111.. I . > ~ - R H . ~ M .  Yes. 
111.. I ~ R Y . \ K .  Sow  on(^ you start' going heyond t'liat, I think, you 

placv U I I  ititol(~rziI)lo hilrderi on thc  jutlicinl council mow than it can 
possibly h t i i i c l l t .  t ) ~ ~ ~ t i i ~ s ( ~  (~~(~ry t l i i t i g  g o c ~  up. We have had the same 
c~xp~~ric~iicc in N c w ~  Yorlc, for instance., with rcspect to appcals to our 
court of nppcnls. If thcw wcrc not, tin intermediato court-an 
appc~llatc~ tlivisioii-~~li('r(. we st,op ut' questions of fact a single court 
of appeals would just bc so ovrrt)urdencd even as a practicd matter 
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that they could not handle the load. And I think with a judicia1 
council of this nature and with competent boards of review as inter- 
mediate appellate bodies i t  is not necessary to have the final arbiter 
review questions of fact. The Supreme Court of the United States 
does not do that either, of course. Does that not answer your 
question? 

Mr. DURHAM. Yes. 
Mr. RIVERS. You appeal from the record anyway, do you not? 
Mr. BRYAN. Yes, surely, Mr. Congressman. 
Mr. RIVERS. And the record begins from the beginning of the trial, 

Mr. BRYAN. They have the complete record before them. 
Mr. RIVERS. That  is right. 
Mr. BRYAN. Right, sir. 
Piow, I have said a good deal for this bill. I could say a great 

deal more, but I know you gentlemen have only limited time. 
I now want to come to what I feel is the major deficiency. All of 

you gentlemen have heard arguments pro and con with respect to 
this controversial question of command control. We have felt for a 
long time, in fact all the way through our studies of this problem, that 
the question of command control was perhaps the most vital single 
point in military justice reform. For example, we were disappointed, 
frankly, in the Elston bill in that respect. We felt that the Elston 
bill, while settihg up an independent judge advocate’s department, 
as Congressman Rivers mentioned a moment ago, nevertheless had 
not transferred to that independent judicial arm the functions that 
were necessary to remove the possibility of command influencing or  
dominating the courts. 

Now, the fact is, gentlemen, and I do not think it can be seriously 
contradicted, that on occasion in the past and sometimes with the 
best motives in the world-and I am not criticizing the motives of 
commanders-command has influenced or dominated the court, a 
court composed of officers whose whole military future lies in the 
hands of the man appointing them. 

under this act. 

Mr. ELSTON. May I ask right there- 
Mr. BROOKS. Mr. Elston. 
Mr. ELSTON. How do you figure a commanding officer could influ- 

ence a separate judge advocate general’s corps? 
Mr. BRYAN. I think, sir, it would be very difficult for him to influ- 

ence the separate judge advocate general’s corps. As I understand 
this bill, i t  does not create for all of the armed services a separate and 
inde endent judge advocate general’s corps, in the same sense that 

course are not members of the Judge Advocate General’s Department. 
The members of the court under this system are officers under the 
direct command of the convening authority. They are officers pulled 
from various units within his command and appointed by him to do 
a specific job, which is to sit on a court-martial on one or a series of 
cases. 

Now, those officers are dependent on their commanding officer for 
what? No. 1, for promotion; No. 2, for efficiency reports; No. 3, 
for leaves; No. 4, for assignments; and No. 5, for that little miscellany 
of things where the beneficence of a commanding officer toward an  
officer is of paramount importance. 

the E lston Act did for the Army. But the members of the court of 
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Mr. ELSTON. How does the pending bill change that? 
Mr. BRYAN. The pending bill does not, sir, and that is precisely 

The pending bill does not change that  and that, sir, ?T e p. ieve to be the major deficiency in the pending bill. 
Mr. ELSTON. Well, it  would seem to me if you get a separate Judge 

Advocate General’s Corps you remove it from influence much mora 
than you would under the pending bill. 

Mr. BRYAN. I think that is so, sir. 
though, i t  seems to me. One is a separate Judge Advocate Generay: 
Corps. That gives the Judge Advocate General his measure of inde- 
pendence so he can act in a judicial capacity throughout. Now you 
have to place in the hands of the independent Judge Advocate Gen- 
eral’s Corps which you created the functions which will enable him to  
carry out that judicial function which you have given him. One of 
those functions, and a very important function, is the appointment 
of the court itself. And what I advocate here before your committee 
is that this bill-the uniform code- be modified so that an independ- 
ent Judge Advocate General’s arm will appoint the members of the 
court. Thus the court will not be appointed by a commander who 
has complete control over the military future of the men on that  
court. I t  will be appointed from panels submitted by various com- 
manders to a Judge Advocate General’s convening authority. That  
panel may be selected from a wide variety of units so as to give tb 
broad selection of court members in specific situations If you do  
that ,  sir; uiitl if in addition to that you have the defense counsel ap- 
poiii ted by the. Judge Advocate General’s Department ; and, thirdly, 
withdraw from the commander the initial power of review except as 
to clemency on the one hand or remission of sentence on the other, 
then you have an independent branch as you just described, Congress- 
man, with functions which enable it to act in a judicial and objective 
capacity. 

Mr. D U R H A M .  Suppose you ave the judicial council under this bilI 

would you not get away from command influence to a large extent? 
hlr .  BRYAN. I think to some extent, sir. As a matter of fact, this 

bill has a number of features to it which are designed to protect 
against command influence. But command influence, sir, is a very 
subtle thing. A commander, as you gentlemen well know, does not  
get his court to go in a room and say, “Gentlemen, I want you to 
bring in a verdict” or “I want you to bring in a sentence of some sort 
or kind.” I t  is a very subtle process. And the removal of the appoint- 
ing power-this reviewing power-from command is the thing that is 
going to cut the Gordian knot, in my opinion. 

Mr. RIVERS. We think that Mr. Elston did a very fine job on this 
particular legislation. 

Mr. BRYAN. No question about that. 
Mr. RIVERS. He did such as good job that he had to go over to the  

Senate and help to get through over there. 
Mr. BRYAN. Yes. 
Mr. RIVERS. And we had the complete unsupport of the military- 
Mr. BRYAN. Yes; I know that. 
Mr. RIVERS. But we think we got a fine bill, considering the many 

obstacles that  were very beneficently tossed in our unsuspecting path, 
if you catch the point. 

oint here, 

You have to have two thin 

the full authority to review a 1  K facts and law and everything else; 



628 

Mr. BRYAN. Yes. 
Mr. RIVERS. Air. Elston did a very good job, we think, and that 

is why we are making him sit with us. We feel that with your help, 
and the other people tliat want, to do the right thing, we can put in 
these safeguards. 

Mr. BRYAN. Yes. 
A h .  RIVERS. ,4nd I say that witliout any reflection on the military. 
l l r .  BRYAN. Yes, Congressman; none a t  all. 
hlr. RIVERS. None at all; tliat is right. 
5 lr .  BRYAF. I know that commanding officcrs who on occasions 

felt it was ncccssarp to bring prcssure 011 a court hcre and tlicre were 
not tloirig it n-ith any malice. Thcy wcrc doing i t  for what thcy 
thought was the bmt intrrcst' of tlwir command. 

hlr .  KIVERS. L4nd self-preservation is just as strong today tis it was 
a million years ago. 

3Ir. BRYAN. That  is riglit. 
l f r ,  ELSTON. You Itnow, tlirrc is ITlUCh that a Frtlcral jiiclgc can 

do which brings x little pi*essurc 011 n jury. too, h i t '  as long as t h c  c'asrt 
can be revien-cd i t  lias al~vnys 1)rcri fclt tha t  t h y  could cortwt any 
errors t h y  may liavc 1)ccIn c,onimittcd in  tlici clistricet coiirt.  You can- 
not, remove u court-martial hearing otitir~~ly 1't~om cvcry possihiliiy of 
influence. 

Sfr. BRYAX. You cannot, sir. 
51r. ELSTOX. But,  i f  you liavc a cornpl(1tc tvvic\\- of law a n t 1  fact, 

do you not think tlint n-ill assiirc :L fair trial? 
l l r .  BRYAS. I think, if I may l is( '  tlicl illustrvitiori you usctl n monic>nt 

ago, Congressman, thc Petlt~r:il jiitlgo and t l ic  jiiry, (t i(% groat tliffcrcncc 
betn-ccn tlic F(dcra1 judge nritl tlic jury ant1 t l i r  (~onii~iaiid(~r :ind thr 
court is this: If tlic Fetlcral judge rnakrs any remarks to tliut jury, 
thcy are all madc 011 tlic rcrortl, tirid tliat rc~cvrtl gors up to tlicr appcbllate 
court and is ticforc i t .  If t h  commarid(1r is iriclincd to inflnc~ncc his 
court, (a) the commandcr is not thcrc a t  t h o  trial, and (1)) tlic. com- 
mander is not talking to the coiirt t l i r ~ ~ t l y  o r  talking to i t  in  tlich 
courtroom. Tliercfore, any attempt by tlic. coniniun(1cr to influonoe 
or dominate the court docs riot appctar on tl ic rcwrtl. So it is difficwlt', 
if not impossible, for n rcvicwing honrd t o  ctitcli tliat and puss 011 it. 

Slr. ELSTON. \Vcbll, the  rcxzord in a t r ia l  in $1 I'iiitcd Stiitcs voiirt 
d o  es riot, in( 1 i ( 8  at ( h  t li c PITI ph as i s . 

l l r .  B K Y . \ N .  I ngtw to thnt. 
Slr. F;r,vrnh-. Docs not intlicaa,tc! the> r i t  t i tu t l ( '  of t l i v  cwiirt. 
l l r .  URYZN.  Yos. 
hIr. ELSTON. 13oc>s not iiitlioatr sornrtirncs t l i ~  t l i ( 1  is $1 proswiitii~g 

3I r .  BRYAN.  I wrtairily I A : ~ v c .  
Air, BROOKS. H(~siclc~s. Alr ,  I3rynn, tlir: r.iilm of the> 1 ~ " c t l c ~ i ~ : i J  coirrt, 

permit tho trial jutlgc> to go vc11.y fiir iii tiuprcssiiig liimsc>lf in c*i.irnin:tl 
cas (:s . 

5 l r .  13ity.ix. Tliat is riglit. 
11~. Bitoons. . h i t 1  ftwliic~nily I i c  siipgcists to t h r >  j r i r y  t h n t  i f  tlic~y 

1,riiig in (3t:rtairi vortlic~ts lic will or*(l(ir :i I ~ P W  tri:il, 
1 I r .  B I ~ Y . A N .  I3ut, ?hn,t apniri is :L situation ~ v l i ~ r ( :  the> judge, ~ . h o  

corrcsporids now to thci law offiwr unt lcr  this m \ v  vo(I(1, nirLkc>s wrtuiri 
statcxrncmts. Arid I grunt' you, C'ongrcssrnan Elston, you cwinot c s t i t r h  
tllosc shudiiig!.~ OIA tlicl rocwrd, 11s all of lis w h o  l iar(> tritvl ( * ~ ~ s c s  knorv. 

oficcr as \v(l11 as tlic> cortrt. I think you litiv(~ SWIA i t  yout*svlf. 
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Ncvc~rtlicl(w, tlic \voids, a,t least, arc on tlic record. And, when we 
tnllc of tlir commander, the words arc' not a part of the record a t  all. 
Tlicy arc  voinplotcly est,rnrccord ~ and nobody k n o w  what was said, 
:uicI no rcviowing aiitlioritp has anyt'liing before it. 

Son. I havc ?ri,kcn 1 think mow t,ime perhaps before you gentlemen 
tl i i i r i  I ohoiilcl I invr .  i want to say this to you. I t  seems t,o me, as 
f a r  as t l i o  c ~ ~ ~ i m a n d  fiir!ciion is conccrnd, the requirrments of military 
tliscipliiic a i ' r  ooniplctc~1~- sat1 if the following tliings happen: A coni- 
mnridi ng offiwr has an nc*cuscd nrrcstecl, charges are prcferred against 
him, : i i d  tlw rnsc is rcfcrrcd for trial. There is the dividing line. 
O n c ~  tlic csiisc is r.cft.rrc:tl for trial, no longw h s  the commander a.ny 
iiit(ii5ost i i i  t l i ( >  wise cscacpt t o  scc that objcctivc justice is done. It 
srviiis t o  t i i ( \  t l i r L t  t l ic atgiimciit for rctcntion in cominnnd of t,he power 
to :il)poii)t t l i ( 1  c*ourts is pcrlinps only for one reason: That the retention 
of tlir po\vvi*  c':i rrics with it tlic n,t)ility to influcncc or dominat~c. NOW, 
t1i:it :ihility to iiifluenc~ 01' dominate is something that' the comma'nd 
t l i s:ivo\vs. 

ox, I I n y  I t l q k  a qucstion right, tlicre, I l r .  Chairman? 
I l l , .  131:oo!;s. Jlr. Elston. 
111 , .  ISr.s~ox. l\li:i,t woultl you do with a oommander a,t an isolated 

post wlic~r~c i t  is not rasy to nsscni1)lc :i cour t?  If the Judge Adtocatc? 
Gcwcixl Iins to do  the wsigiiniorit nncl I inn to convcne a court from 
gre:it tlistaricc, n n t l  particularly during wartinie, might not an ac,cused 
pc'i'soii c*onnpoll(~l to  languish in jail for an iinrca.soni~blc length of 
t i I TI ( >  '.' 

1 I r .  T Z H V  IN. I tliiiik it is cntircly possible, siy, that wkjere you have 
nil  iso1:rtc~l post tlir ncc'itscd mn,y coiiccivab1;v sufl'cr by being in jail 
IL loiiiyr pvi-iotl t l im noiiltl normnlly I)(> the case. I think, however, 
t1i:it is :~)iiii)tiisntccl for 1)y this: If :L mnn is :~ccused oi' a major offense, 
1iv is 110 Iongri~ ally good to  tlic commander a t  that point. What the 
r o i i i n i : i i i ( l ( s i '  \v:iiits is to gct him out of the way; t,hnt is, ou t  of his h&r, 
if  yoit 1v:riit t o  pii t  i t  t h a t  \\.il,y. nn rapidly as possible. That' is largely 
:I qiicstioii of ti,niisporttition. \'cry rarc!y do you havc a general 
voiit,tm miirt in1 i i i  a rc~lativcly front-line sitimtion. In most ca,ses, 
altiiost :ill csascs, tlic m:in goes t o  tlic rear echelon and is tried t'here 
w l i ~ ~ r ( ~  n ctoiirt (am I)(> niininioIied from n wide hody of men nppointcd 
by a ,Jiiclgc> .2tlvoc>atc Gciicrnl .  I think, Congressman, that is largely 
a clii('stioii of ti~niisportatioii r:itli(>r thmi lnriguisliing in jail. And 
tli(>r.c> m:iy lw (a:is(1s \vliorc trnn.;poit:ition is so ina~dcqutitc tha,t' t'liere is 
i~ 101y st:\?- ii i  t l i ~  "lioosego~v." if you \\-ant, to put it thn>t ~ v a p .  

. \[I*.  I3ttootcs:. 1Jc.t I ~ P  ask yoii this-- 
I l r .  I~RYAN. Ycs. 
111,. T Z I ~ O O K S .  A h .  Bryitii, would you not lose the element of knowl- 

cdgc of 1oc:i.l iiiflucncc in sclectirip your personnel if you turn it over 
to tlic Judge Advocatc Generd 's  Corps, we will say, which might be 
set) u p  a t  n distant point, arid not Imow the tempernment and the local 
ciivironmc~iit~ or  tlic locnl coiiditions of the members of the panel'? 

hfr.  B R Y A N .  I t'hink in tlic first place, Congressman, that the 
tc~npc~r:iiiic~iit :iiid 1oc:il conclitioiis in pncr:il a.rc not orcrly conducive 
to o h j o c s t  i \ . c >  j u s t i c * c ~  

Llr. 13itooKs. We  ln\v-?;crs jealously guard the right to go down the 
venire tmd interrogate the tnlesmcn- 

AIr. RRY.4K. YCS. 

fi!lORS(i l)--,7O--i 
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Mr. BROOKS. Of a prospective jury, however. 

Mr. BRYAN. I think that is right, sir. 

We think that that 
has a great deal to do with fundamental justice; is that not true? 

But, if I may put  i t  this 
way, we have also to draw a distinction, I think, Congressman, in 
our  thinking between a local jury and a panel of officers under the 
direct command of the commander who is directing the trial. In  
other words, a local jury which was appointed out of the sheriff's 
ofice or was appointed out of the public prosecutor's office might be 
a local jury, but I think you might agree with me, Congressman, when 
I say that I a t  least, and I think you would, too; would be reluctant 
t o  try the accused before a jury composed of such persons. And that, 
in mv judgement, is the distinction. 

Did I ansu er you? 
Rlr. BROOKS. Thiuik you very kindly for that answer. 
hlr .  BRYAN. I will just finish up hcre verv briefly. 
I think we have to realize, gentlemen, and I know you gentlemen 

do, that the'dmericnn armed scrLices are no lorigcr the old type of 
professional Army. They we  citizen armed serricts. Their fighting 
capacity is dependent c,n morale. And those gentlemen of you who 
have heard sonic of the gripes-and Heibven only knows the American 
soldier gripes, and I hope lie I L I W L ~ S  \\ill, because if he docs not gripe 
there is something wrong n i th  him-are familiar with the criticism 
that  has arisen from mpn subject to tlie'old court-martial system. 
I n  my judgment i t  was not conducive to the best morale. Alorale 
will never be bo high as \$lien the individual American soldier or 
sailor or airman is convinced that lie is going to get a fully square 
deal if he is accused of a crime or offense and that he is going to be 
tried under a system of justice which is in accord with the traditional 
philosophy to which he has been accustomed. That  is not going to 
interfere with his military efficiency. Far from doing that, i t  is 
going to increase his military efficiency. And we therefore urge upon 
this committee the passage of the proposed uniform code of military 
justice, H. R.  2498, with the addition of the safeguards that I have 
described to you gentlemen, which is only a comparatively small step 
forward procedurally but a very large step forward in actual effect. 
Remove from command the powcr to appoint the court, the power to 
appoint defense counsel, and the power to make initial review escept 
for clemency or remission of sentence. As modified, I believe such a 
bill will be a really monumental piece of legislation. 

Thank J-ou for your patience. 
Mr. BROOKS. Thank you very kindly, l l r ,  Bryan, for a very fine 

statement. 
hfr. Anderson, I do not think you asked any questions. Do you 

have any you want to ask? 
Mr. ANDERSOK. Mr. Chairman, I want to make it plain to the com- 

mittee and the witnesses that I am not, a lawycr. I am n farmer. I 
am to sit here and listen to what all the lawyers have to say and then 
have to come up with an answer. 

Mr. 
Gavin, would you have any questions right now? 

I am sorry I did not hcar the earlier part of your 
statement. It was very, very good and I listened with a great dcal 
of interest. 

Mr. BROOKS. Mr. Gavin here is a member of the committee. 

Mr. GAVIK. KO. 

Mr. BRYAN. Thank you, sir. 
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Mr. BROOKS. We are pleased to have also Mr. Doyle with us. Mr. 
Doyle, do you have any questions? Mr.  Doyle is a lawyer and is from 
California. 

Mr. DOYLE. I appreciate the courtesy of sitting with this subcom- 
mittee while not being a member of it. There are two things that  
occurred to me, Mr. Chairman. I am interested in article 67, which 
provides that only lawyers who are admitted to practice before the 
United States Supreme Court shall be appointed to the counsel. 

Speaking as a western man, that provision would eliminate from 
consideration many of the most brilliant lawyers we have, some of 
whom are west of the Mississippi River. Very few men in $he western 
part of our country are ever admitted to practice before the Supreme 
Court of the United States. I happen to be, and have been for about 
20 years. 

But I know that is a practical problem, and I raise the point before 
the committee that that might be considered as not necessary. 

Mr. BROOKS. Do you care to comment on that? 
Mr. BRYAN. I have not, frankly, Congressman, given i t  much 

I think perhaps I view i t  from an easterner's point of view. 

I think the important thing or the object was to get the very top 
layer of the bar, if you want to call it, by way of qualification. Now, 
i t  does not, seem to me to be vital that the man be admitted to practice 
before tlie Supreme Court of the United States. 

I, myself, know a number of very able lawyers that have never been 
before the Supreme Court. 

Mr. RIVERS. Had no reason to be. 
Mr. BRYAN. And had no reason to ask to be admitted because they 

just did not ha2pen to get there. 
Mr. DOYLE. I am glad you agree with me. 
May I ask this other question, IZ'lr. Chairman. I have never prac- 

ticed before a court martial, but I am in an area where there are 
many courts martial, and I have personal knowledge of the fact that  
many boys are given court-martial judgments of dishonorable 
discharge. 

Mr. BRYAN. Yes. 
Mr. DOYLE. Boys of immature age and boys who only commit 

offenses as the result of stress and strain of war or of unusual circum- 
stances which immaturity is the cause of rather than deliberate design 
or deliberate intention to commit a serious offense. 

I would feel, Mr. Chairman, that under section (e), article 67, which 
limits the Judicial Council to considering matters of law only-if YOU 
will notice subdivision (e). 

Mr. BROOKS. Yes. 
Mr. DOYLE. I wonder if Mr.  Bryan would not differentiate that  

section for us. It seems to me that opens up the Judicial Council for 
considcration of facts as well as law, does it not? 

hfr. BR~.AN.  FVell, Congressman Doyle, where you have a lack of 
sufficient evidence to support the findings, for all practical purposes 
I think that means that there are no facts in law sufficient to support 
them. 

You might almost say that  you apply the old scintilla rule. You 
say there is not a scintilla of evidence to support these findings. I 
think that is what that means. 

I thou$h ha not * perhaps realized those considerations that you mentioned. 

I n  other words, you review the facts. 

That  is my impression. 
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Mr. DOTI,E. Would you not fcel that in t,hc absence of a review 
bot~rcl, britig nanzcd by the judge advocate’s office, that tho Judicial 
Council sliould also have the pow-cr to review the facts as a n  essential 
t~lcnnciit to g,ct awny from the tinngcr of command influcncc? 

111.. BRYAN. Let me put it this way, Congressman: It would seem 
to me  thtit the review boards should be appointed by the Judge 
Advocatc Crcntml’s Department’ as part of an indcperident judicial 

And i f  thc revimv boards were so appointed, that  it seems to  me 
~ - o u l d  fulfill the requirement that  you just mcnt’ioncd. Now in tho 
absciicbc of tlint it might vcry wcll be that this committ’ee would want 
to  give cotisideration to enlarging the jurisdiction of the Judicial 
Council. 

But’ what I am afraid of, as T said beforc, sir, is that you Iinvci a 
court coniposcd of tlirco nicn and  wlicn yori Iizivc a court composctl of 
three men sitting on  n judicial systc’ni covcring 2,000,000 plus you are 
going to have tlicm so crowdcd that I have sornc concern as to whether 
they will be able to do the propc’r job if you enlnrgc tlicir jurisdict’ion 
to that’ cstcnt. 

Air. DOYLE. AIny I just mnkr  tliis one statcmcnt, 11r. Chairman. 
I would fccl that’ it’ might I)c a hardship on th(1 Judicial Council, 

but if there wns n miscarringc. of justice. as tlic. rtlsult of the tJudicial 
Counc.il not being cnnhlrd to considor tliv f a d s  ant1 it \vas your son or 
m>- son tha t  n-as in~-olved, you woultl riot \vorry about tlic h w v y  load 
on the .JiiclicGd Council. 

J f r .  I~RY.\X. There is no quostioii a lmii t  i t .  
J l r .  DOYLE. I wo111d lilrt’ to mnkc it c-lcar, 3Tr. Cliairmnn, with 

your courtesy, that I feel w r y  strongly that, n military cour t  is not 
comparahlo to a civilian court  arid that we ought to pormit the 
Judicial Council to  review the facts as wc~ll as thc law. 

J f r .  BRYAN. I cc’rtainly, if  I map s a y  so, woultl linve no strong 
clisscnt on that score a t  all. And if I may say one other thing: I t  
docs seem to me that’ thc intlcpcndcncc of thr reviclw 1)onrd is an  
important factor in the con~idcrat~ion of how much powcr, that  is how 
milch scope or juristlitation, you ai’(! going to givc to thc Judicial 
Co u ric i 1. 

3 l r .  GAVIN. As the gcntl(1man states,  110 approves of H. R.  2498. 
You summarixcd in thc lattcr part of your 9tatc.mrnt cwtniri recom- 
mcwdntions. 

J r r ,  BI~Y. IX.  Yes, sir. 
WP pi*oposc! tlic followiiig nzotlificntiotis of thv hill ns wri ttcri. 

30. 1 ,  that t h e  c~ommnntlcr who is now tliv ( ~ o n v ~ n i n g  nutliority :it 
whatever lcvel do tho following: (a) of (:oiirsc, h v ( :  thc accusccl 
arrcistcd ; ( 1 ) )  go through thc, pt~occss of having ttic: cliarg(~s prvforrocl, 
and (c) rcbfcr t’ho cas(% for trial, a t  wIii(~1i poitit---tho man having bcctn 
rcfcrrcd to trial---an indt:pcntlcnt judici:d systtm along t~ho lirics of 
Corigrwsina.ri T<lston’s vcry cxccllcnt systcm, tali(: o v ~ r ,  nncl t.liat tho 
intlcpcritlcnt jiltlic~ial arm, w1iic.h \vv will (*:ill the' fJ~i(lgo htlvocuto 
Gcncral’s Dcpnrtmcrit, t1ic.n :ippoint thc coiirt from :I, pat101 of offic~11.s 
submittctl to it arid st~lwtcd by conimamlot’s in  tliv various units 
under that jutlic~ial corivcning authoritmy; ( 2 )  that  it appoint dcfenso 
counsel; and (3) when that rcwr t l  gors up for  :.(>view it p:~ssrs 
through the commantlcr’s hands mcir(Jly for purposct_s of possible 
excrcise of c*l(bmcncy or rcmission 01 sentcncx, a,titl t l ion psssc~s directly 

arm. 

Would you reitrratc t8tiosc> st,ntcmcnt’s again? 



633 

to a reviewing authority for confirmation or whatever process may 
take place. That  reviewing authority, of course, is a part of the 
independent judicial arm. 

hlr. GAVIN. What is your recommendation for defense counsel 
for the accused? 

Sfr. BRYAN. Well, I think that the present provisions as to qualifica- 
tions of defense counsel are excellent. The thing that concerns me is 
that defense counsel is still appointed under this bill-article 26 I 
believe-by the convening authority who is the commander. 

In  other words, the defense counsel is appointed in effect by the very 
man who is responsible for preferring the charges. That, I think, is 
wrong. 

Mr. GAVIN. What is your recommendation on that? 
hlr, BRYAN. My recommendations are that the defense counsel be 

appointed by the judicial arm-the independent Judge Advocate 
General’s Department. And I may point out to this committee, as I 
understand it in recent English legislation on this same subject, which 
I think is going to be discussed before this committee a t  some length a 
little later, they set up in the Judge Advocate General’s Department, 
so concerned are they with the rights of the accused, two separate 
departments: One, a Department of Prosecution and two, a Depart- 
ment of Defense, so that you do not get one unit prosecuting and de- 
fending, a t  the same time. I think that is another matter that  your 
committec wants to study. 

Mr. BROOKS. Thank you very much, hfr. Bryan. We are intensely 
interested in your statement and we appreciate your coming here. 

The committee has four more witnesses, by  the way, to be heard 
before noon, and I think if the committee desires, we can proceed 
rapidly with them so as to hear all of them and so as not to keep them 
over an extra day. 

Mr. BRYAN. May I, Mr. Chairmm, express my thanks to your com- 
mittee for your courtesy and consideration to me. I have enjoyed 
appearing before you very much, indeed. 

Mr. BROOKS. You have made a very fine statement, sir. 
Mr. BRYAN. Thank you, sir. 
hlr. BROOKS. LIT. Richard H. Wels, chairman of the special com- 

mittee on military justice of the New York County Bar Sssociation. 
hlr. Kels. 

I do not thillk the defense counsel should be so appointed, 

STATEMENT OF RICHARD H,  WELS, CHAIRMAN, SPECIAL COM- 
MITTEE O N  MILITARY JUSTICE OF THE NEW YORK COUNTY 
LAWYERS’ ASSOCIATION 

Mr. WELS. hgr. Chairman and members of the committee, I shall 
try to be brief. 

I am appearing before you as a representative of the New Pork 
County Lawyers’ Association and speak to you as a chairman of the 
association’s spccial committee 011 military justice. 

I should like to  point out that all of the members of our committee 
saw active se‘rvice overseas during World War 11, and that they are 
presently Reserve officers of the Army, Air Force, and Navy. 

I myself am a lieutenant in the United States Naval Reserve, but 
the views expressed by me here are, of course, not to be construed as 
the views of the Navy Department. 
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With the permission of the committee, I should like to place in the 
record a copy of the report ma.de by our committee last fall containing 
our recommendations to the group headed by Professor Morgan which 
drafted the bill now before you. 

This report, which was made a t  the invitation of Professor Morgan, 
met with the full approval of our association. 

(The report referred to follows:) 
REPORT OF THE COMMITTEE ox MILITARY JUSTICE OF THE NEW YORK COUNTY 

Earlier this year Secretary of Defense James V. Forrestal appointed a committee 
consisting of Prof. Edmund M .  Morgan, Jr . ,  of the Harvard Law School as chair- 
man, Under Secretary of the Navy W.  John Kenney, Assistant Secretary of the  
Army Gordon Gray, Assistant Secretary of the Air Force Eugene M. Zuckert, and  
Felix E. Larkin, assistant eneral counsel of the Department of Defense, as execu- 
tive secretary, to draft  a bode of 1Iilitary Justice uniform i n  substance and uni- 
form in interpretation and application to  all of the  armed services. In his precept 
estahlishing this committee, the Secretary indicated tha t  this uniform code should 
protect the rights of those subject to the code without impairing the performance 
of military functions. 

Having noted the previous activities of this association in the field of military 
and  naval justice, the Morgan committee on September 27, 1948, invited the asso- 
ciation tjo submit our recommendations with respect to deficiencies in the present 
Articles of War and Articles for the Government of the Navy. Upon referral of 
Professor Morgan's letter to our committee, we have carefully reviewed our earlier 
reports on military justice, the changes effected by the Elston bill enacted in the  
closing days of the second session of the Eightieth Congress, and the proceedings 
before the' House and  Senate Committees on the  Armed Services, and  havr gen- 
erally studied the problems of military and naval justice. 

The limitations and inadequacies of our systems of military and naval justice 
were graphically portrayed to the public and to Members of Congress during and 
after World War I1 by many service men and women, lawyers and layme'n alike, 
who had had first-hand experience with the operation of such systems, and found 
tha t  resemblance between them and the courts which they knew as civilians was 
largely coincidental. It was disturbing to them to find tha t  the same official was 
empowered to  accuse, to  draft and direct the charges, t o  select thc prosecutor 
and  defense counsel from the officers under his conirnand, t'o choose the mem- 
bers of the court, t o  review arid alter their decision, and  to change any sen- 
tence imposed. They were shocked to learn tha t  an  offense committed by 
an  officer was subject to different treatment and  punishment than the identical 
offense committed by an  enlisted man. They were surprised to find tha t  many of 
the judges, prosecutors, and defense counsel participating in courts-martial were 
neither lawyers nor trained in the law, and that,  i n  t,he naval services, there was 
not even the minimum requirement tha t  a single law member be on a court,. 

The reports that  came hack of thew things to thc civilian comrniinity, together 
with specific instances of a h s e  in the court-martial process, initiated a flow of 
bills into the congressional hopper and ail expression of aroused puhlic opiniori 
which gave promise tha t  rcforms would tie accornplished. The Secretary of War 
and the Secretary of the  Kavy each appointed boards of distinguished citizens to  
review the coiirt-martial . terns of their respective services, and to make recoln- 
mendations for a thorouyhgoiiig revision of military and  naval jiistice. The  
famous Vanderhilt report, made to Sacretary Pattcmon, and the Uallantine arid 
Keeffe reports, made to Secrctary Forrest,al, all found sut)stance to the charges 
which had heeri Icveled a t  the court-martial systems, arid presented definitive 
recommendations for the  elimiriatiori of the conditions which made such charges 
possible. 

The  jugular vein at which all such hoards aimed their recommendations was the  
domination arid control of the court-martial systems by  conimand. All such 
boards concludcd tha t  amendments to  the Articles of War arid the Articles for the 
Government of the Navy which correct other inadequacies of military and naval 
justice, hu t  which failed to check command control, effect only sccondnry reforms 
which hecome mraningless i n  the ahsence of th,? rooting ou t  of the major sources of 
abuse and injustice. 

"The system of military justicc laid down in the  Manual for Courts Martial [lot 
infreqnently broke down because of the  denial to the courts of independence of 

LAWYERS' ASSOCr.4T1ON 

As to this, the Vanderhilt committee said: 



actioa in many instances by the commanding officers who appointed the courts a n d  
reviewed their judgments; and who conceived i t  the  duty  of command to  interfere 
for disciplinary purposes. Indeed, the general a t t i tude is expressed by the maxim 
t h a t  discipline is a function of command. Undoubtedly, there was in many 
instances an  honest conviction tha t  since the appointing authority was responsible 
for the welfare and lives of his men, he also had the power to punish them, and  
consequently the courts appointed by him should carry out  his will. We think 
tha t  this a t t i tude is completely wrong and  subversive of morale, and  t h a t  i t  is 
necessary to  take steps to  guard against the  break-down of the  system at this point 
by making such action contrary to the Articles of War or regulations a n d  by  
protecting the courts from the influence of the officers who authorize and  conduct 
the prosecution.” 

Implementing this finding, the Vanderbilt committee recommended (a)  the 
appointment of courts by the Judge Advocate General’s Department, instead of 
by command; ( h )  the assignment of defense counsel b y  the Judge Advocate 
General’s Department, and t h s  requirement that defense counsel be a trained 
lawyer; and  (c) tha t  the initial review of decision3, except foFpurposes of clemency, 
be in the hands of the Judge Advocate General’s Department, instead of in the 
commanding officer who initiated the proceedings a n d  convened the  court. 
Corollary proposals provided tha t  the officers in the Judge Advocate General’s 
Department shonld be qualified lawyers insulated from the indirect influence of 
command by having their promotions, assignments, leaves, and  fitness reports 
emanating from the Judge Advocate General’s Department rather than  from 
command. 

I t  was felt, tha t  once command had filed i ts  accusations and placed a man on 
trial, the judicial machinery should be in the hands of a n  independent judicial 
system ni thin the service lyhich, not subject t o  pressures and  influence from 
command, would insure the accused the same fair trial by competent personnel 
tha t  he ivould receive in our criminal courts if he were a civilian. In this recom- 
mendation and bclief our association concurred, as well as the hmerican Bar 
Association, the Association of the Bar of the City of Xew York, the War Veterans 
Bar .Association, and many other veterans and bar groups. 

On Frbruary 20, 1917, the War Department completely rejected these recom- 
me~idatioris. The position of the Army with respect to  them was summarized 
by Secretary of the .irmy Kenneth Royal1 in the T7irginin Law Retiiew for hlay 
19t7,  n.hrre hc said: 

The \Var Department feels that the committee received a rather exaggerated 
impression of the prevalcnce or seriousness of pressure exerted on courts martial. 
Howcver. th r r r  11-crc douhtless instances where appointing authorities entirely 
misconccivcd thcir duties and  functions and overstepped the bounds of propriety.” 

Estendrd hearings on the bills relating to the .Army court-martial system were 
held by the House Committee on Armed Services, but  no House hearings have 
been held on the S a v y  bills. S o  hcaringe at all have been held by the Senatc 
committec. Thr  House committee reported out H. R .  2575! introduced by 
Reprrsentativc Elston, of Ohio. a t  the rcqiiest of the Armv, and  this bill in 
anirnded form was paasrd by thc IIousc. In  the closing days of the second 
scssioii of tlic Eightieth Congress, the entirr Elston bill was introduced by  Senator 
liein, of AIisaoriri, as a rider to the Selective Service ;4ct, of 1918, and, without the 
bencfit of any  Senate hrarings. TYRS acceptcd by tlir Senate, and  signed by the 
Prrsidcnt as  Piihlic I,aw 759 of the Eightieth Congress. I t  becomes effective on 
Fehruarp 1 ,  1919. 

T h r  paeiagc CJf  thc I<:lston bill was hailed on the floor of Congress and in the 
press as tlic accomplishment of thc reforms i n  inilit,ary jristice which had been 
solight by our association. aniong ot Iirrs. .I Iabcl of “court martial reform” 
was placed upon the hill which ivas scarcely indicative of its contents. Such 
labrliiig \vas highly dangerous in that  i t  gave the pnblic and the prwn tlie im- 

ion tliat substaiitial reforms had been acconiplishcd. and thus reduced the 
hility of further coiigrw-ional action to cffcct, tlie rral rcforms n.hich arc still 
ng. .\ccordiiigly, it is irnportant to make clcar j w t  what thr  I.:larou bill 

acconipIi.;hcd. 
Fir-t of a l l ,  i t  inlist hr n o t r d  that cv(1n such reforms a?  are effectcd by  the 

14:lhtot~ l ) i l i  11:tvtx I I O  nlil)iic.ntioii t o  I I N ~  S n \ - y .  thr SI:irilicb ( ‘ o r p ,  tlic (’o:sqt Guard, 
aiid, proht ) l ) . ,  t h ( 5  .\ir I’orrc. J i i q t  :is tlic cli:ingrs iti inilitary jimticc ivliich were 
adopted in 1921 ivcw restricted i i i  tiirir application to thr Army,  so thr. Elston 
bill is piccenieal legislation. 

Thcx most important phase of the Elston bi l l  to our mind is such change as i t  
has ctfcctcd in tho relatioii of comniand to tlie courts-martial s y s t e m . .  Such 



change is reflected by section 246 of the bill, amending section 8 of the Xational 
Defense Act (10 U. S. C. 61) to provide for a Judge Advocate General’s Corps. 
This provides for a separate corps, headed by a major general and three brigadier 
generals, which shall have a strength of not less than 1% percent of tlie aut,horized 
active commissioned-officer strength of the Army, together with such warrant 
officers and enlisted personnel as may be assigned by the  Secretary of the A m y .  
This corps is given its own promotion list, similar to tha t  of the Medical Corps 
and  Chaplains Corps, independent of the line. This was vigorously opposed 
before Congress by the Army on the ground that thereby too great a preference 
was given to  officers performing legal duties over line officers. I t  may be signifi- 
cant tha t  the Army has not yet moved to  put into operation this or other provi- 
sions of the Elston bill. 

The  establishment of such a corp.s, with its own promotion list, has bcrn widely 
hailed as having established “an iiidepentient Jiidge Advocate General’s Depart- 
ment ,”  but thi? is far from the fact. As was said in an editorial appearing in tho 
Aupii,qt 1948 issue of  the  ;\riierican Bar Association tJoiirnal: 

“The rien- ,statlit(> acconipl i .~l i (~~ sotiic d(,sira\)l(, i i i i ~ ~ r o v ~ ~ i i i ~ ~ i i t ~  i n  inilitnry jiist iec, 
supplementing those which thc Swretary had puwrr to introduce hy 
along lines reeomnierided by the  Yandcrhilt committee rioniinatrd 
tion and appointed by the LVar Ilcpartinent. Tlic 1~:lston bill  c 
Advocate General’s Department ivhich is indcpeiidrnt iii the ,wnw that it has 
authority to  handle its own administrative matters. b r i t ,  as has t m n  pointed orit, 
several timt>s i n  these columns 133 A.  13. :\. , J ,  40, 45, Jaiiiiary 1947; 33 .4. B. i\. .J. 
319, .ipril 1947; 33 A.  13. A .  ,1. 898. Si,ptenit)cr 1917). conimand rrniains com- 
pletely in control of the  operation of the  Army’s coiirts-martial sy.ctem.” 

Vnder the 1’:lston tiill t hc poiwr t o  appoint roiirts rcniains i n  conimand. T:iidt:r 
the  EIstoii hill tlie powrr to  revirw, i i i  all its a,*prcts, the  decisioiis of coiirts- 
martial remains iri  the commanding officer ivho c:oiiveiied tht: court. Under the 
&:Iston bill pro.-eciitors and deferisr roriiiscnl arc’ rc~qi i i r rd  to tw Inemhcrs of , th  
Judge Advocate General’s I)epartmt,iit o r  otlirrn.isc3 qiialifirti Inkyvc’ri; only ‘if  
availah1c”-a qiialifieation which rcaiiit ieally Iravrs t h c :  iitrintion i i i  stat i rs  qiio. 
Lye believe that i i i  all iiistanees aiid i n  all t 11,: icrvicc~n. the I)roscBciitor aiitl tlc:f(~rise 
counsel should he mcrri1)ers of t he Jitdgc .Ativocatc: Grnc~ral’s L)cpartrriciit o r  
otherwise qualified lawyers. Po far us t hc tmsic fiintlaniental mat ters a t  which 
the  movemriit for court-martid reform has 1)rcn aimed, little is accomplislicd tiy 
the  F:lston bill. 

We have reviewed the  history aiid 1)ackgroiiiid of thwo provisions t o  cloar away 
the  confusion that has t)erii created as a rc>.iilt of thc: cxiiactmcnt of thc 1,;lston hill. 
We come now to  our  rt~coriiiriendat ioiis ivitli rwpcct to  the positioii of commaiid in 
the court-martial ,system. 

We do not question tha t  di~eipliiie is a proper concern of command, jiist as the 
commis.qioris of crime in the civilian rorrimunity is a concorn of thc  cxceiitive 
authority, reprrserited hy the district attorncay and the govcarnor. LVc 1)elicvc 
tha t  where a commanding officer has rcason t o  t)clicvc t!iat an individiial has com- 
mitted an offense, he must, have thr  authority to  file charg 
vidual and to  order him tried hy a eoiirt of coinjwtciit j r i  
responsible for t h o  prosecutiori of the  off(~ii,w, such rc.-ponsihility inchidirig tlesig- 
nation o f  a qualified proseciitor. Wc believe that  it shoiiltl contiiiiie t o  be the 
prerogative of commaiid to rvaluatc thc: sc~riorisiicrs of tho crirric-, and d(~tc:rrriirre 
w~hether the eaSc stiail go h(,fore a gcnc.ra1 coiirt-mart ial, or a court with Iwser 
powers of puriishmeiit. L\.o furthcr hclicvc tha t ,  jiist a$ t he civilian c:srciit ive, 
the  commariding officcr should havr the power of e1t:mrricy. 

But once the jiidicial proceedings havc: b w r i  plnceti i n  motion, bve agrcc: wit 11 thc 
opinion expressed by IIarriilton i i i  S o .  78 of The licdcraliht that, “Therc~ is no liher- 
t y ,  if the  power of jiitlging be riot, separated from thc IegiGlativc: anti cxcciitive 
powers.” 

We feel tha t ,  once the  ease has hecn referred by command for trial, the powers 
and control of command must end, save for the right to exercise clcmency. 
Accordingly, we recomrriend tha t  (1) the pownr of appointing tlie court and the 
defense counsel must rt,st with tho Judgc: Advocate Cieiieral’s Departinent,; (2) 
t ha t  the  personnel serving in such capacity must he free from the aiit,liority of 
command directly, or indirectly in matters of appointment, fitness reports, pro- 
motions, leaves, etc.; and (3) tha t  judicial review of court-martial proceedings 
shall be in higher echelons of the Judge Advocate General’s Dcpartment. 

A practical J)i-Ohkm of major proportions arises with respect t o  these recom- 
mendations. By law a Judge Advocate Genrral’s Department exists i r i  the 
Regular Army, and the Judge Advocate General, as well as the other officers in 



the  Departmcnt, are  professional lawyers. Such is not the case in the naval 
services or in the Air Force. 

While there is a ,Judge Advocate General of the Navy, neither he not other 
officers performing legal duties are required to  be lawyers. Traditionally, officers 
assigned to  legal dut iw in the naval services are line officers whose tour  of d u t y  
in  t l ie  Judgc Advocate General's officc generally comes between other assignments. 

If therc is to  be a real systcm of military or naval justice, it) must be administered 
within cach of the services by a corps of legal specialists from whom each Judge 
Advocate General shall be rcqiiircd to be appointed, and which will provide the  
law incnibcrs of the courts, the  prosecutors, and the defense counsel, all of whom 
ought t o  be trained Iawyxs. Such a corps is already established by law in the  
Army,  but it has nevcr csisted in the S a v y  and the Air Force, since i ts  division 
from thr  Army, has followed Navy practice in this regard. 

Establishment of such a specialist corps in the Xavy and in thc Air Force is 
not such a drparture from precedent as might be imagiued. While the legal 

of tliosc services are today administered by officers who, notwithstanding 
t iiipiished rrcords and high professional competence as line officers and  
arc gonerally not trained and experienced in the technical duties assigned 

hr r  specialist functions are perforincd only by  specialists. The  Bureau 
of JIcdicinr and Surgery of thc Navy and the  Ofice of the -4ir Surgeon General 
arc nianncd and headed by physicians and surgeons. who mag not be so appointed 
witlioril a civilinn liccnsc. and whose life work lies in mcdicine. The Dental Corps 
of tlic wrviccs nrc: composc:d of dentists, and t h r  Chaplains Corps are headed a n d  
niitnncd t)y ordained ministers. Thcrc arc doct ors, dcntists, and chaplains who 
arc niajor t . r ' i i c n I s ,  roar adrriirals. aiid are accepted as an  integral par t  of the  
service, withoi i t  ever having commanded a rcgimrnt or a naval vrssel. In  addi- 

Ilic rrsrilt of the specialization which coIrics from modern warfare, in all 
1 h e w  :ire sr)ccialist s siich as communicators who are trained throughout 
r w r s  for  a pariiciilar specialty. Only i n  the  specialtics of la!{- and of 

iiitrlli:(~~irc~ Iins ilic.rc9 sonic hcsitancv i n  providing for a specialist corps. 
' Y 1 1 ( 1 ~ ~ -  t \ \ o  i ( < r i : i l t i ( -  liwii h r w l y  coiisitlcrod 3s 1)nrt-iiincl jotls to n-hich 

t hr,ir I:tcli of 1)rofwsioiial iraining a. lawyers or i i i t p l -  
igric:ti for a brief tour of du ty ,  to return to sea or to  

The' N a v y  Iins i i (w>r  swn f i t  to  cstal,lish a legal corps although in reccnt years 
it hns txlwn teiitativr strps i n  this dircction. 1)riring wartime i t  had a group of 
Rcsrrvc of t iccv classified as legal specialists. Commendably, since tlie end of 
\Vorld \Tar I1 it, has sent a sclrried group of Ikgriiar naval officers t o  first-line 

iication, and has madr such officers the nucleus of its post- 

lion t o  create ~ u e l i  a Icgal corps sterris from a desire, with 
, to  haw its Irgal officrrs deeply inihiied \\-ith its traditions 

atitl i i t ~ c l s .  ilic. ohstaclct is iiot. i iriiioiiriiablr. \\.(I would ciidorse a prograin 
\vltich \ v ~ i i i l d  iiisrircx that I h ( -  S a v  la\vyt'rr havr diity with flwt iinits, allti be as 
c.c,ptiizatii of nt ic l  s p i p a t  h t i c  \vi tlic prul)irins aiid rrqiiireincnts of the scrvicc 
as its g:c~iic~r;tl-diit y officvrs. Such Iias, i i i  fact, 1)wn the  history of iiicdical officers, 
cliaplaiiis, :~ i id ot h r r  s1)c' . l\.v caii wc no reason \Thy such a program ~voulti  
i i o t  1 ~ 1 %  pracat irahlc \vi111 litit j v r  arc firnily colivinccd 
of I l i v  iic>cwiit y i i i  all R(  of liaviiig billets coiiceriic,d with logal t i i i t  ics filled 
by lrni t ic~t l  aiid ronipc~tciii prrsonnt~l.  If tlicsrc is to  tw atiy iiiiiformity i i i  t h r  

t ('nis o f  tlic vnrioiis sr9rvicc.n. t hc profwsioiial la\vyc)ra of t hc 
Ianrrd by  profwaiotlal opposite nurnt)ers ill 111,- S a v y  atrd 111 

t l i o  .\ir I.'orcc,. .\c~corditigIy, \\-(% rccotnniciid that aniendnicnts i o  the, law 1)cb 
ntioliic~tl providiiiK for a i n11y iiidcpcndrnt l(sgal corps within cacli of  the scrvircts. 
t h ( ~  cshic.fs of S I I C . ~  corps slioiild l iv  appoiiitcd froni t l i c  corps, ailti irot. as at prtlsciit, 
froiii gc~ric~ral-tlut y (iIfiwr+. Thr aa,*iyiiiiicTiita, Icaz\.cs, promotioils, aiid f i t  11~1;s 
rrpiirt P o f  ofIicrrs i i i  sucsli ccirl)s rlioiild oniaiiatc, frorii their sripcriors ~ v i t h i n  t t i c ,  
w r p s ,  aiid i l i ~  d(~ciainiis c i f  t 11(, coiir!- on wliicli i hcy sit xhorild bc. rcvic\vcd by 
liighc'r c~cl ic~ lo i ir  wit l i in  tlic corps mid not by  coniiriand. To oiir riiiiid, sllcli 
provisioii is tlic, I)aiic IICCTI of niiliiary aiid iiaval j u s t  ice. Oiicc it is acconiplislicd, 
otlic-r rvforins b(~coiiic i i i ( ~ n ~  rvf i i icn i (~ni~ ,  

Tlic 1:lstoii h i l l  largcly rwtricts its application t o  gcxiicral courts martial. atid 
i i o t  spc~rial courts,  whieli arc the Army equivalent to  suniinary courts inart ial i i i  
t l i c y  S l tvy .  It is our  csperieiice that  tlic grrater part of thv abuses which have 
ocrurred i r i  n i i l i t  ary and iiaval j us t  icct have occurred in  S a v g  summary and hrniy 
spccial couris, rathcr than in  gencral courts iriartiai. This is so because the coni- 
manding officer who has convcned the summary or spccial court does so not 

. .  
i o  lrgal ,spvrialists. 
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because he has any doubt as to  the guilt of the accrised, bu t  because he feels t ha t  
he cannot, impose a sufficiently severe punishment at mast or company punish- 
ment. Frequently, this is conveyed to  the court which the coinmanding officer 
appoints from his own command and whose decision he reviews. Too often the 
court is told that it is expected to find a verdict of guilty, and to impose a particular 
sentence, regardless of the oath that i t  takes “to well and truly try,  w i th~ i i t  preju- 
dice or partiality, the ease now depending, ~ccordii ig to the evidence which shall 
be adduced, the laws for the govcnnient  of the Navy, and your own conscience.” 
The result is tha t ,  although the court is by statute required to enter upon its 
duties with an open mind as to  the guilt of the accused, its judgment is forcclosed 
in advance, and there is lit,tle question as to the ultimate result. This is much 
less likely to  happen in a general court-martial, which i.Q riot ordinarily convened 
by tlie commanding officer who has instituted the proeeediiigs a,nd is not subject 
t o  his control. General courts martial are nornially under  tlie coiitrol of a general 
or flag officer senior to the commanding officer who has initiated the proceedings, 
and the officers a t  his headquarters who participate in the proceeding are unlikely 
to  be affected by the views of tlie subordinate commander n.110 has recommended 
the  court. 

We are strongly of the opinion that all that  we have said before as to the  neces- 
sity of independent, competent laivyers serving as law members, prosecutors, and 
defense counsel on general courts martial is equally as applicable to Kavy summary 
and Army special courts martial. Those who oppose this find i t  particularly 
impracticable in the S a v y ,  wheie commanding officers of smaller units arid ships 
have the power to convene siimmarv courts martial. .4ctually, howcvei, a large 
percentage of such courts are convened on larger vessels such as hattleshifs, 
cruisers, and aircraft carriers (all of which have several thotisand pcxrsonnel aboard) 
and on bases where there are inairy thousand.% of men. In such ships and on siich 
bases there should be no difficulty about providing adcqnate legal spccialists, 
just as other specialist officer.: are provided in the allowance liit. 

At first blush, it sounds convincing tha t  smaller vessels ~ u c h  as landing craft, 
minesweepers, destroyers, and other vcssels which may have no more t,han half 
a dozen officers aboard cannot provide arid cannot justify such legal specialists. 
If such smaller craft normally travelled alonr, that  might well be so. Normally, 
however, they travel and function in squadrons and divisions, rach of which has a 
flagship aboard mhich is a squadron commander with a staff duplicating the staff 
of a fleet commander in miniature. There is no reason why legal specialists cannot 
be attached to such staffs as are other specialists, and he availahle for ditties in all 
units of the  squadron. We believe that any reform of military and naval jiistice 
will be incomplete if it is not apglicahlc to  the inferior courts, as well as t o  the 
general courts, to the fullest extent practicable. 

In the development of a uniform code for all the srrvice., we rc~cornmri~d that a 
uniform terminology he adopted. Only eonhision results from the fact that  an 
Army special court is known to the Navy as a summary court-martial: that  an  
Army trail judge advocate may find as his opposit,e number a rrcordrr. Adoption 
of a common terminology will do milch toward the  dt~velopmc~nt of a uniform 
approach. Similarly, \ve recommend that uniform definition.- of offenses, arid a 
uniform system of punishments be adopted which will he applicable to all the 
services. 

The Elston bill, i n  section 210, has made it possible t o  discipline an officer who 
has committed an offense tiy tryiiig him a t  a special court martial, as well as a t  a 
general court martial. This is not as yet true in the S a v y  where the only piinish- 
ment tha t  can be meted out t o  an officer is trir.1 by a general court-martial or a 
private reprimand from his commanding officrr. The effect of this is that n-here 
a n  officer commits a minor offense, he in effect goei; unpunished, although an  
enlisted man committing the same offense is siibjected to piinishinent. Siniilarly, 
i n  the Kavy as an administrative measure eoiirts martial are cautioned against 
confining a r e t ty  opcer,  although a seaman committ.ing an identical offeiise may 
and frequently does receive punishment of confinemcrit. LVe believe that, thcsc 
practices negative our basic concept of “eqiial justicc? under law”, arid we rceom- 
mend that the law be amelided so as l o  equalize. piinishmont,~ for all scrvice per- 
sonnel. 

The Elston bill has set u p a  comprehensive and tortuous system of review inso- 
far as Army courts martial are concerned. That system is defective in tha t  i t  
preserves the right of review as to all phases of the case in the commanding officer 
who convened the court. This is conipletely a t  odds with American concepts of 
justice. 

Such a provision would improve morale and discipline. 
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We recommend that  a uniform system of review be established wit,hin all of 
the  services, under which the commanding officer shall retain the  right t o  review 
the  case only for the  purposes of exercising clemency. This, of course, parallels 
our civilian procedures under which the right of clemency is exercised by the 
President in Federal offenses, and by the governor in State  offenses. The  initial 
review of the  case as to  legality and as t o  all aspects other than  clemency should 
vest in the  theater area or fleet representative of the  Judge Advocate General. 
Thereafter, further review should be had by a board of review established in t h e  
office of the  Judge Advocate General a n d  appointed by him, as provided in t h e  
Elston bill. 

Under present practice, in none of t,he services do t,he accused or his counsel 
participate as a matter of right in review of courts-martial decisions. They 
rarely file briefs, and  rarely do they have an  opport,unity to  argue their case on 
review. They have no knowledge of the questions tha t  are being raised and 
discussed by the  reviewing officers, and have no opportunity of presenting their 
point of view. 

U7e recommend that  the  record of proceedings in any  court martial shall in- 
clude, when forwarded for review, a summary of all objections prepared by defense 
counsel, and tha t  defense counsel be permitted to  submit briefs or other argument 
t o  the reviewing authority. If the accused desires. at his own expense, t o  present 
oral argument through civilian counsel t o  the  reviewing authority, he should be 
permitted to  do so. 

The goal of a uniforni code uniformly applied arid interpreted in all of the  
services is obviously difficult of achievenient without some top level coordinating 
agency. Ideally. when real unification of the military services is finally accom- 
plished. there should be a single Judpe Advocate Geiierai performing all legal 
duties for the Army, S a v y ,  Air Force, Marine Corps, and Coast Guard. Unifi- 
catioii as provided in the Sational 1)efense Act falls far short of the unification 
under  \v!iiq!i qLicti  itfca! can  he realizc~l. We milst gear our recommendations 
accordingly t o  the existing situaiioii. a id  to the advances t h a t  are realistically 
possible. 

Accordingly, we recominend that  tlicrc be established a I)oard of review in t h e  
office of thc Sccretary of Dcfcnre, which shall have final power of reviriv in all 
court-niartinl eases iii  ai1 t h r  services, and which will t i e  charged with the dcvclop- 
ment, of uniforin practices and procediires. niiich as the Supreme Court of the  
United States controls the d The Secre- 
tary of Defcusc ihould have the furthrr diity of c!osc!y sripcrvi-ing the operations 
of the various Judge Advocate Geiicral Ijcparirncr , and should have t,he power 
of rccornr~~endin,g !egislatioil t o  the C o n ~ r r s -  and of i iiii:r dirrctives to thc services 
in rnattcrs pert,aiiiiiig t o  niilitaiv aud iiaval jristirr He should have the  specific 
respon4t)i'ity of advaiicing unific~ation of t l i ~  legal fiiiictions of the armed services. 

I a r g e  numbers of 
11 i n  the years ahead w r v c  i i i  a pc~acetinie Army, Navy and Air 
ion is tl:e proservatiori of our  .\mericnn dcmocrocy. Under 

such circiimstnnces it seems to  :iq tha t  there is n paraniount nhligation to  those 
young nieri, to  their ansioue families, and to the haiic principles of t h a t  American 
democracy to make ful! provision for the protection of those youpg men and to  
iiisure that  their rikht to fair trials before qualified and independent courts is not  
impaired. lye ha \c  every confidencc that  the adoption of the proposals made 
by us will strengtlicn t h e  morale and discipline of our armed services, in time of 
war as well as i r i  peacetime. 

Respectfully su bnii t t d .  

ioiis of tlic Fedvral courts of appcals. 

Today oiir couiitry has for the first tiiiie a pclacetime draf t .  

RICHARD H. WELS, Chairman, 
Lorrs  C. FIELAXD, 
JOHN M. MT.RTAOH, 
SIDNEY :I. WOLFF, 
INZER B. WYATT, 

The bill now beforo you rrprcscnts a long step forward in courtr 
martial reform. That  t.lw rcpresmtntivcs of t,hr three services 
have been able to agwc on a uniform code of procedure, on uniform 
terminology, and uniform substantive laws is n.n accomplishment 
which few thought could be brought' about. 

No one should underestimate t'lw difficulties of tha.t task, and the 
patient effort required to bring it about. It invites the hope that  
some day the ultimate objective of a single Judge Advocate General's 
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Office, servicing all of the armed forces out  of the office of the Secre- 
tary of Defense, will be realized. 

We like many things about ‘this bill. Our criticisms are not di- 
rected so much at what i t  does, as a t  what i t  does not do. Frankly, 
we are going to play Oliver Twist and ask for “more.” 

When Professor Morgan invited our views as to what ought to be 
in the model courts-martial bill which was being drafted, n - ~  told him 
that  the basic reform without which there would be no such thing as 
real courts-martial reform, or in fact real courts martial, was the 
elimination of the domination and control of courts martial b y  com- 
mand. 

The phrase “command control” is vague and indefinite to those not 
close to the picture. Under 
the existing system the same commanding officer is empowered to 
accuse the defendant, to draft and direct the charges against him, to 
select) the prosecutor and defense counsel from officers under his com- 
mand, to choose the members of the court from his command, to 
review and alter the court’s decision, and to change any sentence 
imposed. 

Although the military and naval courts take oaths “to well and truly 
try, without prejudice or partiality, the case now depending, according 
to the evidence which shall be adduced, the laws for the government 
of the TC‘avy, and your own conscience” those courts h a ~ c  too often 
been told by the commanding officer who appointed them that when 
be ordered a court, it  meant that he had concluded the man was 
guilty, but  that  he could not impose a sufficient punishment himself. 

Too often the courts have been told that they were expected to 
bring in verdicts of guilty, and impose spccific seiitciiccs-and told 
that even before they had heard the testimony of the witnesses. 

And the control is exercised by wason 
of the fact that the participants in the courts-the judges, the prose- 
cutors, and the defense counsel-are subjtct to the full command of the 
officers who appointed them, and that their scrvioe careers are in his 
hands. 

If you will read the prtss rclcasc issued by Secretary Forrestal’s 
office when this bill was introtluccd, you will see thc statemcnt there 
that undcr this bill all of these powers which add up to command 
control arc rstained. The commanding officer still appoints the 
Officers under his conimund to swvc as judges and as  prosecutors. 

He still reviews their dccisions, and he has complete power to 
influence their derisions by the fact that  h e  controls their promo- 
tions, assignments, lenvcs, arid fitncss rcports. Thcrc is no quc1stion 
that this bill retains command control in all of its ugly nspcicts. 

W e  are not alonc in urging the elimination of comni:ind control 
and the creation of truly independent courts within thc  services. 
Every board antl committee appointed by the War and Xavy De- 
partments has made this same recommendation, including thr> famous 
committee headed by Chief Justice Arthur T. Vnndcrbilt, of Kew 
Jersey. 

Thc .Imcrican Bar .issociation l in s  mad(> i t  \7c~tc~~xns groups 
liavc rnatl(1 i t .  Tlio rc~coiii~nriitlntiori csomtm froni all of tliosc con- 
ccrricd with our  tl(~rnocmtic~ way of l i f e ,  v h o  f(’c>l tlitit it I S  no t  too 
muc.11 to ask that tlic citizcn army of a tl(>moc~ncy lw  givc~n that 
funtlamcntal fair p l a y  and ~ w i r z i n ~ ~ ~  of justiw 11 lii(’1i 0111’ ctountry is 
trying to give to tlic rest of tlic world. 

Let me explain what we mean by it. 

That  is command contral. 



It is ironic that those who are being subjectcd to a peacetime 
draft for tho first timc in American history themscllvcs are not given 
thc basic rights which our Govcrnment seeks to give the rest of thc 
world through their service. 

1 should like to  emphasize that we arc as much conccrnctl about t h r  
maintcmmce of discipline in tlic armed forces as arc those who scrk 
to rcltain command control. 

IVv I)clicve that  tlisc~iplino is depcndcnt in a large dcgrcc upon tlir 
moralc of thr  mcii wlio malcr up the services, and IW do not brlievc 
tha t  there can I)c good moralc whrn mcii fer1 that tht. srrvice courts 
n-liicli arc set up  to do thrm jiisticcl arc’ not real and fair coiirts as 
v-r tliinli of them hrw in Zmcrica. 

Tlicrc is littlc tliffcrcnce Iwtn ccii an  irmy court  n-liicli l u x  hrcn 
influt~ncrtl by its rommanding officer antl th(> Budapcst tribunal 
wl 1 i ( 2  11 r v c c r i  t 1 y vonv i c t otl Card nia 1 ;\I intlsz c’n t y . 

IVc fccl t h a t  the> mmmaritling offircr must and should bt. ablc 
t o  placr a man on trial and control antl dircct the prosccution. But  
tlir jiirlirial macliinriy itsrlf must hc in thr  hands of an intlcprndcnt 
j u t l i c ~ i n l  y , t o n i  witliin thtl srrviccs which, not subjcrt to prcssurc and 
influt~ncr from comi~iaiid, wl l  insure tlic accused thc same fair trial 
by cwmpc~tcnt pwsoiinol t l i n t  lic woiild rcccivc in our criminal courts 
\ w r o  ho n civilian. 

This can 1)c acwmiplislic~tl hy incliidiiig in this bill tlic rccom- 
mc~ntlatioiis of tlic \7antl(~i~bilt Committee‘ for thc creation of indcpen- 
tl(1nt cTiitlgc1 itlvocvitc~ Gciicral’s Departments witliin the services 
wliicali  will opcli-atc thv courts of the srrviccs. 

I t  is Int(>twtii ig t o  riotti that  Grrat  Britain, from \vhicbh our own 
sptv1iis of Iriilittu-y zind naval justicscl tlci*il--c, lias itwlf c4’cctcd this 
reform, :inti t l i n t  i n  I<nglnrid today tlir tJutlgc .Idvocntc Gcncral is 
no\\- appointctl hy t l i c  1,ortl (Ihanrrlor. n-lio is England’s chicf judge. 

It ought to 1)o notcd tliat this wform i n  Grmt  Hritnin \vas not tlic 
work of a Socialist govcimnwnt, hut WRS tlic rrcommcndation of thc 
I A ~ U  is Coniniittw, c*onipowtl of lcatling judges nntl generals. 

T f  tlic pon-or of appointing tlic cwurt and defcnsc~ counscl is to rest 
i t l i  t h e  ,hidgv itlvoc~atr Griwral’s Drpnrtmcnnt. as w t ~  propose, and 

if  t l i c  j u t l i c - i n 1  rr\-icw of courts martial IS to hr in the 1iighc.r ccliclons 
of tlici Jutlgci 2tlvocantc G r n o r d ’ s  Dt~partmcnt. this prewpposcs that 
tliclw \\ 111 I)(> in c > n c t l i  Drpartmcnt an indcpcntlcnt Judge Zdrocatc 
Gcnc~td’s c ~ ) i y x  frvc of tlic control of c~ommantl in mattrrs of promo- 
tion, nssignincmt. Icavcs. fitness reports, et(*. 

Sucali 11 pt.of(Jssioria1 coi’ps alrcady mists in tlic .2rmy. I t  nrvcr 
has existot1 in  t l ic  Knvy,  wlicrc~ linc olficci~s have  1 ) c c ~ ~  nssignctl lcgal 
tlutic.9. Th(1 . i i r  Forcc~ lias sponsored a bill alrrady intioducccl whicli 
woiild rsompt it from tho ncwssity of having such a corps. 

Estshlislimc~nt of such corps is not tlic tlcpartiwc from prccctlcnt 
that  w(’ arc lrd to t)elivvc. I t  woiild h e  110 different tlian thc ;\ledical 
Corps, tlic Dental C O I ~ S ,  thr  Chaplain Corps, and tlic Engineers 
Corps which havc cxistrd for many years and without criticism. 

Wc bclicvc that matters affcrting tlic lives antl libcrtirs of millions 
of mrii arr  sufficicritly important to require tlic serviccs of specialist 
olfiwrs. Failure to c-rratc siicbh corps in thc Navy and Air Forcc will 
itself frustratr thc purposc’s of tlic bill bcfore you, since this uniform 
cotlc canriot rcccive uniform application when it is administered by 
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trained specialists in the Army, and by nonspecialist officers in the 
Navy and the Air Force. 

I should now like to address myself to specific provisions of the bill 
before you. 

One of the admirable provisions of the bill is article 67, which creates 
a Judicial Council whose members shall be appointed by the President 
from civilian life and who shall receive the same salary as judges of 
the United States Court of Appeals. 

Such Judicial Council is to be the final reviewing authority of courts 
martia1 The provision for such a Judicial Council is a forward- 
looking step, and will do much to remove the confusion that now 
surrounds reviews. 

However, the language of the section is in itself confusing. It does 
not specify how many members of the Council there shall be. Jt does 
not indicate whether they shall be appointed by the President alone, 
or by and with the advice and consent of the Senate. I t  does riot say 
whettier . -  they shall serve for life. for a tenure of years, or at the pleasure 
of the Yresident. 

R e  believe that if the members of the Judicial Council are to have 
the pay and status of the judges of the court of appeals, they should be 
appointed in the same manner and under the same conditions as such 
judges. 
W? recommend that n. specific niimbcr of members of the Judicial 

Council shnll bc pro~~i(1cd for, and that they shall be appointed with 
Senate (*onfirmation for life and good behavior. 

Also with reference to the review provisions of the bill, article 66 
(e) provides that within 10 days after any decision by a board of 
review, the Judge Advocate General may refer the case for reconsid- 
eration to the same or another board of review. 

\Ye believe that this provision destroys the independence and 
integrity of boards of review, and that i t  should be stricken. There is 
ample provison for review by the Judicial Council of the board of 
review’s decision. 

Article 2 (1 1)  of the bill has by its lan uage what I am sure must be 

of Guam, American Samoa, and the trust territory of the Pacific. 
At the prcsent time the civil populations of those Americnn Terri- 

tories are undrr the super~ision of the Kavp Dt.pnrtment. On +Tunc 
19, 1947, the T’rcsident sent u special messngc: to the Congres+-- 
Eightieth Congress, first session, Document No. 333-in which he 
advised the Congress that the State, War, Inr avy, and Interior Depart- 
ments had jointly iwommenc’ed the ennctmcpt of legislation to grunt 
citizenship, a bill of rights, and cnivil government to the people of Guam 
nnrl -1mericnn Samoa. In  that message the President rcqucsted the 
onactmcnt of such legislation. 

While such legislation has not pet h e m  cnacted, it i s  inconceivable 
that the same Departments which made that recommendation should 
now recommend contrary legislation v hich, instead of making the 
peoples of our Amcrican colonies the possessors of tlic basic civil rights, 
would subject thrm to trial by Armv and Navy courts martial. 

The language of nrticlc 2 (1 1) should be revised so as to  cxccpt from 
the persons suhject to the jurisdiction of courts martial the civil 
popiihttions of Guam, American Samoa, and the trust territory. 

an unintentional impact upon the civil li f erties of the civil populations 
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Article 55 of the bill prohibits the imposition of any cruel and un- 
usual punishments. R e  feel that  the spirit of this sectior, is violated 
by article 15 (a) (2) ( f )  which permits the commanding officer himself 
to impose upon an enlisted person in any of tlir armed services confine- 
ment on bread and water for 5 days. 

At the present time such  punishment caiinot be inflictrd by any civil 
wur t ,  or, indeed, by any court in the -4rmy or Air li'orcc. It may only 
hc imposed hv a naval officer. It is our (lollsidered judgment that the 
extension of brcad and water punishment to all tlie scrvices open tlie 
doors wide to fiitui)e Litclifieltls. 

Such punishment to our miiirls scems cruel and barbaric, and to fit 
in the same category as the floggings, brandiiigs, arid tattooings which 
are specifically proliibitcc! by article 5 5 .  Such punishments, when 
imposed by tlie .Japanese and the Germans in World Ta r .  I1 met with 
tlic highest condemnation of the Amerimn people. 

They \vi11 meet with tlir same condemnation when iriiposed by 
American officers on American men. We understand that the reten- 
tion oi such puiiislimrnt has bcen rccjuestctl by the Navy Department 
on the ground that merely confining a man a t  sea is no punishmenb, 
since it  operates ~nercly to free him from the performance of his 
duties. 

Other punisliments are availa ble, ho\\-cvcr. At the very least, this 
scction sliould be limited so that a man may be confiiied on bread and 
wntcr only uliile he is a t  sea. 

hrt ic~l(~ 28 provides that a reportcr at n court martial shall make a 
record of the piocectlings of the testimony hefore the court. Under 
present procedure, the reportrr does not make a revord of tlir opening 
and closing argiiments of c-ourisel. \Ye feel tlint surah arguments 
should be recoided, and thnt the bill hhould $0 provitlc. 

This is important since, in the review of courts martial, trial counsel 
are not normally affordrd an opportunity to present their views to the 
reviewing authority. Only by a reading of thrir arguments can their 
views and theories be made- known. 

You do not make the 
opening statements of counsel in a civil case a matter of record? 

But in civil cases, where the case 
goes up on appeal, counsel is present to present his case arid his theory 
to the court, wlierras in your courts martial the record comes to the 
reviewing authority without having briefs of counsel. 

This is intended to be the vehicle through which counsel presents 
his thcories as he would normally on personal experirnce and by brief 
in the civil court. 

Air, ELSTON. Briefs are provided for in this bill and counsel is 
afforded thc accused at  any time either in trial before the courts 
martial or on appeal. So the situation in that respect is the same as 
in civil courts. 

Mr, WELS. Yes; but counsel on an appeal may very well be assigned 
from thc Dcpartmcnt, maybe from within the Judge Advocate Gcn- 
eral's Office, and this is intrnded to  give him the benefit of the theory 
and tlic argument the trial counsc.1 had sirice he frequently may not 
be tlic same person. 

Article 37 prohibits commanding officers from attempting to in- 
flurnce courts martial. This provision flows from Article of War 88, 
as embodied in the Elston bill. The latitude which is directly given 

51r. ELSTOX. Can I interpose right there? 

A h .  KELS. KO, l l r .  Elston. 
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t o  comrnand t o  interfere in  t'hc businrss of courts mnrtial  even u i i c lo r  
t.his provision is dernonstrat8td by article 87 of the  new Army Cour t -  
hlartial AIanual, which provides that:  
h coiniiianding oficrr  may ,  i liroiieh hi4 staff judge advocair or otlicriviso, give 

general iiist ruct ion to  a court i i i a r t  ial ivliicli hr has ~ppo in tcd ,  prefcratily Iieforc 
any  caws havr  h c n  rc,fcrrrd to i t  for trial. Siich iiirtriictiori iriay rvlatc t o  the 
rules of evideiicr. hiirdcii of proof. aiitl I)rcisuniplioii of iniiocciicc~, and may  inclutlc 
iiiformatioii a. t o  t h  s t a t c  of tiivipliiic i i i  i h c  coriiiiiaritl. as to thc  preval(~ncc of 
offenses \vliicli ha\.(> inipnircd c.Aicieiicy aiid discipliiic., aiitl of command nicasurcs 
\vhieh have bwii taker t o  prcvciit oB(~riscs:. diicli iiistriictions inay also preseiit 
the  vicws of the  I~cpar tn ic~i i t  of t Iic .irniy as t o  what arc' rcxgardc:d as appropriate 
sentences for dcsignatcd cl . Thc, coniinaiitlrr may n o t ,  lion-cvcr, 
direct1.v or indirectly give i unlan-frilly iiiflueiicct it roiirt, 
as t o  its fu ture  action i i i  a 

It is our view t h a t  ' this :ti*ticle, nltliougli we support its purpose, is 
ineffective to  accomplish t h a t  piirpose. \Ye helicve t l in t  tlic i n h r i t n t  
pon-er? of coniriinntlirip ofbcers are siicli t l i t i t .  i f  t hey  tlrsire to  ninni- 
fest, tlieir displeasure a t  the  iiinnncr in n-liicli nieint)crs of n court  
appointed b>- tlicni have  1i:intllecl :I c n w ,  tlicy c:tn rentlily (io so tliroiigli 
the exercise of aclniinistrntive tliscrct ion ivit l ioi i t .  f i i~~~iis l i i i ty  tiny overt  
proof of a violation of article : i i  by t l i c n i .  'I'liis :ii,ticlc is inrffoctivt. 
in tlie case of a coninitinding oflicci. u.110 ( I rs i iw to  infliicnc-e or tlomi- 
nnte a court .  

Article 54 (c) slioultl specifically provitle t h a t .  in ii(l(lition i o  a col)y 
of the  record of the p i w w ( l i i i p ,  tlic : i r cuso t l  shn!l 1~ frirnislictl \\-it11 
copies of nl l  clociinient :ii 'y c>sliihits. 

Article 88 proritles t h t  tiny o f i i c s c i *  \\-lie ris:fs ( I i s i w p ~ c t  f i r 1  liingx:ig(> 
concerning the Piesitlen t T'iw 1'r.c.sitlent ~ r\Icitihcrs of Corigrrss a n d  
of tlie Cabine t .  Governor,  anti meinhers of Stutc  tinti tc i~r i tni*id lqis-  
lntures slid1 be subject to court-inart in nction. 

I n  view of the recent case of Cnptttin Diercloid"er on  t l i c  \\-est C'o:i*t, 
and  peneriil public reaction to  tlie j~uriisliinrnt a~\-nrclctl  tli:it of1icy.r. 
i t  is our vien- t ha t  crirefiil consi(1cixt ion slioriltl he givf>ri tliis swt ion .  
ant1 t h a t  it slioultL be s:ifcgutiidctl against  t l i r  politic2tl ni : i i tyxIo~i i  of 
service personnel. 

iirticles 1 1 %  antl 120 make tlra5tic revision in cci,tuin p i w r n t  p ixc-  
tices. L i t  the present tinie mili tary I)crsonnrl who arc (~1i : irprc l  \ \ . i t  11 
murder  anti rape commit ted  in the cont inrntal  lrnitctl S t a t e s  dur ing  
peacetime are ti*ie(l by civilian courts.  Tlic.;e now :irt iclcs i\-oiil(l 
inalte such offenses punishrtble by general court  martin!. 

Tlicir p i ~ o s c ( ~ u t  ion : iml  piinisli- 
ment  in peactltirtie slioriltl not tw t ti!xn ~in-:iy f i , o r n  t I i c  civilian a i i t  Iior- 
ities a n d  entriistrtl to t l i c  scrvicrs unti l  atlcqii:ito spcci;ilist corps liavo 
been estahlislietl in :ill of the srrviws ivliich can assriro t h a t  t licy ivi!l 

I should lilic to  conclude with a fcw rrrrttii*ks :tt)out speci:il roiii-ts 
m a r t i d ,  tlie three-rnnn courts I)rovitletl for in  nrt iclr 1 (i. l'licsr 
corrcjpontl to the presrnt  siirnmury courls rna r t id  in the Savy ,  tmtl 
special courts rnnrtinl in (.lie Army. 

I t  has  been my experience--ancl [ ,hat  of most other Resc iw offi- 
cers-that, the principal ahuses in courts i na r t id  occi i r rc t l  in siicti 
courts,  which w r c  invai-iahly appoint ctl b,v thc roiniJim(ling ofliircr 
of the  ship or unit  in whirli tlic offcnsc occrirrccl. Such ofliccrs, who 
had close connection u-itli t lie pclrsonulitics ant1 problcins involved, 
have a greater concern with tlic oiitoorric 01' t~ case t l i r t n  dow tlic 

Such ofi'ensrs arc scrioiis crirncs. 

ivc at l cq r I at e , co m pe t cn t' ( 1 is posi t io ri . 
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officer with general court martial authority, who is usually on a higher 
echelon. The bulk of the cases in which command exercised its in- 
fluence over the courts occurred in such cases. 

Such special court's have far-reaching powers. They are, for 
instance, aut'horized by article 19 of the present bill t o  award bad- 
conduct discharges. All of you are familiar with the fact that  a bad- 
coiitluct discharge can cripple a man's life, and do l i i~n  irreparable 
damage. 

This u-as pointed out by Congressman Doyle a few moments ago. 
Tot a grcvit' many of t'hc safeguards which t'his bill t.liron-s around 

gcncnl courts-mart'ial are not available in special courts. Thus, 
law ofliccrs arr  no t  required on special courts, and both tlw prosecutor 
n n t l  t l ( ~ f ( m o  c .o i i r iw1  iiiap hc p m o n s  without legal t,raining. 

1 ('it11 c3iivisngo sit uat,ioiis \vlicrc it is no t  practic.ablc t,o furnish such 
snf(1guartls in spccinl coiiits, but' J think that, in the grcat majority 
of c i i w s  tlicy can lw r n a t l ( > '  availnhlr. Cwtainly if they are not, t8he 
spv(*inl oourt, shoiiltl not  b(1 ablc to ai\-ard a batl-t~ontluct8 discharge. 

IVc rwoiniii(:nd that your coniriiittce rcvise the language of the 
hill so lis to  require tlic fiirnisliing of all safcguartls in special courts 
whc,rrvtlr practicablc, and to  rcquirck a certificat,c from the commanding 
oflicw sottiilg forth the reasons why it was not  practicable to furnish 
t'lwrn in such C ~ S C S  wliwc they were not. 

111 coiivliisiun, I shoultl liliti to stntc: that the bill before you, while 
not t h r  idviil iiivasiiro for wliich U-P have strivcn, is a largc improve- 
Iiivnt upon tlic csisting systolii. -hncntlnicnts of the character which 
have h n  s i i g p t  c ~ l  will rnake it n gootl bill, and will give to our 
cit izcn a l r i i ~ y ,  1 avy, ant1 Llir IJorcc, and thcir families, thc assurance 
t h a t  thcly twc>iving thci full hencfits of that Arncrican w-ay of life 
for wlii~li t hcly a rc  willingly risking their livcs. 

J I r .  I ~ I ~ O O K S .  Thank you very ~nuch ,  XIr. 1Y~'clls. 
l f r .  I ~ I ~ O O K S .  ,IIY~ thrrr  any qucstioiis to be aslicvl of the witness? 
Jlr. . is~srtsos.  I n-oiiltl like t o  ask I~icutennnt~ 1\7cls--platl to  see 

you ugnin-a qucst ion about' this bread-and-water provision. 
J f r .  \VEI,S. J7vs, sir. 
Air. iist)i,:~tsos. On page 4 you say: "Othrr punishments are 

nvailablo, h o w t ~ ~ i * , "  but you fail to spwify what t.hey are. 
AIr. \YI.;I,s. Tht. bill specifically provides other punishment's that  

niny h e  imposvtl hy t'hc commanding oficcrs a t  mast or a t  company 
punishliic~nt'. It p(~r1nits him t o  c011fino them w-it8hout bread arid 
wv:itc\r-just ortlinary irnprisonmc~nt. 

Air. ,INDI~;I~SOX.. You mean st'arve them? 
Air. ~ V I C L S .  KO, to confine hiin on full rnt'ions. I am just looking 

Mr. SXIAI~I.. :Irticlc 15 is tlic art'iclc t,o Jvhich you are referring. 
Slr. I I ~ ~ ~ : i t ~ ~ ~ .  T f  what you had in mind t'lirrc is in the bill, all 

I just want'cd to know what you had in mind by your state- 

l r r .  B ~ D ~ S O N .  I thought you said: "Xt tlw v ~ r y  lcast, this section 
slioiiltl hi lirnitcvl so that a Inmi  may lw confinrcl on hrcatl and water 
oiily wliilc 1 i c s  is a t  WR."  

A r t . .  1 Y ~ i . s .  Yw. 

for that  scictiori number. 

right'. 
ment- 

\That I lint1 in mind is proyitlcd for in tlic bill. 

I think that woultl bc a fair amcntlmmt, sir. 
\!lllhhli I I . *-)I1 ).I 



51r. ANDERSON. One other thing here. In  rcferring to article 88, 
which provides that any officer who uses disrespectful language, and 
so forth-do you think that onght to be reversed? 

hfr. WELS. No. 
Mr. ANDERSON. I mean, if the President uses disrespectful lan- 

guage? 
h1r. BROOKS. T17ell-- 
h1r. ANDERSON. We will take that off the record. 
hfr. BROOKS. Any furtlicr questions? 
We thank you very much-- 
M r .  RIVERS. It so happens that the President was right when he 

l l r .  WELS. I do not think he was talking about anybody in. tlie 

l l r .  BROOKS. W e  will not go into that at all. 
The next witncss is A h .  Arthur Farmer, chairman of tlic committcc 

hfr. Farmer. 

made that, statement. 

service. 

on military law of the War Veterans Bar ,issociation. 

STATEMENT BY ARTHUR E. FARMER, CHAIRMAN, COMMITTEE 
ON MILITARY LAW OF THE WAR VETERANS BAR ASSOCIA- 
TION 

Mr. F.IRMER. l I r .  Chairman arid m e m h w  of tlit committee, T am 
frankly not going to cover everything or ncarly evcrytliing I liavc in 
my  statement. 

(The prepared statemcnt follon-s:) 

P R E P A R E D  STATEMEST O F  ARTHVR E. F A R M E R ,  C H A I R M A N ,  COMMITTEE ON 
; \ f ILITARY LAW O F  T H E  WAR VETERhNS BAR .dsSoCIATION, F O R  l’RESENTATION 
TO S U R C O M M I T T E E  K O .  1, IIOUSE CoVVITTEE O N  ARMED SERVICES 

Consideratioil of H. It. 2488 compels the conclrision tha t  this uniform code of 
military justice is an outstanding work of codification, simplification and correction 
of the  .4rticles of \Tar and the articles for the Government of the Navy. bfany 
loopholes tha t  were left in the army coiirt-mzrt,ial system by the provisions of the 
Elston Act have been closed in the codc, and the establishment of a single system 
of courts-martial for all the service,? fills a long-felt want. The modification of 
the  duties of the present law rnernhrr of a general court-martial, so as to make him 
in effect the  judge and the other iricrnbers of the court the jury for the purpose of 
arriving a t  findings with respect to the charges and specifications, is greatly to be 
commended. 

The revised provisions for rc.view of records of trial set forth in part  IS of the 
uniform codc are especially salutary (with a single exception tha t  will be noted 
later in this statement,) i n  two respects: (a) they grpatly simplify the  provisions 
of A .  LV. 50’5; arid (1)) the creation of a judicial council consistirig of properly 
qilalificd laymen who will have the statrii; of jiidpes of the United States courts of 
appeal, is a tremendous advancerrierlt not only i n  the proper functioning of the 
court-martial system, hut  also toivartl t h e  gaining of military and public coiifidence 
in the workings of the services’ eollrts. 

I t  would be possible to commend the uniform code in many other respects and 
the grnatest credit is diie to its frarrwrs for t,hrir ~ o ~ l i  of codification. The 
dificrilty, however, is tha t  the basic reform which the coiii t-martial. system re- 
yriires and Ivi t  hout which no rcal rrforrn i* pnssiihlc-thc c.liminntion of  comin.tnd 
control from t tic courth -ih c o i i ~ ~ ~ i c i i ~ ~ i ~ ~ l y  r n i h h i i i a .  Uii(ler tlic riniforiii cod(, the 
cornmaridillg general will still appoint, the members of the court, the trial counsel 
and ttie defcnse coririsc:t from rnemhcrs of his command. and will rcview the 
findings and sentence. LVe will still have thc sariir old st,ory of a court and counsel, 
all of \vhoin arc dcpendcnt upon the appointing and rcvicwing authority for their 
efficiency ratings. their promotioris, thcir diities, a i d  their leaves. 
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The provisions of article 37 whiEh prohibit the censure of the court and counsel 
and  any  attempt to coerce the court’s actions, will be valueless in a situation where 
the commanding general desires t o  circumvent them. It is naive to suppose tha t  
i t  will be necessary for the commanding general to use such direct means of 
icfluencing the court t ha t  they could form the basis for prosecution under article 37. 
And no one who served in any  branch of the armed forces would underestimate 
the difficulty of obtaining a n  accuser of the commanding general, or a trial of t he  
charges if an  accuser could be found. The only method of making effective the 
prohibitions of article 37 is t o  remove from command the power to influence the 
court. 

It cannot be emphasized too strongly that  practically every committee which 
has studied the subject has made the removal of command control the sine qua 
non of effective court-martial control. The War Department Advisory Com- 
mittee on Military Justice made the checking of command control its primary 
recommendation. I t s  conclusion, after having heard the Secretary of War, the 
Army’s Chief of Staff, the Judge Advocate General of the Army, and scores of 
other high officials and ranking officers, after having taken testimony in regional 
public hearings in 10 of the largest cities in the Ciiited States, and after having 
digested the contents of hundreds of letters and answers to its mimeographed 
questionnaires, was as follows (report, pp. 6-7): 

“The  committee is convinced that  in many instances the commanding officer 
who selected the members of the courts made a deliberate attempt to influence 
their decisions. I t  is not suggested that  all commanders adopted this practice 
but its prevalence was not denied and indeed in some instances was freely ad- 
mitted. The close association between the commanding general, the staff judge 
advocate, and the officers of his division made it easy for the members of the court 
to  acquaint themselves with the views of the commanding oficer. Ordinarily 
in the last war a general court was appointed by the major general of a division 
from the officers in his command, arid in due course their judgmeiit was re- 
viewed by him. Not, infrequently the members of the court were given to under- 
stand that in case of a conviction they should impose the niaximuiii seiitence 
provided in the statute so that  the general, who had no power to increase a sen- 
tence, might fix it  to suit his own ideas. * * * 

“Indeed, the general att i tude is expressed by the maxim that  discipliiie is a 
function of command. Undoubtedly there was in many instances an honest, 
conviction that  since the appointing authority was responsible for the welfare 
and lives of his men, he also had the power to punish them and consequelltly 
the courts appointed by him should carry out his will. We think that this at,ti- 
tude is completely wrong and subversive of morale; a.nd that it, is necessary to 
take  definite steps to guard against the break-down of the sgst,em a t  this point 
by making such action contrary to the Articles of War or regulat,ions and by 
protecting the courts from the influence of the officers who authorize and conduct 
the prosecution.” 

111 a poll coiiducted by the Judge Advocrtt,e’s Associatiori, a Iiatiolial orgaliixa- 
tion comprising in its membership nearly 2,200 of some 2,700 lawyers xvho served 
as officers in the Judge Advocat,e General’s Department during War 11, 703 out 
of 774 mcml)ers, replyiiig to a qllestionnaire, advocated t,hc total separation of the 
appointing and reviewing authority from command, wit,ll th? power of the com- 
mandirig oficcr limited to appointing the trial judge advocate and to referril1g the 
charges for trial. The resolutions of the House of Delegates of the Arncrican 
Bar Association, condemning the provisions of the Articles of War which effec- 
tuate command control and which are carried forward into the ITniforin Cod!, 
are too familiar to the members of this committee to require quotatioil, nor IS 
the fact that  practically every other bar association and veterans’ orgaiiizatioil, 
as well as. the h’avy’s own Keeffe Hoard, has taken a strolig positioI1 against the 
perpctnation of such powers in the commanding officer, iiew to the nicinbers of 
this committee. 

It would seem proper, however, to refer to two cases in the Federal courts 
which were referred to  in an article written by Georgc A. Spiegclbcrg, Esq., 
chairman of the special committee on military justice of the Aknlericrt;i Bar Asso- 
ciation, in the January 1949 issue of that  association’s journal. rhe first is 
Shnpzro v. United Stales (69 F. Supp. 205), and the sccond is B e e t s  v.  I I u n t e i  (75 
F. Supp. 825). Wit,hout going into the facts which brought forth these acid 
comments made b y  Federal judges-and which certainly merited thc conimeuts- 
t he  following is taken from the court’s opinion in the Shapiro case: 

I t  was 
the verdict of a supposedly impartial judicial tribunal; but it was evidently 

“ A  more flagrant case of military despotism would be hard to imagine. 







650 

' .and unless a Ian- officer, qualified as set forth in article 26 (a) hereof, shall be 
appoiiitctl to the court and shall be present throughout the trial." 
1. Article 20:  This article should be amended by adding to  the first sentence 

tlic folloiviiig words: 
"nor shall hr tie brought to trial before a summary court martial in any event, 

unlp+ he  shall consent to  trial by such court." 
5 .  Article 32:  Subdivision (11) of this article eniimerates the matters of which 

the accused shall be advised i n  connection with the  investigation of the charges 
prrferwti. It should be amended to  include a provision that he must be advised 
of his right to be represented by counsel. To assume tha t  the accused will be 
awttrc of tliis right Tvithout being specifically informed of it,  would be most un- 
realistic and i f  the accused is to have the right to he represented bv counsel, it 
siioulti lie made realistic by the change indicated. This change may he accom- 

.ti by reivording the first iine of subdivision (1)) a i  Follons: 
li( '  accusrd shall he adviscd of thc charges agaiiist him and o'f his risht t o  

be rcpresenteti by counsel * * *" 
A. . irticlc 5 2 :  Sutidivision ( c i  of this article reqiiirr. an amendrrient to eliminate 

a ninteriaI source of confusion. This subdivision provides, among otticr things, 
as fOllO\s.F: 

".'\ tic i ' o t c  * * * on a question of the accused's sanity shall be a tieter- 
ii i i i iai  ion  n m i i i ' t  ilic accused. 

T!ii. swtioii ~ h o i i l ( l  be aiiicnderl b y  stating s lwci f ica l ly  that  tlic loss of a motion 
fo r  :I f i i i i i i i i l :  of 1101 giiiliy hued i i1)(111 tlie acciiie(l'+ lack of sanity, shall riot pre- 
ciiitic R fiiiding of tint r i i i l ty  iiccnri-c of tII( :  acciisrtl'b lack of saiiity, and tlmt an 

1 1  m a y  not lie coiivicted i v h c r c  his sani ty  i s  i t i  isjiiic, t7scept iipoii tlic con- 
r<> of two-thirds of tlic niei the court presctii a t  the time the vote 

. ;\rtieIc 66: The framers of orm corle have done an  especially fine 
pierr  !i f  u-orh \ \ i t11 respect to the  of revicw. Severtheless, a niost unde- 
sirat)!( pruvi>ioii i.: embodied in ion (e) of article (i6. 'rhi5 subdivision 
provides tlint within I O  days after nriy decisioii of a h a r d  of rcvieiv, the ,Judge 
. l c I ~ ~ ~ c a t c ~  (;enera1 iiiay refer tlie c a x  for rccor~sideration to the same or another 
1)onr:l of I c\ ic\v. 

Tlic. (lcri'ioii of a board of review ihoiild t)c final arid no more excuse esists for 
rcfcrriiig tht! same ra1e to another hoard of re\.iew than for bringing heforc the 
C'oiirt of -1lJpeals for the Pccotid i'ircitit a case nliich has already been decided 

of Ajipcalq for  th r  Firhi Circiiit. Uiidcr the provisions of ,*uhdivision 
iclo 67,  tlie ,Jiidicial Coiincil is required to revien. the record i n  all 
d by a h a r d  of review ivhich thr  Judge Advocate General orders 
the Judicial Council for rcv ien .  That  provision givcs t o  the Judge 

iI(1i oc; i te  ( . ; e t i<~ i~~I  the right to cause a revie\\. of a dccision of a tward of review 
i r i  I\ 1 i i i . h  tie does i i o t  coriciir. Having t h c  riglit t o  suljmit such a case to the Judi- 
cial ('oi:iicil, no wason esi'ts why he shoiild tic ablc t o  peddle tlic case arnong other 
tinard' of revicw i i n t i l  he ohtaiiis the. dccision 1rhic.h he desires. 

b.  .irticie 67:  S\il)divi4oii (c) of this artirli: pruvir1e.i that tho .Jritlicial Council 
s h n l l  i i r t  l.iI)(Jri a petition for revicw w i t l i i n  1 5  (lays of the recript thereof. It, seeins 
likcly 1 l in t  thi.q pcriotl inay tie in-iifficicnt,  i l l  rnaiiy iiistaiiccs, aiitl it is therefore 

1 ed i hat thr 1)criod shoiild lie ciilarged to 30 (lays. 
i,tirle fi!): 111 tlic iritereitn of claritjr, t h o  first part of the 
artic>lc should he reu.orded as follows: "If sr iy  part of t.he findiiigs or sen- 

li 'nr,c i:; foiiii(l iiicorrcct i r i  lair nr i t i  fact * * * "  
I t  i i  tlitiicriit t o  Lwlic:ve that in the case of a review by an officer in throffice of the 

Jiicl--i. .id\ ocatc. f:r:iicral, t hc  rcJvieivi-ig officer shall not have thc power to wcigh 
t h c  1'1 iclciicc: i n  likr: inaii i icr  as i h c  i)oard of review ant1 Jridicial Coiincil are now 
i : I x i [ ) o n  r ,rr i l  'I'lii- i l i o i i l t l  t)c iliac ar 1): tho  renorcling indicated. 

I O .  . I r t ic le  70: 111 ort l r r  TO ilia t)divisioti (c) ( 3 :  of this article conform to 
t l i r t  prcjpo-ed atiieilrlriieiit i o  S i l t J (  nn ( 3 )  of article 60, it shoiild l)e reworded 
ns f O l ~ ~ j \ ~ ~ :  " ~ v l i ~ r i  thc ,Judge .idvocate (:enera1 has transmitted a case to the 
.I iifIir;:i I ( 'oil n c i !  . "  

\ \ . h i l i  t h e  ~ i ~ i i f ~ ~ r n i  rode \vi11 iiot ac:coniI)lish the tlcnircd r 
x a l  <y-t(:tii of jiiitice i n  the coiirtq of the armctl v r v i c c s  iiriln. 
i- ( ; I i i r i i i ~ a t ~ ~ l  i r i  t r iiiclicatctl i r i  this stateirierit, i t  car 
f:ri i j)ha-izcd that 011s of  t,hc j)rcserit Article. of n 'ar and Articles for the 
( :ovcr: ; rncnt  of t h  nihodied i r i  ttic code are essential parts of such a system. 
I.:ach uf  them i n i  aintairied, siihjcct t o  the changes above set. forlh, i n  
addit i o i i  t o  the removal of command coritrol, if real reform is t o  be accomplished. 

kl'11 : IS  t C J  1'1V 5allity of thP 



YOU will find, beginning on the bottom of page 7 ,  a series of specific 
I do 

They arc available 

I would like to first state what my experience has been, so you can 
I served as an enlisted man 

I was returned to this country and went to Judge Advocate Gen- 
I was commissioned in the Judge Advocate General’s 

Mr. NORIWAD. At Ann Arbor? 
Air. FARMER. Yrs, and served for a year as an assistant judge 

adrocntc in various clamps throughout tlie South Since the time I 
was separated from the service thcrt. lias been no period in which 
I have not been a t  work on this particular qiicstion of court-martial 
reform. 

Now I would like to  say that my position is that this is a practical 
question. This is not a question merely of legality and of lawyers. 
Thc first thing an army has to do ,  I agrcc, or ti i i a ~ y ,  iq to win a war 
and c~vriytliing must bc bent to that end. 

So tlic question comos up: Are any rcfornis irhich arc being advo- 
vatcd hcw likely to intrrfcre with the  prosccutiori of tlic war or the 
maiiitcnancc~ of discipline? If tlicy arc, thcy hnvc~ to go. 

Now, this code as a cadi', ns far  as it gocls, is a pwfrctly splendid 
piecr of work. I t  docls safcguard thc rig!its of tlir nccusrd  insofar as 
lie hill liavo atlt~quntc counsel. It d o ~ s  safeguard his riplits insofar 
as 1ic has n r d ,  honest-to-goodncss law ofTiccr who performs the 
frincetions of jutlgc. And it lias 
many otlicr provisions which 1 am ccrtamly i n  aword with. 

It docls not ,  however, as the otlicr two gcntlcrncn u 110 preccdcd 
mc said, r(’movo tlic infliwncc of conimatirl owr  t l ic  caoiirts. 
Sow, i f  t l i c  infiuc~nce of command o v c ~  tlic cwurts is ncccssary for 

the mnintcrinncc of discipline ant1 tlic \vinning of w-nrs, t l icn let US 
have i t .  

But  I have yet to be given any facts which indicate that that is 
true. As a matter of fact, whm the T’andorbilt committee which was 
appointed by Srcretary of War Patterson had thc question before 
him their conclusion was from the testimony which they got of com- 
manding generals, the Secictary of War and various other officers in- 
cluding members of the Judge Advocate General’s Department, that  
the true administration of justice was an aid to the winning of wars 
becaiisr with a failure of honest justice you had a falling off in morale. 

There is always a question that I want to put to somebody who 
says, “We don’t want to interfere with tlic courts, they must be inde- 
pendent.” Tho officers of the court m:Lke the statement that they will 
render justicc according to the dictates of their conscience and yet 
who say neverthclcw command must keep control over these courts. 

“If y o u  don’t want to in- 
fluence them, why should you insist on Beeping tha t  command 
influence?” 

Of course you have the same old 
story that was mentioned by Senator Norris when the Chamberlain 
bill was before the subcommittee in 1919. You have the command- 
ing general who is in effect if not in law the prosecutor appointing the 

recommendations with respect to amendments of the articles. 
not think I should take the time to go into them. 
for you. If I touch on them, it will not be in full. 

judge for yourself as to the valur of it. 
in the Army, both in this country and in New Guinea, for 2 years. 

eral’s School. 
School. 

It lins a splendid system of wviw-. 

And tlie quc.stion is: For ~ h t  purpose? 

Now, what is the situation? 



,uur t ,  ordering tlic case to trial, appointing defense co~inscI,  appoint- 
ing the trial judge advocate-the prosecuting authority-and whc~i  
they get all through with i t ,  then initially reviewing tlic record. 

Kow, that is a n  into1cr:il)le situation because as a practical nint tcr- 
no matter how ninny nrticlcs 37 you write forbidding coercion of tho 
courts-so long as there art? commanding generals \vho frel i t  is their 
duty to influence tlic courts bwause discipline rcyuires i t ,  tlicy nra 
going to firid mrans to do so. 

When I was down a t  Camp Gordon arid it was done in onc instancc 
very beautifully by putting the officer under arrcst by written ortlcr 
instead of the usual way which is by word of mouth. 

The court could not liavc bcc>n more influciiccrl i f  cwli ntitl r v c ~ y  
officw was called h f o r e  him arid told, "Look, this nirin is guilty antl 
make an example of him." In othrr instancm, tlic' wtiy it is doiic very 
simply is that there is a lirart-to-ltcart discussion t)citwecn tlic gc~ricral 
and his operations staff officer. 

They discuss the soriousncss of tlic offense, in tlici licaring of a coiipla 
of other officers, and tbc  Army grupcvirie \vliivli functions so bmut i -  
fully goes into action, and c~vrry mcnibrr of thr court' ltnows ahout' i t .  

I n  other instances n-h:it liappcns is that the. gScncrn1 will call i l i o  
prrsidcnt of the court in and  lie will say, "You liavc H scrics of very 
important c'ascs arid I \\-ant you to consitlcr tliom most c:ni~~fully 
bccausr the entire discipline of the cornmnntl tlop(~nds on them." 

Iiow, that could be takcn to mean: 1 w-ant thorn acyuittrcl, hi i t  I 
do not thipk it would normally he bccausc yoii (Io not call t l i c  piwitlmt 
of the court for tho purpose of saying you \\-tint him t o  l ~ c  acquitt'ctl. 

And yct, under article :37, you will not, provc :I blcsscvl thing that'  
anything improper had been done. 

So thc only way in a-hicb you can prcvmt command inllucnce 
on the court is 1 ) ~ -  taking i t  out, of t,he pon-r!r of tlic coIrirntin(I to do i t .  

Sow,  this dors not itquire any rtulical rcvision of tht: prvsrnt 
syst'cm. It' (low require that h:iving sct i i p  a n  indcpmdcnt 5/iidg(? 
Advocatc GencBrtil's D c p r t r n m t ~  you put thc pon-cr Io tippoint the  
courts ant1 counsd untl to  conduct tlic initid rovicw uncl(1r t 1i:it group. 

All tlitit you hnvr  t o  do is to hrivc~ 
t,he appointing autliority and t l i c  scnior jutlgv at1voc::itci :incl t l i r  jiinioi. 
legal spwialists tit hctictl  t o  tlic ncxt liigliw oclielon iliati tlic one tli:it 
IS  ortl(4ng the man to trial. 

That docs not inr:in that. t he  cornm:intling gcnrr:tl or t hc c:onitnantl- 
ing officw in ilie Savy  loscs 1 1 1 ~  powor t o  :issign liis oliicei~s. 1 1 ~  will 
sul)mit a p:inol of officcrs \vlio tii'c av:iilzil)lo for coiir,t-rri:it,ti:il duty. 

Totlay 1~ simply tlcsignntrs tlioso ofiic~crs :is a co i l r t .  If tlic 
situation \vhich I ani nitiliirig is c - n i i o t l  forwir(1, irist c a t 1  of tlcsiginting 
that as tlic: (*oiirt,, ho will tlrsignatc t l i c w  oflicers as  rtvailiiblo for w u i t  
duty. 

Th in  t l i c  j i i ( l p  ntl~octitc~ a t  the> ncst Iiiglirr c~lic~lon \vi11 :ij)point 
from thc! pancls that coiiic t,o liiJTi from the vurious coiiii~iaii(ls courts 
to sit uritl l i w r  tlio case. 
Sow, t1i:it' (Ioos not Iri(1ttri thnt i f  :I r n ~ i n  voni(1s III) f o r  t r i a l  fiwnt t l i c  

Tn-c~niy-sc~c*oritl J l i v is io t i  I I ( :  r i u ~ m ~ i  rily ~ ~ i i i s t  I ) ( :  i j t . i c s ( l  I)y II c:oiit,t  
appoiriictl from ofhwrs frorri 1 1 1 0  I { ' i f i l i  l)ivisiorij or i I t v  Ort(' 1 liin(lt~(~I111 
Jjivisiori. I n  I I i ( b  noi.tiiti1 ~ ~ i i t i w ~ ,  w l i ( ~ i ~ ~  yoiii' ( ~ o t i i t i i t i t i ( 1 i t i g  ollicv\t,s 
1.rcv~l) I l i i s i i .  l i t i t i i l +  011' O i i ~  i * i i i t t ~ ~ s ,  I I i ( ~ i ~ i ~  is iio i vv iso i i  i i i  fIi(1 \\iii*I(l wliy 
1,lio ti(v.ith(,il ( * > t i t i i o (  IJI' 1 r i ivl l i , v  c i l l i c , c b i x  I t~o i i i  l i i s  t i \ \  t i  (~o i i i t i i t i t i (1 .  

Sow, how can you do i t?  
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And I would expect that in the normal course the judge advocate 
at the higher level would appoint a court consisting of officers from 
that very division. 

But there will come cases where feeling runs high in a command, 
where perhaps there has been some invisible exercise of authority 
which results in disobedicnce by an inferior-\~hetlici. it is an officer 
or an en1istt.d man-and it becomes a cause c616bre in that division. 

There the authority is being challenged and, by golly, i t  is going to 
be vindicated by a conviction whethcr the man is guilty or not. That  
is tlie type of case in which the judge advocate a t  the higher level 
should have the power to order trial before a court consisting of officers 
from some other command. 

Thrrc may also bc instances where it is found that the commanding 
general i? consistently trying to influence his courts. In those cases 
m m  should be tried before courts appointed from panels of officers 
from otlier divisions or otlier hendquarters. 

It may be that you h a w  any number of situations that might come 
iip where the ordinary and expected e ven-hantlcd dispensation of 
justice is followctl ~ p .  

Now, all that this is iiitcntlcd to do  is to take care of those situations 
wliicli arc not now bcing t akm care of. You cannot say that we are 
going to tliscipline or rcpriwmd or remove a commanding general 
1 ) o c a ~ i w  liv intclrfcrc’s with tlic court. ‘l’he purpose of the Army is to 
win t l i r  a r .  

If you liavc a good fighting commanding general of a division you 
;IW not goinq to disc~iplinc him or destroy liis effectiveness by rcpre- 
niamling him twcniisc lic sticks his fingers into his courts in good faith. 

But you do have to  (lo somrthing so that the men in liis command 
(10 got a fair trial. -inti tlie only way you are going to (10 it is by 
tahiig that power away from him. Let him continue as a fighting 
officer, h i t  also let tlic. of icers  and men in his division h a w  a fair trial. 

J I r .  I ~ I ~ E R S .  In tliat caonncction, (10 you think it will hc easy to 
incwporat (1 that pliilosopliy or that rwonimcndation in this particular 
piec3c of lcgislat ion? 

\It.. F \ I L M ~ I L .  Yrs; I think i t  would be vcry easy, sir. 
l r i .  I i ~ v m s .  Very ~ a s y  to put  it in 1ior.c. I have not gone into i t  

fully, h i t  I lit1 v e  1ic:trtl the objcction tliat maybe subsequent legis- 
lation ~hould  follon this rcwmmcndcd or advocated objective. 

>I r .  F \nxm. I V c l l ,  sir, tlic point is this: Hcre you have under 
part T’ -- appointment and composition of courts martial-- 

Jrr. IErvms. ’I‘1ic~re~foi-r you contend i t  is not hard to put i t  in this 
particular piwc of lcgislation? 

LIr. Y ~ K M C H .  S o :  i t  is not difficult at all. It can be done very 
simply. 

J l r  Rrv LRS. right. 
\ l r .  F.IRMRH. Xow t h  objwtion to that that comes up is: How 

:iI)out your. isolatccl commands? Well, i t  was talccn care of in the last 
war. In  tlic north African thc.att>r they had many isolated com- 
rnnntls arid many timc.s where they had a company or separate de- 
t whmrnt ovw somewhere thcy simply did not try them by a courts 
martial appointcd out of that little bit of a group. 

What tlicy did was to have traveling teams. They had a three- 
man t clam: Law mcmber, trial judge advocate, and defense counsel. 
A i i d  tho command was large cnough so that you could expect un- 
prej ud iccd officers. 



They simply sent the team out, and the team tries those cases. 
Where the command was not large enough you took t,he accused, you 
took one of two witnesses-and unless i t  is a capital case you could 
take deposition-and you moved them, as was sug ested here earlier, 

What was 

by plane to the nearest base and you tried them t ?I ere. 
And there was not any undue delay. 
Mr. GAVIN. What were the results from those teams? 

the reaction from them? 
Mr.  FARMER. Excellent work. 
Mr. GAVIN. Excellent work. They were unprejudiced. They 

went in there and knew nothing except to take the case and handle 
them clearly, as they saw it. 

Mr. FARMER. Yes; that is right. And the best testament to it 
was i t  was first started as an experiment and then i t  was continued and 
put into common usage. I n  fact, in this country, in the Sixth Service 
Command, sir, there was one group of general courts martial a t  head- 
quarters of the Sixth Service Command. 

And at every trial before a general courts martial the accused was 
brought from wherever he was in the Sixth Service Command to the 
headquarters to be tried by these independent courts, and they func- 
tioned beautifully. 

Mr. RIVERS. Who was responsible for that directive creating these 
independent teams? 

Mr.  FARMER. That ,  sir, I cannot answer. But I think i t  was done 
in the first instance a t  the suggestion of the staff judge atlvocatc at- 
tached to the north African theater. 

Mr .  RIVERS. The reason I ask: You recall last year we had opposi- 
tion from the General Staff, whomever it was, opposing an independent 
Jud e Advocate General. dr, FARMER, Yes, sir. This I must say, Congressman Rivers, was 
not a question of an independent Judge Advocate General’s Depart- 
ment. 

Mr. RIVERS. But- 
Mr.  FARMER. The way it worked out, i t  was. 
Mr. RIVERS. That  is what I am talking about. 
Mr. FARMER. And that is one of the better things about moving the 

power of appointment to the higher echelons. When you get to the 
higher echelons, you do not have the officers putting their fingers in 
the court. 

But here, where you had testimony opposing it, I think you had 
your witnesses speak of those who functioned a t  the higher echelons 
and not people I have worked with as an enlisted man, working with a 
trial judge advocate that was not a lawyer, but who was trying cases 
when men were on trial for their lives and for manslaughter and for 
disobedience to orders. 

It would mean working right down the division, or some place like 
Finchhaven where I was, to see how those things worked out. 

Mr.  BROOKS, You referred to a case where the members moved to 
the Sixth Service Command Headquarters. 

Mr. FARMER. Yes, sir. 
Mr. BROOKS. And the cases were tried there. 
Mr.  FARMER. Yes, sir. 
Mr. BROOKS. What do you do about the witnesses? 

What kind of work did they do? 

You remember that, sir? 

You do have some independents. 
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Mr. FARMER. I n  most cases, sir, in which an Army offense is in- 
volved there are two witnesses-at the most three witnesses. 

Mr. BROOKS. Well, you have lots of crimes against the civilian 
population, where civilian witnesses are necessary. 

Mr. FARMER. Where you have civilian witnesses, sir, it was neces- 
sa:y to have them travel from their homes to the place where the trial 
was being held. Time and time again, a t  Camp Gordon, we had to  
bring in civilian witnesses from Kenbucky and other parts of Georgia 
because we had cases there of a statutory rape or an  assault case which 
occurred when the man was AWOL. 

Mr. GAVIN. Wherever the witnesses were, they could be brought 
back anyway. 

Mr. FARMER. Certainly. 
Mr. GAVIN. Without any difficulty. 
Mr. BROOKS. You think that is better than bringing tke court, to 

the witnesses? 
Mr. FARMER. I do not think, frankly, that makes much difference, 

whether you bring the court to the witnesses or the witnesses to the 
court. You still have to have some traveling involved and it is no 
harder one way than the other. 

What I am pointing out here, sir, is that the availability of witnesses 
does not make impracticable the setting up of the courts under the 
system which I am suggesting. 

hilr. ELSTON. As I understand it, you are pretty much satisfied with 
the provisions of the bill that we passed last year setting up a Judge 
Advocate General’s Corps, except that you possibly feel that even that 
bill gave too much command influence? 

iMr. FARMER. That  bill was an excellent bill, sir, but i t  did not 
remove the P O W ~ F  of command to influence the courts. 

Mr. ELSTON. That  is what I said. 
Mr. FARMER. Yes, sir. 
Mr. ELSTON. The setting up of a separate Judge Advocate General’s 

Corps as I understand your statement would meet mosb of your 
objections? 

hlr. FARMER. It would not meet the objection to removal of 
command control because no matter how independent your Judge 
Advocate General’s Department is, so long as command appoints the 
courts, the independence of the Judge Advocate General’s Corps do- 
not help them. 

Mr. ELSTON. Well, with thah exception. 
Mr. FARMER. Yes, sir. 
Mr. ELSTON. It would take care of the matter. 
Mr. FARMER. Yes, sir. 
Mr. ELSTON. That  is the sum and substance of your whole 

Mr. FARMER. That  is right, sir. 
Mr. RIVERS. Let me get that, again. 
Mr. GAVIN. Me, too. I did not hear it. 
Mr. RIVERS. As Mr. Elston said, if we were to provide that grant 

in this bill, that would meet a great deal of the objections which you 
now speak of as to the deficiencies of this bill? 

Mr. FARMER. Congressman Rivers, you now have under the Elston 
Act an independent Judge Advocate General’s Department. This 

That  does not prrsent a problem. 

Except for that- 

statement. 

I want to be sure. 
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l l r .  Gavrri. Why limit it to that? 

hlr. F.~RMI;R,  By the general courts? 
Alr. Gzmu Yrs. 
Xfr. F .~RMER. Yes, sir; tlicre is no question about i t .  
l l r .  G . i v ~ v .  So why limit it to a general court? 
\Lr. FARVER. JTell. your special court is a different proposition. 

'I'll(> pow-cr of t h e  special court to scntciice is so limited that although 
I woultl like tlitit to go to special court I realize the argumcnt of the 
. h n y  arid the S a v y  that it is not always practicable to put the  ap- 
pointing aiitliority io a 1iighc.r echelon. 

Even it some siniple cases there 
were somt1 very severe sciitences that mere passed out. 

T l i e r ~ ,  in  your sprcinl courts, as you will see here, sir- 
l l r .  Sv i i t ~ .  Articlc 21. 
J I r .  F.\KMI':K. I n  special courts : Adjudge any punishment except 

tleath, dishonorable discharge, dismissal, confinement in excess of 6 
nioiitlis, hard labor without corifincment in excess of :< months, and 
forcfciture of pay not excecding two-thirds pay per month for 6 
nlontlls. 

So practically speaking, a special court cannot impose any confine- 
ment of m o w  than 6 months. 

And I (lo make a suggestion in my statement here that if the special 
court is to have the p o w r  to atlj udge a bad-conduct-case charge, 
which c,crtainly would prejudice any man in civilian life, that  there 
th(. a c ~ r i i c ~ l  is c ~ n t i t l v l  to  thr protc~tioii of a legal officer, that  is a law 
officcr, on  tlint court .  And only in such iristances would it be neces- 
sary. 

J I r .  BROOKS. hlr. Farmer, Mr. Norblad would like to ask you some 
qucstions. 

hIr. N O I ~ B L A D .  l l r .  Farmer, you wcre speaking of your experience 
in Judge ildvocate General matters. I might say I defended in a 
numher of courts martial during the war. I was judge advocate in a 
number  of cases. 

I was also tl law member and a staff judge advocate in the S in th  
,\ir Forcc I also attended the sanie schod a t  Ann Arbor that you 
dicl. 
I think your biggest abuse in the courts martial during the war was 

comni:in([ influence. NOW, i n  the Elston bill, under section 3 7 ,  there 
w n i  put i n  n prohibition against that. 

J I r .  14' i i t u ~ i t .  Ycs, sir. 
l r r .  N O I ~ I ~ L . Z D .  A s  f a r  as I can see, in tlie new Courts-Martial 

Jlanud tlirit ('nine out a couplc of wcelts ago, under article 87 I believe 
it is, the ,irrny has just twisted it around to makc a complete change 
f r o m  thc  intention of Corigrcw. 

l l r .  l? z ~ t v i : ~  I :igrcc pcdwtly with that. 
JVhat is mor(', untlvr tlie Coiirts-Alartial l lanual ,  they completely 

rrnasculatctl article 11 which provided that if the trial counsel is a 
1awyc.r arid qu:ilifictl in the specific manner mentioned there, then the 
tl(1ft~nsc~ oounscl must be. 

Now, hy putting in the manual, in paragraph 56, that that only 
applies to your tlvfvnsc. counsrl arid not to thc assistant defense 
cou~iscl ,  they havc cwinpl(~tc1y vitiated that provision under the regu- 
lutionr they have promulgated which are supposed to implement the 
Elston . h t .  

I agrre with you 100 prrcrnt in what you sap. 

Do you agree with that? 



658 

You have a situation, if the manual is to be followed, by which our 

The assistant defense counsel does 

So when you go to trial what do you have? Tou have a completely 

Xfr. NORBLAD. What is t’he reference to that, tigain? 

l l r .  RIVERS. Of courst’, tliiit is not siirprisinp bcc:~usc they fought 
that  proposal which W L ~  finally incwrporatcd w i t h  ovc~~ything t,liey had 
in the book, if you rcrncrnber. 

l l r .  FARMER. I rcnicnibrr that. That is why this bill must, have 
everytliing in it and not lcavcl nriytliing, like waiving trial i n  lieu of 
nonjudicial punislimcnt, to thc scrviccls for intcrp1,ctation. 

Otherwise it will be intcrpreted 
into nothing necessary. Like “if availoblcJ’ used to be io the old bill, 
where you had to have a membw of tlic Judge Advocate Gericral’s 
Department if available as a law inember. 

Under a recent 
decision of thc Court  of . l pp (ds  for t h e  Seco~itl Circuit “ i f  available” 
meant if militarily available aiid iiot if physicdy available. So in 
one case, the €lodges case, which was tried in the second circuit, you 
had the trial counsc.1 who was a Juclgr Advocate General officer and the 
defense counsel was a. Judge ;itlvocate Genrral officer, but the law 
member who was required to bv oiie if available was declarctl not 
available. 

There was not any Judge Advoc,ate General officcr available. So 
they went  to bat without a Judge ;ldvocate G.enera1 officer as a law 
member . 

Mr, BROOKS. Any mare questions, gentlemen? 
If not, we certainly thank you, A h .  Farmer, for a very fine state- 

l l r ,  FARMER. I thank the c.om.mit,tce for its courtesy. 
l l r .  BROOKS. We have two more witnesses, do we not? 
hlr. SMART. Yes, sir. 
Mr. Chairman, I would like to a ~ ~ ~ ~ o u r i c c  for the benefit; of tlie mem- 

bers of the committ’ee, the remaining witnesses and the interested 
listeners here that the House will conduct no business today, so the 
commit,tee is perfectly free to proceed with thew remaining t,wo wit- 
nesses, both of whom. represen t the  .,lmerictpi Legion. 

However, 
some of the members have c>xprcssctl thcmsclvcs as in terest’ecl in being 
present there due to the m.cmoria1 service. 

hfr. ELSTOX. ;ire the witnesses from out  of town? 
&,lr. SMART. YCS. \Ye have OTIC’ witncss from Utah hwc. 
Mr. ‘FAYLOR. But  if  i t  pleaws the cornmittre, 1 will have the wit- 

nesses rem.ain over ant l  wv car) wTne licbforc the committee tomorrow 
morning a t  10 o’clock, if  that’ suits your convenience. 

Mr. ANDERSON. I think that would be c?ic:cllcn t ,  hlr. Chairman. 
M r .  TAYLOR. I n  fact,, we would appreciate tha,t very much, Mr. 

Chairman. 
,Mr. BROOKS. Which witric 

trial counsel would be a lawyer antl qualified. But your de 9 ense 
counsel actually defends the vase. 
and he does not have to be so qualifird. 

qualified prosecutor arid a completely unqualified defense counsel. 

h,lr. F A R M E R .  Pal’rtgraph 56, llatlUa1 for COUI’tS Ah’tial, 1949. 

The bill must bc complctc in itself. 

Then tlie question was, JI7hc11 was lie available? 

ment. 

Ivlr. ELSTON. There is a confermcc this afternoon, though. 
hfr. BROOKS. There will be no busincss 011 the floor. 
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Mr. TAYLOR. The one from Utah, and the other one who is right 
here. I have one witness dealing solely with the Army phase of it 
and the other dealing solely with the naval phase of it. 

Mr. BROOKS. We have 20 minutes now, gentlemen, and we could 
proceed with the next witness and then adjourn a t  noon to go over 
to the floor and take up tomorrow morning a t  10 o’clock. 

If that is all right with the committtee and it is all right with you, 
we will proceed accordingly. 

Mr. SMART. Which witness would you prefer to proceed with a t  
this time? 

Mr. TAYLOR. If you are going to adjourn promptly a t  12-1 notice 
i t  is now a quarter of-I would really like to keep them together because 
there is continuity- 

Mr. BROOKS. That  being the case, if there is no objection the com- 
mittee will stand adjourned until tomorrow morning at 10 o’clock. 

Mr. TAYLOR. Thank you very much, Mr. Chairman and gentlemen 
of the committee. 

(Whereupon, a t  11:45 a. m., the committee adjourned until Wed- 
nesday, March 9, 1949, a t  10 a. m.) 



UNIFORM CODE OF MILITARY JUSTICE 
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HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. 1 ,  
Washington, D. C. 

The committee met a t  10 a.m., Hon. Orerton Brooks (chairman of 
Subcommittee No. 1) presiding. 

l l r .  BROOKS. Gentlemen, the committee will please come to order. 
I might say this morning we have these CBS microphones. The  

entirc proceeding in the committee, as I understand, will be recorded, 
but the idca is that high lights in the testimony will be canned, so to 
speak, for use a t  some future time. 

So I suggest, gentlemen, that you frame your questions accordingly, 
with the knowledge that they may later go on out over the air. 
111.. ~ S D E R S O N .  Mr. Chairman, are you going to make the same 

suggcstioii to the witnesses? 
hlr. BROOKS. T'nder that prompting, I make the same suggestion 

to the witnesses . 
We are very happy this morning to have Gen. John Charles Taylor 

of the iimericnn Legion here. 
General Taylor has some witnesses he is going to present to the 

committee. And I want to say, General, that we are always glad to  
havc you before this committee. It is a distinct pleasure to have you. 
A~id  I want you, if you will to present your witnesses to the com- 
mittee. 

STATEMENT OF GEN. JOHN CHARLES TAYLOR, REPRESENTING 
THE AMERICAN LEGION 

General TAYLOR. Thank you, hlr. Chairman, and gentlemen of the 
committce. The Legion certainly appreciates this opportunity. As 
you know last session, hlr. Chairman, we were helpful, I hope, in the 
legislation whivh was favorably reported by the committee and 
eventually as a rcsult of all of our efforts included in the Selective 
Service Act wlirn it pnssetl the Senate and so becanie a part of law. 

Prcsmtly, howcver. with unification, the problem has become a 
brontlcr. onc. And this is something that the American Le ion is 
decplp Intercstrtl in. R c  h a v c  threc niid n half million mem ers in 
the A2incwc-un Iicy.$oii 

T \ \ o  uritl u quurtci- million of ilieni are World War I1 men. And 
w Jinvc' o ~ ~ r  n million rnembcrs in o w  American Legion Auxiliary. 
And this of course is something that hns been before us for years. 
So n e  welcome this opportunity. 

(66 1) 

Then we csan proceed with their testimony, 



And I have here with me today as our witncsses-because we liavc 
divided it into two phases: The onc dealing with the Army and Air 
Force, I will say, and the other phase deciling with the ??avp--first 
of all, Franklin Riter a very outstanding m c m h r  of the bar of the 
State of LTtah. 

In  fact, he is a member of the bar in New York, Oregon, California, 
Ctah, and Texas, and a member of tlie Supreme Court of the United 
States. He is a member of the Judge Advocate Association and the 
American Bar Association, and for many years was chairman of the 
property section of the Gtah State bar. 

I n  1942 he sailed for England as a member of the original cadre 
which established the branch office of the Judgc Advorate General in 
the European theatcr of operntions, n t  Ch(>ltcmham, England. 

And this brunch was ostabl~shed, as you know, by ordcr of the 
President. The office exercised its appeal at jurisdiction ovcr courts 
martial of the theater until it  was twniinated by order of the President 
in February 1946. 

He was chairman of the original board of revicw in the branch office 
as constituted by the Presidcnt, and upon the increase of the panels 
of the court to five hc acted as the coordinator of the boards. 

He is the only officer ~ h o  scrvcd in the branch office during the 
entire period of its existence. 

And then, I have with me John J .  Finn, who is the judge advocate 
for the American Legion for the District of Columbia and who for 3 3  
months of the time that he scrvcd in the Yavy was in the Office of 
tlie Judge Advocate General. Hc served on thc board of review set 
up by the Judge hdvocatcx Gcneral’s office. 

He assisted Judge IlcGuire and his committee in its inquirics which 
led to the conclusions sct out in the report of the committec set up by 
Mr. Forrestal. He was the recorder and a member of thc Ballantine 
Board then set up for thc Navy 

So both of these witnesses are exccllcnt lawyers in private and 
civilian practice prescntly, and I think they can give the committee 
some of the information and some of the facts that thcy are desirous 
of knowing. 

And in particiilar, they can prrsent thc point of view of tlie American 
Legion, and after all that is what wc are interested in: The point of 
view of the veteran as diQtinguishetl from the man who is in uniform. 

From Lheir long experiencc and their long actual experience with 
this entire problem, I know thcy can be of great assistance to this 
commit tee. 

And Mr .  Chairman and gentlemen of the committee, I certainly 
express my appreciation for the American Legion for this opportunity 
to appear before you. 

Mr. BROOKS. General Riter, you have a prepared statement? 

STATEMENT OF QEN. FRANKLIN RITER ON BEHALF OF THE 
AMERICAN LEGION 

General RITER. I have and i t  has been filed with the recorder. 
Mr. BROOKS. Just have a seat, sir, and proceed. 
General RITER. Gentlemen of this subcommittee, I first must 

express my  appreciation of this opportunit of representing the great 

Legion today. 
American Legion. I am commander of the 5 epartment of Utah in the 



663 

Since my return to civilian life after nearly 7 years’ service, 4 years 
of which were overseas in that show, I have continued my interest 
and study of military ‘ustice. 

the period of the long armistice I was a service officer and taught in 
Reserve officer’s classes, as well as serving short tours of duty, and 
during that time observed the functioning of military justice. 

Therefore, my conclusions are not hasty. 
I want first to indicate to you gentlemen that the Binericrtn Legion 

presents no program or ideas that will tear down our armed forcas or 
their efficiency. An Army and a Navy has only one purpose, and 
that is to fight wars and win battles. They are not a social-service 
organization. 

And the last thing in the world that this great organimtion to which 
I belong desires is to do anything that would impair the efficiency of 
the services as a fighting force. On the other Band, the American 
Legion visions the new world and the new Army that we are living 
in and have today. 

During that period of the small Army of 150,000 or 160,000 men, I 
suppose that the 1920 code that came out of that meciorable investi- 

ation conducted primarily by the late Senator Warren of Wyoming, 
genator Lenroot of Wisconsin, and the then Senator Wadsworth 
of New York, represented a great advance. 

The history of that legislation, with the prolonged investigation, 
which was cut across by the feud between General Crowtier and 
General Ansell, was indicative that as far as 30 years ago the legal 

rofession-the profession to which I belonged and have devoted my 
Efe-was fully aware that we were in an evolutionary process and 
that no longer would the point of view in the approach to this problem 
be one of a small professional Army. 

Let me remind you that there was a thesis that was laid down- 
and we found that in some of the law cases, even as high as the 
Supreme Court-that when a man put on a uniform ho surrendered 
some of his rights as a free citizen. 

It came into existence under that theory of contract of enlistment 
that a man did not have to belon to the Army or the Navy unless 

he surrendered certain constitutional rights. 
Now I for one, from the beginning to the end, have asserted that the 

fifth and sixth amendments, with all the benefits, privileges, and 
rights thereunder, was applicable to the armed forces of this Nation 
except insofar as the provisions in the sixth amendment concerning 
presentment to the grand jury that our founders wrote into it. 

With those exceptions that are stated in the face of it, I believe and 
I sincerely believe this morning that an American citizen when he 
proudly puts on the uniform of his country does not surrender those 
constitutional protections. 

And, in my capacity as a member of the board of review in Europe, 
I have written opinions to that effect. And I have asserted it and 1 
assert i t  this morning, notwithstanding the curious belief written 
by General Crowder and filed in the Warren investigation, where he 
asserted that those constitutional protections did not exist for the 
soldier or sailor in our forces. 

It is not just casua 1 conclusions that  I have reached, but during 

They are not a reform organization. 

he voluntarily enlisted, and out o f it came that curious theory that 



664 

sc c> 11 ri t y . 
The professional soldier, n i m a i i  ni i t l  s:lilor---w-c nrcitl tlicm. And 
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show itself through those panels coming up to the Judge Advocate 
General. 

It would 
require a personnel over here in the Pentagon devoting its entire 
time to the selection of those men. It is my deliberate opinion that  
such a plan is physically and practically impossible. 

And I reach that conclusion with a good deal of mental travail 
because I liked 51r. Bryan’s idea behind it; but, having lived through 
this as I did through 7 years, serving a year and half first in Wash- 
ington here and then another year and a half when I returned from 
Europe, I am forced to the conclusion that it,  from a practical stand- 
point, will net us nothing. 

Furthermore, the other witness that appeared here yesterday 
discussed having a corps, say, appoint the court for a division, an  
army for a corps, and so on. Let us 
recognize the fact that probably the commanding general of the 
division would never see the panel recommended. It would be his 
chief of staff or one of his staff officers. Tlet us recognize just what 
i t  is. 

And when you get all through with it,  whether i t  is appointed 
directly by the Judge Advocate General’s office here in Washington 
or hy the judge advocate of a higher echelon, you get the same men 
as you would get in the first place, because you may be pretty sure 
that the same men would be sent up there on those panels as would 
be appointed if the division commander or the base commander 
appointed them in the first place. 

A h .  RIVERS. In that connection, 51r. Chairman, will the gentleman 
yield? 

1Tr. BROOKS. The pcntleman from South Carolina, Mr. Rivers. 
1 I r .  HIVI;RS. Gcnrral, arc you going t o  suggest an alternative? 
General RITER. Yes. 

So, you gain nothing by i t  whatsoever. 
And, furthermcre, there is the administrative feature. 

I t  results in the same thing. 

I am going to  tell you what I will suggest to 
you. But I want you to take 
that wrtion horc that prohibits intcrfercnce or iindue pressure with 
thcl ooiirt- articxle 37-nntl I want you t o  write into it a jail and fine 
provkion cnforc~t~nble in thr United States district court and indictable 
iintlcr thc rivil law. 

311tl I h l i cv t~  I ani the firqt Inan that ever suggested that. 1 can 
find no othcr rcmctly to this situation. 

I I r .  DOYLE. Pagc 3 2 .  
Crcnrrnl KITFR. Take your nrticlc 37. I t  is an offrnse now probably 

untlcr what wr woultl call 96 or undcr proposed article 98 for deliberate 
violation of tho provisions of the code. Rut I do not think that means 
anything. 

To leave it as it is means nothing, because 
can you imagine an outraged major or captain who has had visitations 
placed upon him by the appointing authority filing charges against the 
division commander? Well, I can’t. 

.Ind thcri i t  would l rnw it to con,(’ from above, and I am pretty 
sure that, csccpt in some case that invited public attention, no action 
would be talicn. So my best thought on it is th4t that article 37 be 
amended so as to make it an indictable offense in the Federal courts, 
with a jail sentence or fine, or both on top of it. 

It would transfer 
the prosecution into the United States district attorney’s office. And 

Ant1 this will not kw a popular one. 

I rqrce with Xfr. Bryan. 
I agrce with 11r. Wcls. 

And you can use the classical $5,000 or ,5 years. 
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I have no c.on*titutioiial dific~ulty w i t h  i t  for an offcnsc comniittrd in 
Fra~icc or Italy or Ei~ropc becausc of the Blackncr (’RSC, you rcmrmber, 
coming out of the Ilohcny affair, nhcrr 1 I r .  Blackncr fled to  France 
and committed his offense. 

1 I r .  RIVERS. Sow--- 
Gcnt~rnl RITER. So, I have no coiistitutioiial difficulty with the 

thine bccnuse that would be a n  offcnse against the procws of justice 
against the Ynited States. 
111.. BROOKS. Genrral, that w0111d be a rrquir.rment that in the event 

anyonc atteniptecl to iriflucnce the decisions of any court -- 
Grneral RITER. Pes, sir. 
1 I r .  BROOK?. In t h c  armed scrviccs. 
General RITER. Yes, sir. 
11r. BROOKS. That action wou~tl tlicw br punishahlc by finc and 

imprisonment not to c s c c d  $ j j O O 0  or 5 ycnr.s. 
Gencral RITER. I want tlip jurisdiction spread into t h c  Fc(lcra1 

courts. Leave i t  
there. It makes duality of jurisdiction. But I want the Vnited 
States district attorney to say in Xew York sitting over that thing. 

And I will tell you this much: A general would be a fool, with that 
kind of thing facing liini, to go monkeying with i t .  I admit i t  is 
moral pressure, niorc than practical. 

1 l r .  RIVERS. You better think that through and look at  the prac- 
tical application of that suggestion. 

General RITER. I have. 
111.. RIVERS. But l c t  nir make this ohservation, because my mind 

is jugt as open tis anybotly else‘s. \Ti) should also think about the 
statute of limitations, in pi3cfcrring these clinrgcs, bccausc nolmdv will 
have the nerve to even suggcst such a thing until he bccomcs a civilian. 

General RITER. I was going to touch on that, sir. 
Mr, RIVERS. I see, sir. 
Gencral RITER. It is a corollary matter . You have to rspand your 

statute of limitations so your statute starts to run, say, 3 years after 
the emergency or the war is declared. 

1lr .  RIVERS. I see. 
General RITER. You have to change tha t .  You cannot leave your 

statute run, allowing it to be barred. 
hlr. RIVERS. That is right. 
General RITLR. Because you are going to be pretty sure that if 

there is any criminal prosecution instituted it is going to follow a t  
least when the general comes back to the United States. 

Mr. RIVERS. That is right. 
General RITER. But I cannot, gentlemen, rcach any other conclu- 

sion on that, because, as much as I like hIr. Bryan’s idea, it  is the 
practical aspect of it. And I want to introduce into this a moral 
pressure, so that a staff judge advocate, when he stands up to his 
general, will say, “General, I disagree with you. Now, you’re boss, 
but listcn; you have a penal provision facing you here.’’ 

I know this much: There is not any of us who would not take a 
second thought on the thing. 

Mr. RIVERS. You would not suggest, though, that we abandon the 
idea of an independent Judge Advocate’s ofice; would you? 

General RITER. Oh, well, listen, I am one of the original men that 
fought for that separate promotion list. 

I do not want that lrft in a niilitnry-justicc code. 



667 

Afr. RIVERS. So, in addition to what you have suggested, have a 
separatc Judge Advocate General’s office, too. 

General RITER. Yes, but that does not get to this proposition of-- 
AIr. RIVERS. I mean in addition to this proposition. You would 

have a double graqt. 
Gcneral RITER. Oh, I am devoted to that. All the power you give 

to t h c  Judge Advocate General I am for, because I think it is a safe- 
guard. Rut I want to reach into this problem that  the American 
Legion considers, sir, absolutely critical. 

We want to 
as far as possible make it practical. Now let me just give you the 
picture whon General Patton broke through St. Lo and made the rur  
around the end and sqiicezed Paris. 

General Patton--and this is from my own observations of the records 
of trial coming up from thr Third Army-had the greatest of difficulty 
himsclf to ronvene a court because they were out there fighting a war. 

To have l lyron Cramer, who is Judge Advocate General, sitting 
back hew in Washington trying to pick a court for George Patton’s 
army making that fast run around the end just presents a physical 
impossibility. 

And then, when you get over to General 1facArthur’s theater, to 
think of trying to impose that here a t  Washington is out of the ques- 
tion. It is impossible. The alternative, as hlr.  Wels has suggested, 
I l)cli(~vc, is at the higher echelon. But you would get back to the 
samc proposition. You would get thr  same men. 

Now, if this Congress can work out a scheme where it is practical, 
fine. Rut I do  not think it can be done. And I want to see this 
penal provision written in there. I have stood for it for years, and I 
believe it is an effective means of serving notice upon civilian and 
military men alike that these courts of ours in the Navy and in the 
Army are courts and they are not administrative arms of the generals. 
We had that fine-spun theory for years. 

1Ir .  BROQKS. General, would you not make your suggestion cover 
not only Army personnel, so as not to influence a service court but  
also anyone else? 

General RITER. Certainly. Some of the most invidious things 
that we have had was the attempted influence of civilians upon mili- 
tary courts. It is something that a lot of us do not like to discuss 
very milch, but it has been there, and it has been abandoned. 

Why should not the military 
courts, with the tremendous jurisdiction that they are acquiring, have 
all the protection that we afford our civil courts as  to interfering 
with the processes of justice? 

We do not want to destroy the disciplinary powers. 

It was very offensive-- 

And I would make it a penal offense. 

I believe they should. 
h l r ,  RIVERS. Why, of course. 
Sfr. DURHAM. You mean you would extend it to civilians, too? 
General RITER. Yes; I would, indeed. 
1111.. RIVERS. Surely. 
hlr .  BROOKS. hir. Doylc wanted to ask you a question. 
CT(~iiera1 RITISII. Yes. 
hIr.  BROOKS. hlr. Doyle, from California. 
Gcneral RITER. Yes. 
Mr. DOYLE. The general has already answered my question; 

Anybody. 

thanks. 
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General RITER. Xow I come on to another subject here. It was 
not discussed yesterday either by Mr. Bryan or -Mr. Wels. That  is 
this matter of pretrial investigation. I t  is one of the most bothersome 
and troublesome problems tlint they havc. 

If yoii will examine tlie testimony before the Warrcn subcommittee 
30 years ago, ;vou will find suggestions that this pretrial investigation 
under A. W. 70 of the 1920 code \vas to he similnr to  A committing 
mngistratc's hearing in civil life. 

Xow, very early after tlic adoption of the 1820 code, the Judge 
Advocate General, in a series of opinions, held that pretrial investiga- 
tion after the filing of charges n-ns jurisdictional niid that n fnilure to 
comply in A suhstnntinl, nintcrinl iiianiicr with the requirements of 
A. IT ,  i 0  destroyed t h c  jiirisdictioii of t l ic jit~nernl c o i i r t .  Thnt swms 
to lia~-e hccn t Iiv opinioii t i m l  11it* In\\. !'or 15 or  2 0  y(>:ir<. 

Early in the ~lcditcri , : incnii  cnmpaign. l i o u - ( ~ ( ~ r !  n-licri this n in t tc r  of 
pretrnil investigation bccnnic criicinl, \\-e lind n board of revien- 
opinion approved 1,- thc Judge L4clvocan t e Gt>ner:il thn t rcvcrscd that 
and held tha t  A.  IT. iO-tlic pwtrinl ini.cst ipnt ion provision-was 
directional only, nut1 that t l i r  f:iiliiw to roiiiply i n  t tic si i  bstiintial 
manner wit11 tlie provisions of Ai. I\-. in (lid i i o t  iiitorfei.c witti the 
jurisdiction of tlic court. 

It was a Judge .ltlvocntP G c n e i d ' s  ruling on :in opinion by il I)onrd 
of rtlvieiv sit tine in Wnsliington ; ti i it l  ai l  h n r t l s  of w v i w v  t hroiigliout 
the n-odd-hoth tl ic E u ~ ~ o p o n ~ i  thcritcr, t h c  ("BI, nncl the l'ncific 
soutliivcst tlirntcrs-fcllt that i t  i m s  ncrrssniy to follon. that i*iile. 
although i t  uxs  n coniplcte i~c~\-c~rs:il of 15 01' 20 ytinrs' standing. 

After tlie 1i-n.r  vas ovt'r n r i t l  thv linh>:is co rp~ i s  s t n r t c d  to appcar - 
and on my rcturn from Europc 1 IWS givrn sprcial nssipnniont. living 
in the Fcdcrnl courts don-n liere drf(~iidinp n iiunilwr of t l icw 1i:il)rns 
corpuscs along \r.ith Colonel €iiiglic~s--n-c~ l i t i t l  t l i c  notorioiis liiclis 
~ B S E  appear  up in tlir rnitltllc (list virt of l ' ( i r i i i s~- l \~n~i i~~~ ivith Judge 
B i g s ,  n o w  in the c i i u i i t  court of :ippr:ils, \\-!.it iiig t Iic opinioii. 

Xow! t l ic intcrcsting tliiiig : i l m i i t  I t i ( >  I€i(-l<s c i i w  \\-tis tlmt 1Iicll.rs iv2is 
chnigetl witti rape on  1111 I ~ r i ~ l i ~ l i ~ ~ ~ c ~ ~ i i ~ i ~ ~ .  I l ic i~c \vas tjiiougli c~vi t l t~ncc 
thew,  in trsting i t  1 ) ~ -  m y  cii-il i;t:iiitl:irds, t l i n t  Iincl I htvm r~ tri:il jritlgc. 
I n-oultl 1 i : i v ~  sent that cnsc to t l ic jiiry. 

Ttirrca \ \ 'AS tlic \ i - l io l t ,  qticstioii of 
conseiit ant1 t l i n t  typical thiiig in yoi i r  r t i ~ ) i ~  (*nw. I3iit \\.lien IIic.1;s 
landed 1,ac-k her?  nt Lcaishii iy,  i r i ic l r r  n w n t c i i c ~ c  that lint1 hc1cii s i i  h- 

r ,  

There was R t8oiifiic.t in (~vi(lvn(*r, 

in 1i"aIiens corpus proceeding, t tic general court  sitting tlipre a t  tlie 
western bnse section in Englnnrl I i n ( 1  no ,juristliction over Hicks and  
the judgment of conviction rrns void. 

Tlic Hiclis rnsr has protluct~rl n trcmcii(loiis nniount of tlifficiiltp 
both for the Llepiirt int~ii t  of J u s t i c ~ ,  ttic * i t  tornt3y (;riivrzil, t l i r  Solicitor 
General, ant1 t l i c t  .Judge Lltlvorntc Gcnernl, l)cc:iustI, rrnicnit)(>rq on 
those appcnls on  one sitlc i t  rniist 1)c con(luc*trci l)y tlic Solicitor Gcw- 
eral. 

Sou-,  siniultnncou.sly ~ v c  l i t i t 1  tlir snmo type of prortwlings origi- 
nating out in Kanws .  Oliio. Oldnliomn, find Gcorgin. 1j.v h n t l  :i 
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series of cases that adopted in principle the Hicks doctrine, but  found 
substantial compliance with A. W. 70. There is a great group of 
those cases today, some of them finding substantial compliance and 
denying the writ, and others finding lack of compliance and following 
the theory of the Hicks case and setting the man free. There is the 
greatest confusion in the law today on it. 

Now I note with interest how the draftsmen of this proposed code 
have met that situation, and I think they have met it bravely, and I 
approve of it. They declare that noncompliance with the pretrial 
investigation requirements is not jurisdictional, but that upon being 
invitcd to the attention of the court, shall take one of two actions. 

I t  shall either order a further and an additional investigation and 
report it back t o  the convening authority, or it shall recess until the 
accused and his counsel are placed in possession of evidence discovered 
at  the pretrial investigation. 

I t  appears to me that that is the satisfactory answer to that prob- 
lcm, because operating, if you will permit me, with the new discovery 
provisions of thc civil rules of our Federal courts, that right of dis- 
covery is an important thing. 

I have a case now pcnding up in Wisconsin where my whole case is 
built on my ability to go in and discover the records of the defendant 
company. 

In  somc of our States that right of discovery has not been elaborated 
as it has in the Fcdcral rulcs. But right there is an example where 
thcre should be the greatest amount of discovery not only on the part 
of the prosecution but on tlie part of the defense. 

And all evidence discovered should bc readily made available. 
And, as Mr. Bryan or Mr .  Wels suggested, not only the testunony 
of witnesses but any documcnts should be turned over to the defense. 

We cannot conduct litigation today on the old principle that it is a 
game of chance. We lawyers are insisting that there be frankness in 
disclosing your cvidence before trial. And I believe that that  principle 
must be carried forward here. And it appears to me that this provision 
as now written meets that situation. 

Now that brings me to my whole pet of the thing, and that is 
article 44, the double-jeopardy provision, which has been carried 
forward from the 1920 code. And let me read it to you. It is not long: 

No person shall without his consent be tried a second time for the same offense, 
but no proceeding in which accused has been found guilty by a court martial upon 
any charge or specification shall be held to  be a trial in the sense of this article 
until a finding of guilty has been final after review of the case has been fully 
completed. 

That  is an archaic provision, gentlemen, that must go, because the 
da before yesterday there was argued in the Supreme Court, just 

corpus. 
And that case is my pet, because for 30 years this section 44 of the 

uniform code has been offensive to any lawyer that I have ever talked 
to. It is archaic in the sense that it keeps only “autre fois ac uit; 
autre fois convict”-the old common law idea that there had to B e a 
verdict before jeo ardy could attach. 

he could plead. We know that that is not the law under the fifth 
amendment today-that jeopardy can attach in our clvil courts as 
soon as  the jury is sworn and the first witness sworn. 

Otherwise I could not prove my case. 

a B ew blocks down the street here, the famous Wade case on habeas 

That  is, a man R ad to be acquitted or he had to be convicted before 
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I t  recognizes the common-law p!cw of foi,mer corrvictioii fortncr 
acquittal, and then the propositic,!i t!ist jcopord!; r r i t y  attach before 
findings. The Wade case is a cla~sir~al cxamplc of what will happen 
in allowing the convcming authority to take two bites nt the cherry. 

I t  was obvious there becausc FVndo was vhargcd with another 
soldier and the other soldier was acquitted, and i t  wnq obvious what 
was going to happen in the Wadc  case. , There w f i ~  going i o  be an 
acquittal. 

But the court, with its right, as any court has, to htlve other testi- 
mony brought about, it  asked fclr additional testimony. I n  the 
Fe leral court a district attorney must have his witnesses in court a t  
his peril. 

He cannot go ahead and try a lawsuit and put a man in  the peni- 
tentiary arid then, when he sees he is going to get licked, nolle prosse 
his c a v  and. then come back and take u second bite. 

No  commanding general should he pcrniittecl to do that today. 
IIc has to try the lawsuit and wiv or lose it right there. That  is 
coIisonant with our whole conccpl of .inglo-American justice. We 
have to get rid of these archaic provisions i n  the new Military Justice 
Code. 

Now, there is another thing I want to talk about. I have lorg 
been an adherent to the idea and I want to get rid of that  vermiform 
appendix on our military courts called the president. 

I do not tliiiik thcrc  is any purpos'  for him on the court and I 
never have believed it.  I t  IS just a remnant of the idea that you have 
to have some boss there, some section boss. Oh, they call him com- 
manding officer. 

rank bv virtue of his office. 
.4nd I do not like i t  in a judicial body. I want the law officer given 

I do not care if he has a brigadier general 
on t h c  court. Now there are 1 2 s  of civilian 
lawyers who will not agree with me on this thing, but, I assert to you 
that that  is another archaic survival. 

That  leads me right to this matter of the new function of the law 
member or law officer. We havc many in the role a t  last, after some 
of lis have advocated it for 25 years, of a judge. We have forbidden 
him to vote on the court. 

\Yell, if you will get rid of that president of the court and give the 
law oficrr rank by virtue of his office, you have accomplished the 
whole thing. Now some of my associates in the Reserves, civil 
lawyers I am tallting about now, do not like the idea-and I have 
consulted with them in the last 10 days-of taking the vote away 
from the law member and prohibiting him from the closed sessions of 
the court. 

Now I am 
not presenting t h e  military aspect. I am talking as a civilian lawyer 
to you. They take this position, that  after all the law officer under 
the new set-up will be a 1awye)cjudge-and he is the stabilizing in- 
fluence on the court and that his presence in the closed session of the 
court is absolutely necessary because his mandatory instructions 
here are not like the specific instructions of a trial judge. They are 

I have asserted it. 

There is much to be said in favor of their argument. 

rnanda t ory . 

before. 
That is highly conimendntory and it ought to have been there long 

And to allow But they are not all-inclusive of the offense. 
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General RITER. Officially you take that man out of the court, 
That  is the important thin . That  is a survival of the idea in the 

general, That  is where that  came from. 
Mr. Bryan passed on 66 (e), which allows the 

JAG to take the second bite of the cherry. When he fmds one board 
of review that he cannot agree with he can shop around in his com- 
mand and get another one. 

To  refer the case again for reconsideration by the board of review 
that originally heard the case, yes, because that is nothing more than 
occurs on a petition for rehearing. But not another board of review. 

That  is just the kind of thing that has been fought administratively 
for years in the Judge Advocate General’s office. 

Now, this brings me to article 67:  The setting up of this new court, 
this new high court. That  section is badly drafted. I cannot 
imagine how the draftsmen let that by. The section as i t  is is am- 
biguous. It does not say 
how many. 

And beyond all peradventure if the President appoints i t  the 
Senate should confirm those appointments because they are circuit 
courts of appeal justices. I think the whole section should be rewrit- 
ten, with before it the provisions of the code relative t o  the circuit 
court of appeals and let it parallel i t  very closely as to the qualification. 

Mr.  DCRHAM. You agree with this section? 
General RITER. Oh, a hundred times, but I want the name chan ed. 

judicial council, because that carries the idea that that is another 
administrative body set up within the confines of the War Department 
or the Air Force. 

Let us give it its right name and its dignity. And it will have a 
tremendous influence on the public. Let us call i t  the military court 
of appeal-that is what it is-and give it its dignity. 

hlr. DURHAM. Would you add the word “civilian” to it? 
General RITER. What is that? 
11r. DVRHAM. Would you add the word “civilian” to it? 
C>eneral RITER. No;  I do not think it is necessary. I make a special 

plea that the name be changed. 
S o w  tliere is one other provision that I should have touched on and 

that is courts martial records, particularly wi th  rcference to exterior 
mattt>rs happening befor(>, a t ,  and after trial. :\Is boards of review in 
Europe watched constantly for attached papers or suggestions in the 
record as to iintlue influence of the general sitting up tlierc. 

‘I’olwtl the end of tlie war, when things 
were cstnblislwd, we began to find in our records where defense counsel 
did not lirsitatc to throw into the record the  kitchen stove i f  it involved 
this matter of iinduc influence. You see, we passed in this war to tlie 
stage where after all the American lawyer was amounting to something 
final. 

We were told at  first that this was going to be a war without lawyers 
in it. And the defense counsel 
came along- and gentlemen we had some marvelous trials-and 
would throw into the record, oh, orders that would come down from 
headquarters. 

days when the courts were t f e administrative arm of the commanding 

Now to pass on. 

That  is an insidious thing. 

It says nothing about tenure of office. 

I want that called military court of appeals. I do not want it ca 7 led 

WC were laying for it. 

By that time we justified ourselves. 
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Now, in conclusion, I believe that if this legislative body sets and 
tbldarges the functions of the Judge Advocate General-and I am 
(tcvoted to that principle, I believe in it-I think this committee and 
Congress should examine into very carefully this matter of clemency. 

There was in 2575 a much debated little clause: “ In  the exercise 
of clemency.” As ori inally conceived by Mr. Elston’s committee, 

there were influences brought to bear to write a sweet little clause 
in there: “Under the direction of the Secretary of War” as originally 
written and then “Secretary of the Department.” 

After endowing the Judge Advocate General with those powers of 
clemency, they proceed to put that  circumscribing clause in it. And 
this exhibits again the jealous desire to take from the Judge Advocate 
General those powers which he should be endowed with. I t  is quite 
obvious here in this draft that  they do not intend him to have that. 

Now if we are going to be honest, and come right down the line, 
where Congress says that the functions of the Judge Advocate General 
are judicial and not executive, then the Executive should exclusively 
have the power of pardon. 

Why put these functions on the Judge Advocate General, if you are 
going to confine the powers of clemency to the Executive? Why do i t? 

51r. DURHAM. We gave the Under Secretary of War statutory au- 
thority. 

General RITER. Yes; I know it. 
Mr. DURHAM. TVhy should we not give statutory authority to the 

Judge Advocate General? 
General RITER. Fine, if he exercises it independently. But  what I 

am talking about is that little clause: Under the direction of the 
Under Secretary of War. What that  thing meant was that i t  just 
robbed the Judge Advocate General of his authority, except in an ad- 
visory capacity. 

Mr. DURHAM. I t  is the old idea of chain of command. 
General RITER. Sure; and we are going to get rid of that  and make 

the Judge Advocate General with his corps independent of that. 
Mr. DURHAM. That  is what we have been trying to do. 
General RITER. All right. Now that brings me to the petition for 

rehearing after trial-and I will quit-to the Judge Advocate General. 
Now I had a hand in bringing that about, a t  least the provisions for 
the ractice in the manual. 

Tgis draft of the thing has emasculated it.  I t  was intended as a 
relief for the accused and now they say he can file a petition for newly 
discovered evidence or fraud upon the court. 

Why, gentlemen, that will be just a few cases. And the great power 
given under the 2575, of that power of the Jud e Advocate General to 

within 1 year, they have just emasculated and torn all to pieces-by 
putting it on newly discovered evidence and fraud on the court. 

We11 that is just holding up a chimerical thing that in practice does 
not exist. We want those powers that were written in 2575. And I 
know there are lots of cases where there is not any sucb thing as newly 
discovered evidence and there is not any fraud on the court. 

But  there have been surrounding facts and circumstances on the 
battle line, such as when that kid an away from the battle line or 
when he slugged the sergeant or maybe slugged the captain. 

the Judge Advocate 6 eneral exercised that. As I understand it, 

relieve an accused who is in the hoosegow by t a e filing of the petition 
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There were mitigating influences there which the Judge Advocate 
General under the 2575 provision had the right to take cognizance of. 
And t'his draft robs him of i t .  

Thank you. 
M r .  BROOKS. Thank you very much, General, for the very fine 

statement that you h a r e  made and which has been most interesting 
to this committw. 

I make a plea to put it back. 

11r. Doyle asks to ask )YOU a question. 
G.enera1 RITER.  Yes, 11r. Doyle. 
11r. DOTLE. G.enera1, the reason I left' your testimony, I had to go 

to another subcommittee arid testify. 
On yesterday I made the statement-I am a lawyer, by the way, 

a t  home- 
Gencral RITER. I know you are. 
J l r .  DOYLE. I made tlic statemcint that I fel t  at all timcs the facts 

shoiiltl bc rrvirwahlc. 
General KITER.  To11 are not .  I,istcn--cxn I just t'alce a minut'e on 

that? \\'hen ~ v c  sct i i p  tlie 
lmartls of rr.r-icn- i r i  t l i c t  I)~~:inc.li ofric*o of t l i c  European tlicatcr, we 
\wro indqwiitlcnt of the command at  tlie ETO. \\-e snt as an inde- 
pendent judicial tribunal under tlie Presitlcnt' as to military justice 
matters. 

All right. That was tlw fifth p : i iy rap l i  of tirti(~l(~ of war 5O)h that  
President Koosewlt ac.te(l 011. .Inti i t  l i i i t l  I ) ( T I I  ovrrloolictl during all 
of the. years. So\\-, \vli(iti t l i n t  \\:is sv t  u p  t l icrc .  t lw  internni practicc 
of that reviewing board or coiit,t---\\-(t fuiicntionctl :is II. circuit court of 
appeals-was not clefiriotl. 

T l i c  Prwitlcnt tlefinctl it in 
sptting up thc court. ..Is a (~otisoqucnc(' we foui i t l  ourselves having to 
develop our o\vh principle of  la^. . i nd  I liad no  plucc to turn except 
the circuit court of appeals. 

..hid thcrc we ran against that rulv of ~ v l i ~ r e  t'licrc is eridence to 
support tlitl verdict. Tlicy would 
riot go behind i t .  .Id timc ant1 ngaiii, i f  \YP \voultl have hatl tlie 
right--n.cj knew that cc.rtniii ivitncsscs must h a v ~  been  plain liars 
that stootl ttic.rc-to jutlpc tho c~iwlihility of witncsses arid weigh thc, 
evidcnw our rcsults woiil(1 liavr h c ~ n  tliffrrcnt. 

hntl hy thc \yay, in that autonintic~ appvnl untlcr tlic, Xew Tork 
Constitution, I hrlicvc, for capital ('ascs, 01% tliat form of automatic 
appcal tliat tliey havci tlierv, as 1 r e d  tliv ronstitutiorial provision 
in Iic\\. York, on capitit1 cases, it spoc~ific:tlly gives the court of appeals 
thr riglit t'o w igh  tho t~vi( l (~i iw tirid jiitlgce the  crctlibility of witnesses. 

I am most emphatic on that. 
11r, DOYLE. Thttnk you vciry mucli. 
G.cmbral 1 i I w ; i t .  Now this rit'w court tlitit wci tire setting up-you 

see how tha t  is 1iItiitetl 011 points of law. TYliy that is inadequate. 
That court must have tlic powc'r to go further than  t'hc circuit court 
of appeals. 

11r. 1>o~r,I:. Thank you. 
Gentnil I<ITi i f i .  ?‘here ~ J - P  hrwi too rnany coniktions in the c k -  

cuit court of appeals bcc*auso t h o  court woultl no t  go any further than 
say, "There is eviclencxb lic~rc!, t h a t  is enough." 

51r. BROOKS. Geri(~rd, I \voultl  lilic t o  nsk you this question, that  
has been asked me. 

.Im I in  rrror? 

That touclics r n v  all off on this thirlg. 

It \vas riot defiriecl by thci statiitct. 

\\-e havc til l  lost our msc on that.  
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General RITER. Yes. 
Mr. BROOKS. Does the American Le ion advocate the setting up of 

in the Air Force, as you have in the Army? 
General RITER. The American Legion goes furt'her than that. We 

have a mandate from our executive committee just recently asking 
that the functions of the Judge Advocate General of the Kavy, Air, 
and Army be consolidated into one. Mr. Finn is going to present that 
aspect of it. 

a separate Judge Advocate General's gD epartment in the Navy and 

Mr. BROOKS. And that would be a separate force? 
General RITER. Yes. 
Mr. BROOKS. Any further questions? Thank you very kindly, 

General RITER. Thank you very much. 
Mr. BROOKS. Mr. Finn. 
Mr. POSTOX. I am the associate director of t'he American Legion 

Legislat'ive Committee. Ceneral Taylor had t'o leave to go to another 
committee meeting. I would like a t  this time t'o introduce Mr. Finn 
to you. 

We are very happy to 
have you, sir. 

STATEMENT OF JOHN J. FINN ON BEHALF OF THE AMERICAN 
LEGION 

Mr. Finn is going to present that. 

General. 

Mr. BROOKS. Just have a seat., Mr. Finn. 
You have a prepared statement, Mr. Finn? 

hIr. FINN. I have a prepared statement, sir. 
(The prepared statement follows:) 

PREPARED STATEMEKT O F  JOHN J. FINN, JUDGE ADVOCATE, DISTRICT OF COLChfBIA 
DEPARTMENT O F  THE .%MERICAN LECIOK, CONCERNING H.  R .  2498, THE PRO- 
POSED UNIFORM CODE OF NILITARY JCSTICE, MARCH S, 1949 

I. I N T R O D U C T I O N  O F  KITXESS 

The witness appears on behalf of the American Legion. 
The witness was graduated from Kortheastern University, School of Law. IIe 

was admitted to  the hfassachusetts bar in 1929 and was actively engaged in  the 
practice of law in the city of Boston from that  tirne until entry into the Navy in 
October of 1943. His practice was almost entirely devoted to trial and appellate 
work defending negligence and contract cases for insurance companies and  others 
with a substantial experience in the defense of criminal cases. 

Upon entering the servicc the witness was commissioned a lieutenant (junior 
grade) and assigned to  the Office of the Judge Advocate General at Washington 
where he served for approximately 33 months in the review of general court 
martial cases. For approximately 3 months of that  time he served on the board 
of review set up in the .Judge Advocate Gcneral's Office near the end of the war. 
The last 4 months of his service were spent as recorder and member of the Rallan- 
tine Board set up by the then Secretary of the Kavy ,  h l r .  Forrestal, to review and 
consider revision of the Articles for the Governnient of the Xavy, the providing 
of officers to perform law duties and related matters. 

The witness also assisted Judge hlcQuire and his committee in its inquiries which 
led to  the conclusions set out  in the report of that  committee on, relatively, the 
same subject. 

The witness is a member of the Masssachusetts 1,aw Society. the .4merican Bar 
Association, the Federal Bar of hIassachusetts, the Bar  of the United States Court 
of Claims and of the United States Supreme Court. He is a member of the 
Reserve Officers Association of the United States. He is presently the judge 
advocate of the District of Columbia Department of the American IJegiorl. 

8!4088C, 0-30- --in 



tii S 



679 

tion of military records set up under the Reorganization Act (Public 1,aw 601, 
79th Cong., sec. 207) be made to act  i n  accordance with the will  of Congress and 
th: people; and 

That  consolidation of all legal offices of thy, armed forces may tic effected 
and in the future bc carried out under oiie head. 

l’he position of the  American Legion with regard to control of legal functions 
is adcqiiately set out i n  the  foregoing resolutioii. I t  is presciitcd here and no\v 
for the coiisideratiori of Congress. 

I t  will bc noted that in Erigla~i? there has been a nierger of the Air Force and 
Army Judge Advocate Generals officcs. A civilian has been put i n  charge. 
Due to the recent enactment of thc legislation which effects this changr, thc 
Legion has been unable to  look into the  matter as dccpiy as it \voiiId likc. bu t  
refers Congress and this committee to  the London Letter i n  the  American Bar 
Association .Journal, page 75, in the  January 1949 edition. The  follo\vi!ig statc- 
ment appears therein : 

“l‘he position of the  .Judge Advocate General arid the orgariizat ion of his 
department has heeri under consideration for some time. The Sccretary of S ta te  
for War, Xlr. Shi~iwell. stated on Septemt)er 21 i n  the Iloiise of Coriirnoiis that  
the ,J~idgc Advocate will, in thc future, he appointed on the rcconiineiidatioil of 
and he responsible to  the Lord C‘hancellor, instead of the Secretaries of State for 
JVar and Air. The responsibility for acting or not acting on the ,Judge Advocate 
Gcrieral’s advice in particular cases will remain with the Secretary of S ta tc  
concerned. 

“The Jiidge Advocate General’s Ilepartment n i l l  be recoiistit\ited so as to  
separatc the functions of pretrial advice antl prosecut ion from fiinctions o f  a 
judicial character. The former functions \\ill he transferred to  directorates ill 
the Ilepartments of the Secretaries of State for War and  Air. 

“The Judge Advocate General will also cease to hc rcsponsible for the collcc- 
tion of evidence against, and the prosecution of. war criminals. These duties 
will he carried out in the directorate of the War Office to  which the Judge Advo- 
cate General’s existing military depart,ment has been transferred. 

“The rcorganization took place on October 1 ,  1948, antl a statrnient shon ing  
what are now the main funct,ions of the  Judge Advocate Geiieral has hceh circu- 
lated. He is to superintend the adininistration of military aiid Air Forcc law in 
the Army and Air Force, respectively, including the provision of deputies anti 
lcgal staffs with the  principal Army and Air Force cornmarids abroad: pr(Jvi(1p 
and appoint judge advocates a t  trials by courts martial and military coiirts 
held in the United Kingdom and abroad: review the proceedings of courts martial 
and of military ‘courts held piirsuaiit t o  royal warrant (prisoncr of ivar and war 
criminals), including the tendering of legal ativicc, oii confirmation. rc,vit,\-:. or 
petition. I n  the event of its heing necessary to quash the procecdings he \vi11 niaktt 
recommendat.ions to  the appro1:iiatc Sccretary of Statc or commaiidrr i n  c1iit.f 
with this object. He will have custody of the proccrtliiigs of all courts inortin1 aii(i 
military courts, and will give tancc to  rach Secretary of Statc i n  the  formula- 
tion of any advice it may be sary to give regardiiig the proceedings of courts 
martial and military courts for the  trial of prisoiiers of war. I n  1 
as legal adviser to the Secretaries of Statc for War and Air. he will ad\ 
general legal questions affccting the .4riny and Royal Air Forcr.” 

tion of this suggestion. hut are bmed upon the code as proposed in H. It. 2488. 
The remainder of thc remarks furriishcd herewith arc’ madc without contenipla- 

111. I’I5RSOKNEL 

F o  code can be d r a m  which will eliminate all abuses. You cannot legislate 
changes in human nature. 

Unlike the Arniy, the S a v y  has not I I O W ,  aiid never has had, a corps of lawyers. 
Until the recent war it possessed a very sinall group of officers who wcre regiilar 
line officers, but who had been sent t o  law schools. Some of these irien \verci 
admitted to  the bar of various States. Some, i f  not most. never n-ere admitted 
to  any bar. Of all thc Judge Advocates General of the S a v y ,  n o  more t h ~ 1 1  
two, or possibly three, have been lawyers admitted to  practice hcfore thc liar 
of a State of the Union after taking a bar examination. This group was aiigniciitecl 
by the use of a few civilians. 

During the last war this cadre of legally trained officers served maiiily in 
combat or at sea and not in legal capacities. l los t  Irgal hillcts wire filled b y  
Reserve officers called for the purpose, or by retired officers who had had sonie 
legal training. 





It may be tha t  with its better facilities for otitairiing information, becaiisc of 
world conditions, and possible defects in the present codes, the Congress will 
believe it proper to  enlarge the  jurisdiction as proposed or  confer it to a greater 
extent. 

Iri order to provide for temporary ,situations, aiid to  correct the present codes, 
however, \ve shou!d iiot surrender so much of oiir liberties that our form of govern- 
ment may or wil! be c:iidaiigered. 

If Coiigre-s, i n  i ts  wirtloin. derides i t  i h  necesiary to widen jurisdiction, it is 
believed that profcs.*ionally t rainrd laxvyers ~ho i i ld  adiriii:ixtcr t hc code. ‘Tl~ere 
is an almost vital riecc.saity t o  providc an adeyuate and fool 
I f  jurisdiction is t o  be e i i la rgd ,  i t  behooves 11s to eiilarce t l  
that  are t o  review lh( ,  actioiis of military courts and Iiot 
activitif..; of such 1)oards that, they are or rail lie rrndcretl impotent in tirne of 
emcrgt~iicy or 11) s trria.  

1’ R E V  I E \V 

r .  1 lic re\.iow proccdiiros i i i  tho r)roposc.d b i l l  are n Ioiic, advance. I t  \\-ill I ) ( \  nctcd 
f r m i  t h e  e ( ~ i n i ~ i ( ~ t i i . ~  of t l i o  tiraft.5ini.ri that 111aiiy c;f the proceciiirw sc t  tip i l l  this 
respect arc’ pntirely new to t h e  Navy. 

fur the C~overr i~i ient  of tlie N a v y  inakc i i o  provi-ion for boards of 
I I  \ V ( ~ r l ~ l  R’ar 11 there wa? set ul) i i i  the O f i c t o f  t h e  Judge ‘jdvocate 

General oi ic ’  riicli boaid. Its fuiictions was io  reviciv such cases, with a feiv excep- 
tions, wliich the officer? charged rvith the diitl.  of primary revie\\ i n  said Ofice 
were coriviiicec! ahoiild bc ,set aside. Said hoard rarely handled a case which had 
bec.11 pa,ssetl a. legal. 

\\’hen corirt-martial cases arrived in the Gffice of the Judge Advocate General, 
each was read by a single officer. If he passed it, the case was sent to the Bureau 
of I’ersorinel for action on the  sentence. On the  
other hand, should siich officer determine the conviction was improper and  seek 
t o  set it aside, th r  case w a d  then reviewed by each of his superiors. If any superior 
disagreed, the ca5e was passed as legal--bomctimes, when passed by an intermedi- 
a t e  superior of the first officer, the Judge Advocate General never saw the  case. 
What officer whose fitness reports were to be marked by t.he intermediate officer 
\vould have the temerity to  go over his head and appeal to the  Judge Advocate 
General? 

Under the system then, and  even n o y  in vogue the officer who found or finds 
errors of law in a niimher of caqes caiised and  c’auses a slow-down in the work 
turned out. .4 commanding officer, anxious to make a, record for production, is 
not fully appreciative of the work of one who. becarise of his belief that  legal vio- 
lations have occiirred, insists on writing an opinion. Such a reviewing officer, 
who in 1)rivatc life might be cornmended for his nieticiilous care and devotion to  
duty,  might not receive as satisfactory a fitness report as one who, because of 
lazincs>, IirgIigence, or ignorance, passes a case wit hoiit writing an  opinion. 

In th is  connection it, is believed that sonic figures which are to  be found in the  
minority report of the I3allantine Hoard appointed by  the  Secretary of the  Navy, 
which reported to the  Secretary of the S a v y  on April 24, 1946, will be of interest 
t o  the comrriit,tee. 
Figures  

I n  fiscal year 1945, 27,861 general courts-martial cases were received in the  
Office of the Judge Advocate General of the Xavy. Only 60 of these cases were 
set aside in  toto (0.21 percent) by  tha t  Office. Sixty-nine more were set aside in 
to to  by convening authorities (0.24 percent). Thus, in the  entire Navy, 129 cases, 
or 0.4 percent, of general courts-martial trials were set aside in toto. The total  
number of cases resulting in acquittals, reversals, nolle prosequis, and in which 
pleas in bar were sustained, were 682, or 2 percent. 

The annual report of the  Director OF the Administrative Office of United States 
Courts for 1945 under the report of the  Judicial Conference of Senior Circuit 
Judges indicates t ha t  41,653 defendants were indicted iu tlie year 1945. Of these 
34,117 were convicted, and 7,536, or 18 percent, were not convicted. Of this 
7,536, 6,369 were dismissed and 1,167 acquitted. The same report shows tha t  
in appeals in criminal cases in Federal courts, 18.6 percent of the convictions 
considered in 1945 were reversed. 

In  short, these figures show that, naval courts, composed of legally inexperienced 
personnel, in considering cases handled by men also generally inexperienced or 
improperly chosen for their duties, freed only 1.9 percent of the  accused brought 
before them, as compared t o  the 18 percent in Federal courts, presided over by 

No ot,her legal review wzs had. 



lifct iiiie judges considering cases presented by professional !awyers, a ratio of 
10 t o  1. 

111 review.; hy conveiiiiip authorities and the J A G  office, 0.4 percent of general 
coiirts-martial cases werr Pet aside i n  toto. This must, be contrasted with the 

0 percent of caPes set. aside liy the Federal courts, a ratio of 46): t o  1. If we 
uiiic for the sake of argument that. 90 precent of the i iavy  cases were either 
:IS of guilty n r  rases where an appeal ordinarily would not be taken, and use 

only the remainint( 10 percent, on the basis of review we find the  ratio is still 
4’; to 1 .  

Todav the zi t  iiatioti ha? been wnie\vhat iniproved tiy the use of “panels” for 
tliC reviciv of cer ta in  caw;. The panel<, hoTvcver, are far renioved from the 
Jurlxc .Ativocatc Grricral, arid the poqsibilit v of onr man overrriliiip the work and 
vi(,\\.- of several still rcniains. Their ii?e ha.; no Iwal hnrirtion i n  that they are 
iiot rcquired t)y Ian. and  could be aholished i f  a ,Judge Advocate General dwircd 
t o  tnkc siicli action. 

t ~ ~ i ~ * l i  :I iy - tcn i  sliciiild iiot c>sist aiitl a11 attciriipt ic  inad? t o  eli~nitiate i t  by the  
~ i r o ~ i o ~ r d  code. 

lt i5 t h v  tie1ic.f of t h e  Ainczricsii 1,ceiori that  t h t ,  daiigcr,< presently arid foririerlp 
rxiiriiic tin1.e l in t  t ! w i t  c3ffectivcly prrvci i ted i n  f 1 ,  R ,  2498. The pcwi1)iIity that, 
in t ime of riiirrxf’iic-v, or nianliolver sliortagi~s, rral or iiriayiiied, t h r  former prac.- 
tire- will I N >  rrwtat)liihed zhoiild tic cffrrtiially t)arrrtl. 

Foriiicr Chief .JiisticiJ atid Pre3idciit Taft o i i w  said xvhrri  diwti=eiiig viviliati 
coi i r t ,G:  “ I t  is not otily iiriliortnnt !hat jiistive tic, donc~: i t  is cclually important 
that t h e  p i i t ) l i c .  I ) r l i t%vr that ,iiirticr. i. btxiiie dotir .” 

They ~ ~ r n p l e  i n  A1rirric.a havc t l t c .  idra that thc  Slilitarv T~:statili.shmriiti are run -  
t r o l l ~ d  I iy civiliatis. Thr C‘oiiimaiitl(~r i t i  ( .‘tiirf aiid thc. hexad. of oiir defense, 
rni l i tary atid iiaval de l ) a r t i n f~ t i t~ ,  are riviliait-. \Vlicii o i i r  yoi t th is drafted into 
rlie >rlrvit,(z, i t  i.i n tinard roti.qi-tittz r i f  rivilian.: \vIiic*li drtrrniirit~s thc fart. 

!l(J\t‘c\-f’r, i t i  c’nwi of  how ~ v h o  grt i i t t o  troiitilr i t i  thrx a r n i d  i(,i-vi(*eq, thore i* 
i i n  r t F ( ~ c , i i l . c ~  c i i  iliaii v ~ i i ~ t r o l  ovcxr t l i r  tyl)cs o f  w1c~a.r the allc~ged woiig-doer 
rrcvi vas, 
.I niaii may r t w i i  c’ : i t1  ni1iiiiiii.t rat iv(1, Iiacl-c,oiidtic.t, or di~horiorahlr diicaliarge. 

I t  i i  t l i ( -  l i r l i r f  Of t i l ( ’  A n t ~ ~ r i ~ ~ n i i  I.r.giciii that all stivh sc~vc~rartrrs froin the service 
~ h o i i l d  t io t  Iw c ~ f f o c ~ t c ~ c l  i i i i t  i I  n licrarti of (,iviliaii* ha< pa.<srd r i p o t i  t hc:ni. 

Sr<i t iv  iiiilitarl. n i c ’ i i  l iavc~ i i o  cwii,.cl)t ion of t h t ,  r fwt of oiic of t h c w  diwharges. 
T h i .  i v i t t i r - .  lis. lic,ard a iiiariiic ( ~ ~ I ~ i t i r i  >tat(’ that a t)nd-rondiic*t diwliargcs was 
i to  1iini-r’ c i l r i o i i i  thnr i  ~ v o i i i t l  1 x 3  t i i t ,  V : L - ( ~  i f  :i l)oy after \vorkirig for soinc tiinr: for 

S l a t ~ y  lioyi: liavci hcrri ctcnird t h r  opportunity 
t o  y( i  t o  - C , I I O C J I .  f i t 1 1 1  ~ ~ i i i ~ i l o y i i i ( ~ i i t  atid csiiioy life a; othvr-; do for ari itidisc~rc~tiort 
m n n i i r t i d  i t i  t h t ’  i i i i l i tn ry  o r  tia\.aI wrviw,  a, a rcsiilt of n h i e h  they received 
tli-c,harrc- ot1ir.r t l i a i i  l ioti~iral~li~ or i i i i t l r r  1ioiioral)l~ c~oriclitiorts. 

C;ciic~rnll\. i t i  viviliaii i i f r .  \\ h r r t  orir !la-. t)ccn r o t i v i c ~ t r t l  arid icrves his scritcnce, 
!ic lin. i J C T l i  ~ I v~ i i i i ~ I  I O  ha1.c paid hi< r l r l i t  to .soc,icJty. The stigma of a bad- 
c ~ o r i t l r i c ~ t .  o r  (li,.ti~iti[ir~t)l[,, arid wine t y i w  o f  adniitii*trativc, discharge follows a 
tJOy throiigli ! i f ( , .  Siic,li cli.chargr-, ct(.  . .  ~ h o i i l d  orily I)(: givrri i f  thoroughlv 
clrw.rvrcl. 

A rcviriv tJy ati officrr ~ v l i w c  proinotion, cvcri career, depends upon his relations 
to  arid with hi< ?riI)rrior ofiirrrs cannot, i i i  t h r  natiirr, o f  things,  be that type of 
impartial revirw which qhniild t)c afforded to rriaint,ain the confidence of the  
.4merican proplr that  n hrti ttirir boy.: arp drafted or otherwise enter into rnilitary 
or naval service, t h r y  will get a fair deal. 

IYhrn a caw gets to the r e v i r n  staqp t h e  qticstiori of the deterrent effect of the 
i p o r i  thcni ,  trtmpted to  commit the same acts and the consequent aid 
aiicp to the niaintcanartce of discipline, is atisent. Generally, at least 
th(1 S a v v  wac concerned in the last, war, the review takes place months 

after the coricliisiin of t h r  trial, and the sh ipmate  of the offender have shipped 
oiit or arr  far removed from tho place where the offense took place. 

Thii;: i t  Canriot l ~ c  siircessfiilly and corivincirrgly argtied that a proper civilian 
rcvirw tvo i i ld  tinridcriff the comrnarid i r i  enforcing discipline. 

.\IF cotitmertts, i r i  the appendix IJelOW, relative to the proposed article 07, are 
applicatile here. 

1tr:vioJr. t)y such a groiip would have a d errent effect on some commaridcrs. 
If it is conternplatwl that, wider jiirisdictiort to be granted to  the armed services, 
the  power and authority of this council intended to be set up should be sub- 
stantially broadened from tha t  given it in the proposed code. 

t i r l  a Ict  t r r  of rc.c,ciiiiinc,iidat inti iipoti Itsaviiig his jot). 
I tlic’ cas(’, 



VI. APPENDIX 

Discussion here will he confined, in the  main, to  matters not touched upon in 
t,he statement, made by Commander Riter. 4 n  at tempt  will be made t o  discuss 
thc various articlcs in their numerical order and as they appear in the proposed 
code. 

Article 11, section 1, indicates tha t  persons are subject to  the code who are 
called, etc., “* * to  duty in or for training in, the  armed forces, from the  
dates they are required by the terms of the call, draft, or order to obey the 
same; * * *.” 

Instead of making this code consistent with section 12 of Public Law 759, i t  is 
believed this section nullified the latter act. 

I t  is not believed tha t ,  until a person is actually sworn into the armed forces, a 
military court should have any jurisdiction over him for offenses which i t  is 
believed this clause is attempting to anticipate and provide for. Until a person 
is actually inducted into the armed forces, he remains a civilian, and he should b e  
t>ried, if he has committed an offense, by civilian courts. During the past war, t h e  
civil courts handled this type of situation adequately. 

Article 11, section 3, provides that  Reserve personnel who are voluntarily on  
inactive duty training, authorized by written orders are to  be subject to  the code. 

Without further implementation and  clarification it is believed t h a t  this 
section as worded is far too broad to  accomplish what is apparently in the  mind 
of the draftsman. l’hcre is no question but  what persons in the Reserve who are 
using expensive equipment of the armed forces should be subject to  such a code 
for offenses arising out  of the use of, or while they are using, the  said equipment. 
As  written, the clause allows too great latitude and creates too much uncertainty 
to  be allowed to  stand. 

Article 11, sections 11 and 12, indicate additional persons, mostly civilians, 
who are to  be held subject t o  the code. 

I t  is realized that  preserrtly t,he armed forces have the power to  court martial 
some of these individuals. It is the position of the American Legion that  broad- 
cning the jurisdiction to  t rv  civilians, as is attempted here, should be very charily 
extended. If the Congress believes t h a t  the armed forces should be allowed t o  
t r y  these people under such a code, the  American Legion would not raise too 
strenuous a n  objection. R e  believe, however, that  a n y  such right should be 
closely restricted and  circumspectly granted. 

Article I11 (a). Jurisdiction to  t ry  certain personnel: 
“Reserve personnel of the armed forces who are charged with having committed, 

while in a status in which they are subject to  this code. any  offense against this 
code may be retained in such s ta tus  or. whether or not such status has terminated, 
placed in a n  active-duty s ta tus  for disciplinary action, without their consent, 
but not for a longer period of time than may be required for such action.” 

I t  is suggested that  this section should have a definite time limit inserted for 
the reason that ,  as drawn, it creates the possibility of persons bcing confined 
without trial for substantial periods of time. 

“Article IV (b). If the President fails to  convene a general court martial within 
6 months from the presentation of an  application for trial under this article, the 
Secretary of the Department shall substitute for the dismissal o rdyed  by the 
President a form of discharge aiithorized for administrative issuance. 

This section as written provides to  great latitude and should be furnished with 
additional safeguards in order that ,  if a court martial is asked for, it can be had. 
As .written, should the  application become lost or pigeonholed and never reach 
the  President within the  6-month period allowed, the  service involved could 
administratively discharge the officer. 

111 general, with respect t o  all dismissals not only with regard to  officers, but  
also as to  enlisted men, it is the position of the American Legion that  at the  very 
least, if there is necessity t o  administratively discharge and a man is to  be dis- 
charged administratively, he should be given a hearing before some board set up  
for the purpose. We have not been furnished.with figures, but complaints which 
have come t o  our attention indicate that  literally thousands of persons received 
administrative discharges “from the armed forces during the last war. Many 
of these allegedly received no hearing before any type of tribunal, board, or court. 

It is not believed that  many officers have a true conception of what ultimate 
effect this type of severance from the armed services has upon the future of the 
person dismissed. Any severance from the service, other than an  honorable dis- 
charge or similar action, has deprived boys of the opportunity to  go t o  college, 
t o  obtain employment, and generally has created situations which, in many in- 

* 
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staiicc?, have been gros5ly unfair. Certaiiily such proccdure is not in accoid \i.ith 
,4meiican principles of justicr. 

.4rticle 15 (h)  provides that the Secretary of a department may, by regulatioii, 
limit the powers-granted undcr this section generally. 

Srct,ion (cj providrs that tlic Sccrctary of thc  Departinrnt niay, by regiilatiori, 
specifically prcrcribe t hc punishineiits aiitliorized by the sectioii. 

I t  is bt~1icvc.d that the powers aiitl puiiisliiiients Phoiild tie sitbjcct to t h e  regula- 
tion of tlic Presidriit or a t  least thc  Pccrtstury of Katioiial I)ef(>nse. Otic of the 
cornplairil~ Irvclcd a t  t h r  arincd scrvicw was tlic wide di.*parity i n  puiiishiilciit~, 
c ~ v m  i i i  diffcxrc,iit corninantis of t he sainc .-rrvict~. Passagc of thwc scclioiis will 
not rrincdy, but crrtainly crratc additioiial basis for coinplaiiit. I f  ttic powr‘: 
aiid priiiirhrntwts iiidicatcd in  this articlr emanate frorii o ~ i e  source, such act iori 
will insure riniforinity of prinislitncrit for the  saincs typc of offense and a iiiiiforrii 
rxerciw of poxvcrs throughout t h r  arnicd wrvices. 

.4rticlc, 1 5  (d, providcs for ai1 appcal through proprr  channr l~ ,  but iiidicilcr.,. t l i v  
per.son niay bv rrqiiirrd to  sorvc thtt piiiiiiliincnt atijiidgcd in  thcl mcvmtirnt~. 111 
practicc, i t  is 1ic.licvcd tliat this srrtinii \ \ - i l l  prove to  I)(, a iiiillity. Po--it)l). it 
\vi11 > w v c  to  clear tlir wrorrl of UII indi\.itlual, h o \ v ( ~ v r r .  

Art ic lw 22 tliroiipti 29 diici is i  t l i c s  appoiiit i n r t i t  aiid coiiipositioti of cuitrts 
iilartial. 

I t  is grratly fcarcd that tlic matter nh ic l i  has cariwrl the grciatcxst, atiioriiit of 
discuwion since the clo=c of the  last xvar: iiainrly, coritrol by  coiiiinand over  the 
fiinctioiih of thc courts;. ha< riot twcn rtlmcdicd 1)y th( ,  p ropowl  sections;. This 
arpect is cnipharizcd 1))- article, 27, n.liri.c%iii it is prnvidorl that  for m c * l i  gc.iieral 
aiid special coiirt martial t he coiivciiiiic atit hority shizll appoint trial atid tlefcnsc: 
miiiisrl, rt e .  I t  is iiiipos*it)lr for niv i n  ro i i c r iv r  that n p(~rsoii rcprr.;rlitr+ by 
de.-igriatrd coiiiisrl, from thc  ,staff of th(. corninatid xvhicti has tlctc~rrtiiiicd lit\ is t o  
hc t r i rd .  \vi11 hr fvlt to  li: t~.c.  rt’ccivcd thv yigoroiih rlcfviisc wliicli thca ;\incricari 

tein ha- iiiclicatrd o i i c ’  caii r s p r c f  i n  oiir coiirt.. I ~ : v ( ~ t i  if t l i r  perviii i ;  iiioht 
orouqly d(~fctidcd, i i i c l i  a .<ct-iip is siiipc.ctcd arid, cvvii utidcr t11(~ most eti- 

liglitcnpd adininistratioii. i r  a coiivictioii oiisriw, criticism will al\vays follow. 
of avnilshility ryists. Scc comment iindcr ar!i:lr 38 on th i .  point. 
s\.i(li,s fiir nl)..c,iii an(l adriitioiial rriviiitwrs. 1 Ii(1 proccdrirw .<rig- 
I X [ ) ~ I *  ( 1 ) )  aiicl ( c l i  of said a,rticlrl, for appoiiii t t i i ~ i i t  of atidit iolial 
t i ( ,  . t I ) w i I i v -  of ri-rtnii i  iiIvtii1)~~rs is not coiitliicivc~ i o  coiifid(.iict, that  

the wiivict  i o i i ,  i f  ; r r i ~ ’ ,  l i a i i ( l i d  c lo \v i i  tiy qiicli a (wiirt \voi i l t i  I)c eorrvct. Tt i.G thv 
positioti of t hc. Aiiic,ricaii 1,cgioii i hit1 otiri, 1 ritil has -tartcad Iwforc, a coiii-1, i f ,  for 
any rcasoii, at)wiicv aiiloric t 1 1 1 5  iii~~tiit~i~r-tiip accrii(’, thr. r i~ i t in in i i~g  i i i v t i t h ~ r s  of 
thc cnur i  ~ l i o i i l ~ l  ; i ~ ~ c ~ t l  to n fii!(titic, l’ro~.i~ioti  r:?,ii nl\vay. lw riiadcl i t i  ~’cg:rrtl 
to grnrral coiirlh niart ial for Iinviitg siifficiviit rnvriit)c~rs al)poiiitv(l t o  t l iv  cniii’t t o  
iakc cnrfs of tht, !)os,.il)ility ilia1 n m(%irit)rr m a y  iiot t)c at)lo to fiiltill hi.< tliitier. 

Articlc 31 ( 1 1 )  rrads R C  follo\v:-: 
“If t 1 i ~  cliarncs or sprcificatioii,G arc’ iiot foriiially corrvct or do not  coiifoi~rii t o  

thc siihsiaiicr of tlir cvidrtirc~ coiitaiii(~d i i i  t 11r rcnport of t l i ( .  iiiv(bstigatii)g officcr, 
fortrial corrc.c.1 ioi is, aiid siicli cliarigc‘s i i i  t h c s  cliargrs aiid spc~rificatioiir as ari’ 
ricrdcd t o  niakc thein roiiforni t o  t lit. c:vidoncc may t)r tiintli~.” 

If t t i l ,  

intciit i. t o  allow change3 i i i  l h c  clinrgw aiirl sporificatioits i f  clerical arid typo- 
grapliical errors appear, t h r r r  vvritd t)c i i o  o l ) j (~ct ioi t  t o  thi- wri ion, ctxcrpt that  it, 
probal~ly i v ~ i i l t l  bc sitiiplrr t n  state tliat that  t y p r  of vrror is cotitctnplatc:d arid is 
t o  tw correctrd. IIowcvrr,  xvhrn  powcr is givctt as it  apparcsnt ly is hrreiii t o  make 
changc,Q in thc chargcs aiid spccifications to  mnkc thein enitforin t o  the cvidcncr, 
i t  is f c L l t  t’hat such poivrr i n  tlir hniitii: of :iiiscriipiiIniis pcrsoiis c ~ ~ i i  lead t o  great 
ahwcs arid certainly it is not hc~licvrtl that tlic coinniiti cr n.oriltl authorizt: a law 
of this naturc. Placine crirhs oii th i s  pon.or i n  a niatiiial is not a sufficicsrit guar- 
an t r r  against ahriscas. The ciirhs Sh~Jiild bc specifically w t  oiit in the code. 

Articlc 37, which drals with iirila\~;frilly iiiflriaiicitig th r  action of tho court ,  liaq 
liceii d(talt lvith a t  Icngtli hy Conirnaiidcr R i t w .  In addition t o  the comment 
made hy him with which this witnrrs agrc s, i t  is noted that no pcnalty for viola- 
tion of this article is w t  niit i r i  t l i r  nrticlr i elf. T h i ’  noti,,. indic0,tr thRt arliclc $18 
m3kt-s violation an offcii+o. I t  pri)l)aiJly u ~ ~ i i l d  tx\ inorr vffi>ctivc to  iiidicat(h i i i  
t h e  articlr itsclf that  it is aii offriiw. 

111 article 38 ( h j  it is providcd that an acwised shall havc thc right t o  be rcpre- 
seritcd iri his di~fviisr arnorig othrrs hy military coiinsc~l of his own sclectioit i f  
rcasonably availahlc. 

The provision of reasonable availability has hcen the  carisc. of m w t  of 1h 
criticism which has corn(’ t o  thc attention of this witness with relation to  t,hr 

LVithorit arlrl i t iona,l  ctarificat i o i i  this clni is(~ as it, .staiids is ol),j(,ct ioi io , t ) l (~.  
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furiiishing of counsel, by the command, to a defendant. If counsel has been reason- 
ably successful in defending culprits, his availability ceases or, in some instances, 
he has been made what is in this code called trial counsel, and thus obviously has 
been unavailable to defend cases. I t  is believed that some effort should be made 
if humanly possible to remove this restriction, not only in respect to this section, 
but wherever it appears in other sections and articles of the code. 

Section (f)  (3) ,  if  it is intended 
to  be confined to military personnel in its application, is probablv proper; but if 
it  is intended by this means to enlarge the jurisdiction to  make civilians responsible 
o r  to acquire jurisdiction over them, it is not believed that  the section has any 
place in a military code of this nature. 

In addition to what has been said 
by Commander ni ter ,  the question arises as t o  what happens if a finding of “not 
guilty” is entered. In 
the opinion of this witness, this section, after the first semicolon in line 23, on 
page 37, should be stricken. 

While it is believed that  a court of the type 
indicated or a commission should have the power to  punish military personnel 
guilty of contempts, this section is so broad tha t  it gives latitude for abuse. If 
counsel who is a civilian appears before such court or commission, he can arbitrar- 
ilv be held in contempt. It is believed that  a more satisfactory section, at least 
ii; regard to civilians, could be drawn if certification was made by the military 
court to a United States attorney as is provided in article 47 (3), (b) ,  and (c). 
I t  should be noted that the proposed A. G. N. article 35 makes such a provision. 

Article 49 deals with the use of depositions. I t  seems to  the Legion that  this 
section loses sight of the ancient right afforded in English and American justice of 
the right of confrontation of an accused by his accusers. 

It is believed tha t  no greater latitude with regard to  the use of depositions 
should be allowed in the proposed code than is presently allowed under the rules 
of criminal procedure presently in effect in the United States courts. 

In  this connection, in the present naval practice, a provision exists for the use 
of depositions, but, if used, the sentence given is not t o  exceed one year. In 
practice in the Kavy during the mar, if a man was charged with three offenses, 
the Navy felt that  i t  was justified in using depositions and  in sentencing, and ap- 
proving a sentence, in such a case for the term of 3 years. 

I t  seems that the military services were able to get along from their inception 
until comparatively recent times w thout the use of depositions to convict 
alleged guilty parties. In  these days of airplane and other means of rapid trans- 
portation, the necessity for the use of depositions seemq to  be less apparent than  
ever. 

Article 52 deals with the number of votes required for a conviction under 
various circumstances. In  each instance but one, there is a qualification indica- 
tive of the fact that  the required number of votes is t o  be determined based upon 
the number of members present a t  the time the vote is taken. It is not believed 
that this qualification is necessary. I t  is the position of the American Legion that  
all the persons who sat upon the court should be present a t  the time of the vote. 
Such requirement will eliminate any possibility of criticism. 

Article 62 (a) is not believed to  be proper. Generally speaking, when the 
charges against the defendant have been dismissed in a criminal trial, such 
action is tantamount to  an  acquittal and, in most jurisdictions, a retrial canhot 
be had. This section, as written, dlows the  convening authority two bites or 
more of the apple and  leaves wide latitude for abuse. action (b) under said 
article also leaves room for abuses in the way of “doctoring” records and, unless 
safeguards of a substantial nature can be and  are inserted in this section, it is not 
believed that the power should be granted. 

Article 63 provides for rehearings if a convening authority disapproves the  
findings and sentence of a court martial. It is assumed that this gives a con- 
vening authority power to  order a rehearing in a case where an acquittal has been 
returned, or that ,  in a case where a man has been charged with murder, if a man- 
daughter convirtion iq returned, after voicing disapproval the convening authority 
can return the record to the court. In the code, ILS written, and with the control 
that  the convening authority has over the courts and the officers thereof, thia 
type of section countenances continuance of the abuse complained of so frequently 
in the last war t o  the effect that  convening authorities ordered the courts to 
find as he desired. I t  is believed that ,  if it  is found necessary to  have suoh 8 
provision, section (b) under said article could be more simply stated if it  were 
unequivocably indicated therein tha t  there was to be no rehearing if an acquittal 
resulted upon the first hearing of the charges. 

Article 43 deals with the statute of limitations. 

Article 44 (d) deals with former jeopardy. 

The article, BS written, deals only with findings of guilty. 

Article 48 deals with contempt. 



Article 66 provides for reviews by boards of review. The S a v y  has never 
had anything comparable to  this procedure. In  section (b) of the article, there 
is indicated the types of cases which arc to  be referred t o  such boards. It is 
felt that  the type of cases such boards are to  consider should include cases where 
confinement for 1 year is assessed, so that in line P, on page 53, it should indicate 
tha t  the confinement should be "* * * for 1 year or more" rather than "for 
more than 1 year." 

Section (e) in said article has been commented upon a t  length by Commander 
Riter. I t  is earnestly hoped tha t  the Congress 
will not pass atiy law which includes such a provision. 

Article 67 sets up the Judicial Council and has been considered by Commander 
Riter. This is unquestionably a loug step forward and may be the  means of 
eliminating many of the abuses and complaints which have plagued the rnilitary 
with reference to  court martial. It is believcd tha t  the tenure of the members 
of the council should be firmly established hy legislation. The a1)pointrncnts 
should be by the President. hy and with the consent of the Senatr. The provision 
tha t  the members be admitted to  practice before t Supreme Court of the United 
States means very little, the reqiiirenic>iits for adm ion to  that Court being solcly 
that  one has beeti admitted t o  the bar of the hig .t coiirt of a State. hilother 
critici-in is that  t h e  type  of casrs ivhich the said council is to  review are. i n  the  
opinion of this witness. too liinitcd. I t  is m y  firm cotivictioii that if atlequate 
civilian review is had of every casr in which a discharge. other thau honoral,lr 
or urider honorable coiiditions, or a disnii,*sal from the service, or in c a w s  whrrc: 
sentences of death or of 1 year or mort. have been asscswti. therc will hr  a sub- 
stantial lessening in the iiumbcr of complaints agaiiist the type  of justice affortird 
ill military courts. I would be tempted to go so far as t o  say that a board of the 
type indicated, if established with suficiently atnplc powers. could a1mo.t bc said 
to  eliminate the necessity for a n y  other reform i r i  thc court-martial systein. With 
sufficiently broad powers, the hoards of review provided for ot herwise in this code 
would he unriecessary. 

For these reasons I repeat that  the provibiotis of this section lirovidiiig for the 
cases which are to  be considered by such a board are too limited. 

Article 69 provides for review of c a w  other thaii those previously indicated. 
It merely indicates that  such records shall be examined in the Office of the JAG. 
If previous sections of the proposed code, particularly article 66, section (b) are 
passed in their present form, the instant section creates the possibility tha t  a 
person not a lawyer would be passing upon a record of conviction in which a 
sentence of 1 year had been assessed. In  the Office of the J A G  of the Kavy, i t  has 
long been the practicc to  have law students review court-martial records. It is 
believed t h a t  only persons trained in the law and members of the bar should be 
allowed to  act  in this capacity. 

It will be noted that  only if the findings OT sentence are found unsupported in 
law will records be referred t o  a board of review and that ,  if so referred. there will 
be no further review by thc Judicial Council. These limitations are not compat- 
ible with the type of review tha t  should be had. J I I  effect, if a law studer 
to  set a case aside, then and  only then will the case be reviewcd by trained la 
If the untrained individual (in the sense that he is not a lawyer) passes the case, 
i t  is assumed tha t  there will be no further review. 

The provisioiis of article 70, providing for appellate counsel, are satisfactory in 
so fa r  as Government counsel is concerned. It, constitutcs a forward step in other 
respects. I t  is not believed, however, that the JAG should appoint the appellate 
defense counsel under the system contemplated by this code. It would be fairer 
and more consonant with American principles if such counsel were appointed by 

This witnesa concurs in his views. 

the  Judicial Council. 
Article 71 provides limitations on the execution of sentences evtending to  death 

or involving a general or flag officer. The proviso with regard to deathsentences 
is laudable. That, part relating to  general or flag officers is a departure from the  
prcsent Articles for the Government of the Navy. Presently no officer may be 
dismissed from the service until his conviction and sentence has been approved 
by  the President. This witness sees no reason why t,here should be a n y  departure 
from past practice of a restriction as indicated. 

Section (b) of said article is also a departure from established practice, at least in 
the Navy. Technically, 
section (c) is a departure from present Navy practice. Now a t  least technically 
the Secretary of the Navy must approve the type of acnteiice indicated herein. A 
danger exists in this section in the  limitatioii or proviso tha t  the sent,ence must be 
suspended. There does not appear to be any real reason why a change from the 
present system is warranted. 

I t  is a departure which does not seein t o  be warranted. 
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Article 73 has been previously discussed by Commander Riter, with whose 
comments I agree. 

Articles 74 through 134 list the  punitive articles. Many of the punishments 
available t o  a court listed in these sections are drastic. I t  is the view of t h e  
American Legion tha t  the Congress should spell orit the limitation of punishment 
and should not leave such a serious matter t o  the caprice or action of a court which 
many times may be unaware of the seriousness of the offense charged. 

Article 94 indicates t ha t  a person under certain circumstances who ‘‘creak8 
any  violence or disturbance is guilty of mutiny” and is liable to  be punished by 
death. I n  the opinion of this witness, the quoted words should be stricken from 
this section for the reason tha t  much too wide latitude is given under the section 
as written. If a person became involved in a n  altercation in a public street, a n d  
if this section is literally interpreted he could be held to be a mutineer. 

Article 106 refers to “lurking.” $his is much too broad a proviso in scope and  
punishment for such an  ofrense. If the section was meant to convey “lurking 
and acting as a spy,” etc., rather than  “lurking or acting,” etc., there would be 
no objection, and the American Legion believes there is necessity for such a 
statute.  

Article 107, as written, should also make provision tha t  any  person who prepares 
or makes or directs the preparation of a statement of the nature indicated, in 
addition to  the one who signs such a record, should be punished as indicated. 

Article 118, section 3, as written, provides too much latitude to  be passed 88 
written. As this witness sees it,  a drunken driver could be convicted of murder 
under this section. 

Article 140 provides for delegation of the President’s authority and  for the 
subdelegation of such authority. This section is much too broad and in practice 
i t  is feared will result in delegation of authority, specifically invested in indi- 
viduals in the code as written, To too great an  extknt- In  thenotes  furnished-by 
the draftsman of the bill, it is indicated tha t  this is a provision of law already 
existent. Such is not believed by this witness to be the case since it will be noted 
tha t  the reference is contained in title I of Public Law 759, dealing with selective 
service, whereas the military-law aspects of said law are incorporated in title 11. 

Mr. BROOKS. Congress is about to go into session. 
We can continue for a while, but the time that we can continue 

will be limited due to the fact that  this committee has two bills 
upon the calendar for consideration today. I just suggest that, with 
deep regrets. 

Mr. FINN, If it pleases the committee, I do not intend to read this 
statement. But I do want to make one comment with reference to it. 

On page 10 and 11 they have included the article 67 in the proposed 
code. It should be deleted and it should not be a part of my state- 
ment. 

Mr. BROOKS. If it is all right with the committee, we can run to, 
we will say, about 11:30. 

Mr. ANDERSON. All right. 
Mr. BROOKS. And we better plan to adjourn by that time, as there 

is an appropriation bill ahead and our bills will come up next. 
Mr. FINN. I appreciate the committee’s position, except the 

difficulty is that  I had so many things to discuss here. had figured 
I might have a full hour to do it and I laid my plans accordingly. 

Mr. BROOKS. Well, we can meet tomorrow and conclude tomorrow, 
But, of course, it  is not due to the position of the committee, in fram- 
ing the legislative schedule on the floor of the House. We are helpless 
there to change the situation. 

Mr. FINN. I understand that perfectly. 
Mr. FINN. Now on the question that the chairman just asked with 

relation to one Judge Advocate General, a t  the May meeting of the 
national executive committee a t  Indianapolis there was passed a 
resolution which is contained on page 3 of my statement in ita entirety 
and in that statement, after preambles and so forth indicating what 
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the position of the Legion is with relation to all plinses of military 
justice, including discharges, dismissals, boards for the rcvicw of 
discharges and dismissals under the G I  bill of rights, and so forth, 
there is the conclusion that t h e  Legion is in ftivor of consolitlntion of 
all legal officers of the armed forccs and that it mny be effected axid in 
the future carried out under one head. 

Now I appreciate that, perhaps, is a function which is pcrhnps a basis 
for additional legislation and perhaps it cannot be considered a t  this 
time, but I want to leave and I think the Legion wants me to leave 
with this committee the impression that we are strongly in favor of 
that procedure. 

We are all the more strongly in favor of that procctlure because now 
the Kavy has no such corps, that is no such system wlintsocvcr. 

Mr. ELSTOS. You contemplate Navy officers trying mrn in the 
Army, arid vice versa? 

l i r .  FISN. I cannot see that i t  would make mucli diffcrcncLc, sir. 
The offcnse thnt is charged would be the swnc wlictlier it is the Army 

or the Navy. 
I would say this, frnnlily: In  my statcmcnt I have also rrfcrred to 

the London letter to the American Bar Association which appears in 
the January issue of the American Bar Associtxtion Journnl, which 
calls attention to the present system in England, where they have 
combined the JAG in the Air Force and the Army. 

They have not as yct put  tlic S a v y  into that syqtc.m. , b i t 1  I have 
set out there insofar as \\re are at the present able to asc(1rttLin the 
present system in England with relation to court martial. 

As was suggested here yesterday to the committee the Lord Chan- 
cellor of England now is in charge of all court-martial functions-a 
civilian head. The judge advocate general is in his office and reports 
to him. 

5Ir. DURHAM. That  would carry out further the unification act, 
certainly. 

Mr. FINN. Yes, sir; that is our position in the Legion. 
hfr. BROOKS. You are not recommending that the Suprcme Court 

be head of the unified Judge Advocate General’s Ilcpartment, arc you? 
l f r .  FISN. No, sir. And in my comments with rclatiori to this 

judicial council, I feel I will touch upon some of those positions i f  I 
have time. 

The suggestion li(w is emanating from me 11s an o f f i c ~ ~  wlio for 33 
months reviewrtl caws in the Office of tlir Jutlgt, Atlvorutc  Chneral- 
and I may sap tliat 1 was vciry, vcry wcll treatcd in t h  OfIic>c of tlic 
Judge Atlvocatc General, both hy Admiral Russell, Xtlmiral C01~~1011g11, 
and Admiral Gatcli, undw all of whom I scrvrtl. 

You cannot draw up any corlc that  is goi~ig to clirninate ahusrs ant1 
you cannot legislate changcs in human nature. HOV~(WT, as long as 
you have a system such as you have in the S a v y  whcrr you have lcgnl 
officers or legal specialists as thcy call them, and no specific corps, you 
are always going to bc confroritctl with the fcar tlint officrrs have, that  
their actions \rill not meet with the approval of the prrson w l ~ o  is 
going to mark their fitness report. 

S o w  that is the thing w-hich permeatrs this entire system ant1 which 
is not apparent on thv surface. S o w  I have sccn officcrs in rcvicw 
sections who are mortally afraid of their commnntling officers 

That is a system whicali shoiild hc  climinatcd insofar as it is prarti- 
cable. 
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Mr. DURHAM. Once marked, they are never changed. 
Mr. FINN. Correct, sir. 
Now the main things that I wanted to talk about are these. There 

are three things: One is the jurisdiction. Another is the personnel. 
The third is the reviews. I speak of jurisdiction because I note, and 
I think the committee will note, that  in this bill the jurisdiction of 
naval and military courts generally has been substantially enlarged. 

Now i t  is for this committee and for the Congress to determine 
whether or not the American people will want that  sort of thing. If 
we have an atomic war, which from all indications we will have in the 
future, there will be immediately declared martial law in this country, 

We will have military commissions acting upon the lawyer. And 
bear in mind that you cannot, as I see it, by legislation even under the 
Constitution impose strictures within which the military will confine 
tht>mselves. 

Kitness the case of Duncan against Kahanamoku, which was 
decided by the Supreme Court of the United States, where during the 
war the Army incarcerated a man who was a stock broker for alleged 
embczzlement and kept him in jail for 3 years even though the civil 
courts were functioning. The Supreme Court said that that was 
wrong. 

Witncss this Hirshberg case that was decided only a week or so ago 
where a man had been honorably discharged from the Navy a n d h a d  
subscqucn tly brrn brought back because he had reenlisted and tried 
by a naval courts martial. And the  Supreme Court set that case aside, 

So when you are dealing with jurisdiction and you are going to en- 
large the scope of the jurisdiction which yoii are giving, you should do 
it, I believe, very carefully and very circumspectly and, if in the  
wisdom of Congress it is felt it is necessary, the American Legion 
would have no real objection to that, provided that  when you set up  
your boards of review you give them wide and broad powers to review 
the facts and the law. 

Otherwise I am very fearful for our form of government under this 
system. 

Mr. ELSTON. The board of review under the bill does review the 
facts. It is the Judicial Council that  does not review the facts. 

Mr. FINN. Correct, sir; but the board of review, bear in mind, as I 
understand it, is to be generally consisting of officers, all of whom are  
generally or a t  least insofar as  the one board of review which has been 
set up in the Navy is concerned, subject to one head who marks their 
fitness reports. And if he does not agree with what the board does, 
then what? 

Mr. PHILBIN. Is i t  your view that  the Judicial Council should also 
review the facts as well as the law? 

Mr. FINN. Correct, sir, absolutely. And I believe that the Judicial 
Council should have its powers so broadened that  i t  will be able to  
review the facts and the law. And I believe that if they are civilians 
that is the only way that  you will be able to  get away from this com- 
mand influence that has been talked about on the review level. 

Now I do not know anything about the command influence on the 
trial level. 

Mr. ELSTON. Do you not think you would get away from that  if 
you had a separate corps, such as a separate Judge Advocate General's 
Corps in the Army, and they select the board of review and the board 



of review review the facts in the case? Does that not remove it from 
command influence? 

For example, suppose you 
and I and Mr. Smart here are members of a board of review. I do 
not know exactly how it functions in the Army, but I know that per- 
haps the three of us will be subordinate to  an officer who is in charge of 
all the boards of review. 

Now, if you and Mr. Smart here and I adopt a position which is 
contrary to  the position taken by that man who is in charge of all the 
boards and he does not agree with us and we insist that we are right 
and we fight our position to a conclusion and we incur his wrath, we 
will never get anywhere in the service thereafter. 

We will get a bad fitness report and every time we come up for pro- 
motion that  fitness report will be in front of those boards that consider 
our promotion. So I say I am very fearful, sir, a t  the very least, that  
that  is not the effective way of giving the type of review which I con- 
sider to be necessary. 

Mr. ELSTON. Well, the point I am making is if they are all selected 
in the Judge Advocate General’s Department. 

Mr. FINN. Yes, sir. 
Mr. ELSTON. A separate corps. 
Mr. FINN. Yes, sir. 
Mr. ELSTON. They certainly would be removed from any command 

influence, except the influence possibly of the Judge Advocate General 
himself. 

Mr. FINN. You have command there, too, sir. 
Mr. ELSTON. You have command, but you only have command so 

far as law enforcement is concerned. 
Mr. FINN. Correct, sir. 
Mr. ELSON. And the administration of justice is concerned. 
Mr. FINN. Yes, sir. But  you still have the fact-and may I 

di ess a moment b makin this statement-- 
%r. ELSTON. Wei,  you t L k  that the Judge Advocate General 

would be apt  to have an opinion about any case which he would t ry  
to impose on the board of review? 

Mr. FINN. No, sir. 
Mr. ELSTON. That  he himself had nothing to do with the trial of 

the charges, the preferring of the charges, and the accused was not a t  
any time under his command? 

Mr. FINN. I do not exactly say “Yes” or “No” to that, sir. But  I do 
know that there is the possibility existent. Now I do not say that i t  is 
always exercised, but I say there is the possibility existent that a Judge 
Advocate General-not the ones whom I know, but there is the possi- 
bility that one can take issue with an officer to such a point that  that 
officer will not be able to progress in his career. 

Now 
I say the only way you can eliminate i t  is to have civilians review these 
cases where you give a man a discharge of a year or more or where you 
give him an unconditional discharge or any kind of discharge whicb is 
otherwjse than honorable or unhonorable conditions. 

If you let a man out of the service under these undesirable discharges 
the type that is handed out in the service, they should have a review 
of their cases by  a civilian board. 

Mr. ELSTON. You are referring now solely to what is called the 
Judicial Council? 

Mr. FINN. No, sir; I do not believe SO. 

And by giving that officer poor-fitness reports it can be done. 
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Mr. FINN. Yes, sir. 
Mr. ELSTON. You would not want the boards of review in the Judge 

Advocate General’s Department to  be civilians, would you? 
Mr. FINN. No, sir. I have stated in my statement, if I may say 

to  you, Mr. Elston, that in my personal opinion if you created these 
boards called the Judicial Council and gave them wide enough powers 
it would almost be unnecessary to change any of the whole military 
system because that board would exercise a function which is civilian 
in character and which is more consonant with American principles 
than you could possibly have when officers administer it. 

Mr. ELSTON. Of course, there is no one more in favor of a complete 
and thorough and fair review than I am. 

Mr. FINN. I know you are, sir. 
Mr. ELSTON. But I go back to  the jurisdiction of the United States 

Circuit Court of Appeals in criminal cases. They have the authority 
only to review on questions of law. 

Mr. FINN. Yes, sir. 
Mr. ELSTON. Now, I would just like to have your viewpoint about 

why you should make a distinction between a case in the civil courts 
and a case in the military courts? 

Mr. FINN. Yes, sir. I do that for this reason, sir. If I am a oung 
boy of 17 years of age, and I go before a draft board, a group o 9 civil- 
ians just like you gentlemen say, “You are the boy that is to go in the 
service tomorrow.” 

Now, that induction into the service is solely a civilian proposition. 
Now you go into the service under civilian aegis, let us say. But  do 
you come out under civilian aegis? Does anybody that is a civilian 
see what has happened to you when you have been in service? 

And suppose you have gotten an undesirable or a dishonorable dis- 
charge? It seems to me-and the Legion agrees with this position- 
that that type of person should have a review by civilians of the dis- 
charge which he received. 

May I say to you-and I think I have included it in the state- 
ment-I talked to a marine colonel who is  in charge and has been for 
a considerable period of disciplinary functions in the Bureau of Naval 
Personnel, on one of these boards that I served upon, and he said, 
“DO you k n o t  what a bad-conduct discharge means?” and I said, “I 
do.” He said, “All it means is that if I work for the General Motors 
Corp. and I quit my job they don’t give me a letter of recommendation 
to my next job.” 

Now that is not the attitude of most people in the service, but the 
point that I am trying to bring out is that  we should eliminate the 
possibility that a person of that type can with those ideas discharge 
a person without a review by the same type of people that put him 
into the service; the civilian, for example. 

You 
are enlar ing your jurisdiction. You are making naval officers or 

circumstances. 
You also make the boy who is drafted, for example, subject to it, 

I believe until he holds up his right hand and swears that he is 
g o i y  to  defend the Constitution and gets into the service that there 
shou d not be any trial of that boy by a court martial. 

Now that goes into the question of jurisdiction furthermore. 

Army o 2 cers who are Reserves subject to this code, under certain 



But this bill pro\-id(.s for i t .  And I t l i i i i l i  that thc provisions- 
wliicli I tliinli is articlc 2 ,  scction 1 or 8 of thc proposctl codc-lins the 
possibility existent in it t l i n t  t l i n t  typc of boy will bc tried by a court 
mart i d .  

And 1 do not bc1iw-c it sliould bc tlonc>. I bclieve that civil courts 
during this past war took care of t l i n t  situ:itioii ndcqutitcly and well. 

Sir. BROOKS. Let me nsli you tliis, SIr. Finn. 
hfr. FISK. Yes. sir. 
hlr. BROOKS. You suggest a i ~ v i c w  all t l i c  way down tlic line of 

both thr law and t h e  fncts? 
Sir, FISN. KO,  sir; I would not he too ptirticular about that ,  pro- 

vided a t  the end of the liiic, sir, in this Judicial Council, w-licrc tlie 
civilians sit, you would liavc that typc of rvvim-. 

Air. BROOKS. Well, of coursc you mrct tt ic situation there  that  the 
Judicial Council rnct long nftcr t l ic trinl and  tiway from tlic witnesses 
and not have a chance to pass on tlicir credulity or cwriibility? 

SIr. FINK. If you plcnsc, sir, tlui-ing t l i c  1v:ir-I cnnnot givc you 
accurate figures, but i t  scemrtl to mc t l i i i t  t l i c  :ivcrnge time that 
elapsed from the clnto of tl ic ( ~ n c l  of thr tri:il to t l i c  tinir t l i o  (xscs 
were revicwcd in tlie Officc of thci Jutlgc Advocate Gtincrnl wis  at  
least 60 days. 

Tlic arpumrnt t h a t  you arc 
so far rcmovctl from the situation by the  time i t  gcts to t l i e  Judicial 
Council to mc docs not niran a pwat cl(~:il for t1i:tt wason, t h a t  the 
boaids of review do not gct t l ic  c8nst.s uritil a vrry substantial time has 
elapsed. 

Now I cannot very well rspi'~ss mysclf tiny r n o r ~ ~  forcibly on  tliis 
qucstion of review by civilians at t l ic ontl of the  liiic. And as I 
stated befort, if civilians put lis into the> scrvio(~ vivilians shoiiltl look 
over the type of discliargc w(' gvt wli(1ii ivc  p i t  out of tlic scri-icp. 

hlr. BROOKS. J f r .  Doyle w-nntcd to ask you n question. 
hlr. FIKN. Ycs, sir. 
hlr. DOYLE. Tlici.cfoi.c>, is i t  not irnp(mtivcx that tliorc be $1 com- 

plete record of t l ic facts all down thc l i i i c  so that  tlic last board of 
reviebv-tlic Jritlicinl Council, say-- no mat t r r  wlirii i t  sits, slitdl have 
+ he tot a1 f ac t  I I  ti1 pict 111~1 brforr t lirin? 

J l r .  F I K ~ .  Absolutc>l;v co r iwt  ; ycis. 
hlr. DOILE. llm I in rrror? l I r~cl t l i c w  not n numbcr of cmos  in 

yoitr c~sprrirncc wlirrc immat urr boys i v I i ( ~ i i  t Iivy w n t  into the> scrvice 
w r i ~ ~  givcri tlislionorahl(~ disc lit it yo^ for offiinscis wliirh so fnr as civilisn 
law was conwrncd \voiiltl hi iiic,oiisciciriciiit i d ?  
511. FISN. That is on(' of t l i c b  tliflicdtivs I l i a t l  \vl i (>n 1 was i n  the 

purely military ofI'rrisc,s t i i i (1  wliat liappvtitd in thf military I have no 
quarrel wlintsocvrr. 

If a hoy is nhsciit, arid lic misscs Iiis ship, :Inti lie c:Liiscs some other 
boy to lose his lift:, tha t  is one t'liinp; l)ut ,  \v l i r i i  you get into t'lic case 
where you arc trying ti man for hiirglti~y or r:ipc or liousebrcaliirig 
and things of that sort. wlirr(1 tlic I N J ~  c-oiiltl probably gct an cntircly 
different type of trial if lic \v(bre not' i t i  tlio uniform, that  is wliorc I 
had my worst momcrits, if I may so esprrss it .  

Those are the types of cases ~ l i o r c  the  purcly, it seemed to me, 
military mind had no rctil, truc comprcliciision of wliat tlic elcments 
of the offense that was charged consisted of or wliut they amounted to. 

Somctinies i t  was month-6 tnotitlis. 

O ~ ~ C ~ C ~  of t h ~  tJ~tlg(> A(Ivoc : I~ (~  ( ; ( ~ t i ( ~ 1 ~ t l l ,  sit'. SVit h th( '  : L V ( ~ K I ~ ( '  ~ ~ 1 1  of 
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And all too prevalent was the idea that the boy had to be tried 
because i t  was a deterrent to the other boys. And on that score the 
deterrent factor, so far as J was able to observe, was not present, 
because by the time the boy was tricd the rest of his shipmates were 
over in the South Pacific and he was here in the United States. 

So, in my poor fashion, I was unable to  understand where the 
deterrent factor entered into that situation. 

hlr. PHILBIN. You are not asking for a trial de novo before the 
Judicial Council? 

hir. FISN. KO, sir. 
Sir. PHILRIK. You want merely a review of the facts on the record 

as it will be presented? 
Mr. FINN. Yes. 
hlr. PHILBIN. Following the trial before the trial courts and the 

other boards of revieJv that  are set up by this legislation? 
Mr. FIKN. That  is right, providing everything is expressed on the 

record so they can see it when they get it. 
hlr. BROOKS. K h a t  would you think of approaching your problem 

this way, by permitting the accused in cases which are nonmilitary, 
more or less, in their nature and which are offenses against society 
generally to be tried by the Federal court in time of peace? 

Mr. FISN. If I may speak for myself, sir, and not for the American 
Legion. 

Mr. BROOKS. Yes. 
Mr. FINK. I am 100 percent in favor of that, provided the boy wants 

it. Now, I know there are 
cases where a boy is in a community where the civilian population 
does not want the military or the naval forces, and they are a little 
rancorous about the things they do, in which case they sometimes give 
the boys punishment which they would not get in the Navy or the 
Army. 

However, if the boy desired-and incidentally in E n  land now they 

of that. 
hZr. BROOKS. I think now the practice is one of comity, that in 

major offenses against society generally the option is given; is that 
not true? 

Mr. FISN. Well, I only scrved in the Navy during the war, and I do 
not think that that was true a t  that time, although I will say that I 
know of cases where it did happen. 

hlr .  BROOKS. I mean in time of peace. I do not refer to time of 
war. I can see, for instance, where in an occupied area in time of 
war an offense against society would have to be tried by the military. 
Thew would bc no alternative there. 

Mr. FINK. Outside of the United States, of course, such a system 
would be absolutely impracticable. I do not see how you could work 
it. But insofar as offrnses whicli occur in the country-and, although 
I have no figures, I would venture to say that fully 70 or 75 percent of 
thc peoplr who wcro trictl during the war were tried for offenses which 
occurred in this country. 

Mr. GAVIN. This final review board that you mentioned; what type 
of machinery would you suggest be set up for the determination of 
those cases? 

If the boy himself wants it, all right. 

can do it-to have a trial by a civilian court, I persona 7 ly am in favor 
I cannot speak for the American Legion on that point. 

h W X R ( i  0 40- 11 
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Mr. FINN. The outline of it is set up in the code aa roposed, I think, 

it to more than three members because they would have a very su - 
stant id  number of cases. 

Opposed to that  there will be presented the idea that 'it  is going to 
cost a lot of money, but to me that does not mean one blessed thing 
when you consider the freedom of our boys and what I believe to be 
the necessity for taking care of them. 

We put  them in the service, and we should take care of them, if we 
put them in there, b giving a decent type of review which they 

After all, they are still American citizens. And I believe that they 
should hav- 

Mr. ELSTON. There is never very much hesitation about asking for 
additional Federal judges? 

Mr. FINN. No, sir. and we should not have any hesitancy about 
asking for additionai members of this Judicial Council or military 
board of review or whatever you please to call it. 

Mr. ELSTON. I think we create some new Federal judgeships about 
every session of Congress. 

Mr. GAVIN. We certainly spent ;L lot of money in the selective- 
service set-up to induct the boys. 

Mr. ELSTON. I just want to ask hh.  Finn about this. It seems to 
me that, while section 67 indicates that  the Judicial Council shall 
take action only with respect to matters of law, actually the Judicial 
Council does review the facts because subsection E provides that if 
the Judicial Council sets aside the findings and sentence it may- 
except where the setting aside is based on lack of sufficient evidence in the record 
t o  support the finding, order a rehearing. 

Now, that would require a review of the record on the evidence, 
would it not? 

Mr. BROOKS. Does that not refer to a case where there is no 
scintilla of evidence? 

hlr. FINN. Correct; and that is the way I view it. 
Mr. ELSTON. You would have to review the evidence to find out  

whether or not there is a scintilla. And, of course, the scintilla rule 
does not apply in a civil case. 

They look the records 
over, and they say there is sufficient evidence in the record to warrant 
the verdict of the jury. They then will not inquire into the facts. 
As a matter of fact, in civil cases, as I understand it, they will not 
inquire into the facts except and unless all of the information that is 
presented on the record a t  the trial is introduced by way of documents 
or deposition so that the reviewing court can say that they have had 
or they are e ually capable of coming to a conclusion as was the trial 

I have no fault to find with this section setting up the Judicial Council 
except that  it does not go far enough, sir. 

Mr. PHILBIN. May I bring to the gentlemen's attention subsection 
D of article 67, which says expressly: 

The Judicial Council shall take action only with respect to matters of law. 
Mr. ELSTON. That is what I just stated. But the next subsection 

indicates that they would necessarily have to review the record to 
determine whether there was a sufficiency of evidence to support a 
finding. 

3 sir, except in the view I take of it you probably vo up d have to enla e 

would be entitled to i 9 they did not have that uniform on. 

Mr. FINN. The difficulty always is this: 

judge in the I rst place. So, as I said to you originally, Mr. Elston, 
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Mr. BROOKS. My thought there is-and may I interpose this-that 
reading the two together you would get the conclusion that, on matters 
where a directed verdict would lie, the final court reviewing would 
have that  authority. 

Mr. FINN. That  is all. 
Mr. PHILBIN. And only in that case. 
Mr. FINN. And only in that case. 
Mr. BROOKS. Yes. 
Mr. PHILBIN. And not with reference to a general review of facts. 
Mr. FINN. Correct. 
Mr. PHILBIN. And i t  is necessary to grant a fair and impartial 

review to the accused. 
Ah- ,  FINN. Yes; a fair and impartial review, the type that we think 

a man ought to have. 
Mr. PHILBIN. There is another matter regmding tho Judicial Coun- 

cil that I would like to bring to your attention and get your commcnts 
on, and that is the provision that confines the eligibilitv for member- 
ship on the Judicial Council to thosc who have been ndmi t td  to rac- 
tice before the United States Supreme Court. Have you any com- 
ments on that particular provision? 

Mr. FINN. Yes. I am a member of the United States Supreme 
Court, and the only reasm I am is that  I had $25 and was a member 
of the bar of the Commonwealth of Massachusetts. 

Mr. PHILUIN. Can you see any necessity for th8t particular 
provision? 

Mr. FINN. h o ,  sir. 
Mr. ELSTON. As n matter of fnct. some of the members of the 

United States Sapreme Court were not members wheii they wore 
appointed. 

I think the mem- 
bers of this board should be appointed by the President by and with 
the consent of the Senate, that  their salaries should be certain, and 
that their tenure of office should be certain. That  is not provided for 
here. 

Mr. ELsroN. I do not think there is any question about that. I 
think that that should be in the law. Otherwise, the President could 
not mako the appointment. He would not know how long a period 
to make the n pointment for. 

Mr. FINN. g o w ,  if you will bear with me for just 2 niinutes, there 
are two other littlc things in this bill as proposed which I do object 
to  which I would like to call your attention to. One of them is: 
In section 106, they say you can get death for lurhing-whatever 
lurking is. “Luiking or spying” is the way it is worded. I assume, 
although 1 do Dot know, that  that is based on the case of the Nazi 
saboteurs. Now, if that  wording is changed to “lurking and spying” 
or “lurlrino or Spying,” then the Legion would have no objection, 
but what furking actupllp constitutes is too much in the realm of 
e thereal--- 

Mr. F-LsroN.  Is there any offense in the Articles of War? 
Mr. FJnn. I do riot know. 
Mr. PHILRJN. Mr. Larkin says there is. 
Mr. FINN. 1 do not know that, sir. 
Mr. BROOKS. You would change that  “or” to read “and”? 

That  is my interpretation. 

Mr. PHILBIN. Precisely. 
Mr. FINN. But  I do not think that means much. 
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Mr. FINN. Yes, sir. 

Air. FINN. k-es, sir; “and spying,” so there ~voulcl not be ally 
question :xbout the necessity of h:iring tlie lurliing also. 

And a t  the end, in section 140, there is a delegation of the authority 
of the President. 

hlr. ELSTON. What section is that? 
Lfr. FINN. 140, sir. 
SIr. S X ~ R T .  Article 140? 
Slr .  FINN. Article, I should say. 

So it \rould read, “lurking nnd spying”? 

There is a dclcgation of the au- 
thority of the President. I fear that  as written that creates a dele- 
gation and subdelegntion to such an estcnt that  you might 1iave.a 
second lieutenant passing on very, very serious matters which are in 
the prior section and articlcs of the code. 

Now, there is an allusion made in the notes furnishctl by the clrafts- 
men that that is prelaw. With that interpretation I do not agree. 
Your bill, A h ,  Elston, mas added, I believe, under the Iicm amend- 
ment, to the selective-service bill last year and became title 2 of that 
legislation. Kow, the reference here as to delegation by the President 
of his po~vers occurs in title 1 of that act which deals with the selective- 
service boards, and so forth. Xow, I do not believe that  we can use 
that authority, where the President obviously should have every sub- 
stantial authority to delegate his powers in section 1, under the 
selective service, and bring it over into section 2 where me are talking 
about military justice. 

Sfr. ELSTOS. I think it is a fundamental principle of law that  
delegated powers cannot be delegated. 

Mr.  FINN. Well, I think this article 140 is much too broad as  
presently written. 

Kow, there is only one other thing I would like to bring to your 
attention, and that is the various articles with relation to depositions. 
I do not understand why a military or naval court must have any 
wider powers to have depositions introduced before them than does a 
Federal court. The po\\ws given in this code as to depositions are 
far more extensive than a Federal court can have. I think that starts 
a t  article 49. 

Sfr. BROOKS. Well, in the military is tlierc not a greater drgree of 
mobility than there is in normal socicty? 

l l r .  FINN. That  is corroct. 
Slr, BROOKS. That would be one reason. 
A h .  FINN. All the more reason why there should not be the use of 

depositions, sir. 
,Mr. ELSTOX. I think the reason we provided for depositions before 

in the hill last year was to givc thc rtccuscd a greatcr opportunity. 
Mr. FINN. Give him the opportunity, but do not give i t  to the 

prosecution, sir. 
Slr.  ELSTOX. I think you havc to give thcm equal opportunity. 
Mr. FIKS. Well- 
J I r .  ELSTOS. And tho cornplaint that iw hat1 to t l ( d  with \+-a4 h a t  

So we tvrotc 

?Ir .  FIUV.  l Y ( ~ l 1 ,  us I i i t i ( lc~ tq tnr r ( l  t l i c ~  prowrrt I~cd(~ra1 pr(ogrrtni, the. 
acciisctl or t l (~font1nnt  cnri Iiavc tlvpositions iritrotlucwl 111 his l)c>lialf 

an ac~iisc~ti pc~rsoii \i ti$ o f ‘ t c i r i  t l ( ~ j ) i ~ v c ~ l  of \ritrmsc~s. 
into tllc 1a\v tllrlt tloposltlorli c*ollltl l w  t:ll<rIl. 
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but the prosecution cannot. This as drawn, sir, is contrary to every 
concept of .4nglo-Saxon and .4merican justice as to the right of the 
person accused to the confrontation of the witness against him. 

5lr .  ELSTON. Well, we have a law in the State of Ohio, for example, 
that permits the State to take depositions, but means and the oppor- 
tunity must be afforded to tlic defendant and his counsel to be present 
a t  tlic taking of those depositions. 

A h .  BROOKS. That  is what we call depositions be ne esse. 
5lr .  FIXN. I see. Kow we have airplanes and we have rapid 

means of transportation. .4nd the military got along without this 
for 170 years or more and I can sce no rcason why it is necessary to  
inscrt it now. 

JIr. BROOKS. l l r .  Finn, you cover that, do you not, in your 
prcparcd statcmcnt? 

J l r ,  FIKS. I do, sir. 
Jfr .  BROOKS. Do you maltc suggcstions as to how that should be 

changcd i n  your proparcd statcmcnt? 
5Ir.  FINN. I say, in my prcpared statement, sir, that the use of 

depositions should hc  confincd to that use which is allowed in the 
Federal courts under the Fccleral rulcs of criminal proccdure. 
5lr. BROOKS. 5fr. .Antlcrson, do  you have some questions? 
LIr. . ~ N D E R S O N .  Xo questions, J l r .  Chairman. 
5lr. FINX. Starting on pagc 11 of my statcrnent, I have an appendix 

which citcs thc specific objections I have to the various sections 
of the act. 

.4nd I want to thank you gentlemen very kindly for your courtesy. 
J l r .  BROOKS. .4ny more questions, gentlemen? 
l l r .  GAVIN. In  your wide experience in these courts-martial cases, 

after a boy is court-martialed and brought to trial, what kind of a 
defense do  you think these defense counsels put up for the boy? 
What is your honest and conscientious opinion of how well he is 
defendcd? That  is what I would like to hear you tell us. 

A h .  FINN. Based upon the experience I had as a reviewing officer, 
reviewing courts martial, it was very w r y  poor--very poor. 

5lr .  DOYLE. Alight I ask just one question? 
Mr. BROOKS. 3Tr. Doyle, go right ahead. 
J l r .  DOYLE. ,\light I ask this: On that point-and I have no ade- 

quate information I might state in asking you this question except my 
own personal knowledge of several caws in California-are there a 
number of cases in your judgment where boys have been given dis- 
honorable discharges, I mean boys of immature age, for alleged offenses 
which would not be considered ncarly so serious in a civilian court so 
that now were some method of review by a civilian court to be author- 
ized it could go over all thesc cascs and see if more substantial justice 
could not be given to thousands of cases of boys who are now suffering 
and . -  bring handicapped more or less for life with a dishonorable 
dischargcY 

h l r .  E’INN. Kr l l ,  I may answcr that qiiestion by stating to you, sir, 
that in tlic Re~ulat ions of the Sational Executive Committee passed 
last hlay thcrc is a suggestion that the Congress before enacting the 
legislation pending look into this question of discharges and so forth. 
Rut  that is something which is not germane to  the present issue and 
I did not go into that, sir, a t  this time. 
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Mr. BROOKS. Now, gentlemen, if there are no further questions, 
tomorrow we plan to have Maj. Gen. Milton A. Reckord and Col. 
Melvin Maas as witnesses before the committee. 

Mr. SMART. I would like to sa , Mr. Chairman, that  the schedule 
for tomorrow also includes Mr. d o r g e  Spiegelberg, who is the repre- 
sentative of the American Bar Association. He has been particularly 
scheduled for tomorrow as there has been difficulty in getting him 
down here. I am hopeful that  we can meet until noon so all these 
gentlemen may have an opportunity to testify fully and the committee 
to ask all the questions they want. 

Mr. BROOKS. Then, if there are no further questions, we thank you 
very much, Mr. Finn. You have made a very fine statement and we 
appreciate it.  The committee will be adjourned until 10 o’clock 
tomorrow. 

(Whereupon, a t  11:45 a.  m, tbe committee adjourned until Thurs- 
day, March 10, a t  10 a. m.) 



UNIFORM CODE OF MILITARY JUSTICE 

THURSDAY, MARCH 10, 1949 

HOUSE OF REPRESENTATIVES, 
COMMITT E E ON ARM ED S ERVIC ES , 

SUBCOMMITTEE No. 1, 
Washington, D. C. 

The committee met a t  10 a. m., Hon. Overton Brooks (chairman of 

Mr. BROOKS. The committee will please come to order. 
We have this morning two witnesses to be heard. 
We have Col. Melvin Maas this morning with us representing the 

Will you have a seat, Colonel. 

Subcommittee No. 1) presiding. 

Marine Reserves. 

STATEMENT OF COL. MELVIN MAAS, NATIONAL PRESIDENT OF 
THE MARINE CORPS RESERVE ASSOCIATION 

Colonel MAAS. Mr. Chairman and entlemen, our association is 
very much interested in this pending f egislation. On the whole we 
are for it. We think it is a very progressive step forward. 

We are delighted that you are considering it now. And we con- 
gratulate the drafters of this legislation. 

Mr. BROOKS. Colonel, if I may suggest it, would you put a little 
bit in the record of our background, for the record? 

Colonel MAAS. d s  
Mr. BROOKS. I think everybody on the committee knows  yo^--. 

knows you well-and knows your background But I think it would 
be well if the record shows somcthin of that. 

Mr. RIVERS. Your official title and the official title of the 
association. 

Colonel MAAS. I am national president of the Marine Corps 
Reserve Association and by resolution of a convening of the association 
I am empowered to speak for the association on all legislative matters. 

Incidentally, I am not paid by the association or anybody else for 
this type of representation. 

I served in Congress for 16 years, the last 10 of which was as senior 
member of the Naval Affairs Committee. 

I served in the Marine Corps Aviation in World War I and served 
in the Reserves between the two wars, and served in Marine Corps 
a',-iation again in World War 11, from Guadalcanal to Okinawa. 

After that I drafted the Reserve program for the Marine Corps and 
then spent a year as adviser to the House Naval Affairs Committee. 

During that period I undertook by directioll of the chairman, Mr. 
Vinson, an intensive study of the naval justice system and made a 
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Colonel MAAS. Thank you, Mr. C B airman. 
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considerable recommendation relative to naval justice. So I have had 
some intimate contact with this subject. 

As commanding officer I have meted ou t  all kinds of punishmcnt 
from reprimands to convening general courts martial. 

As deputy commander of 1Iarhie air bas(> on the Pacific coast I 
was also a reviewing authority on disciplinnry actions, including 
general courts martial. 

We feel, however, in this specific bill that while in gcncral it is 
satisfactory and it is certainlp in tlic right direction, it was a com- 
promise and as is inevitable with compromises you get peculiar quirks 
in it.  V’c think thew are some very peculiar quirks in this bill. 

I rvould like to make a few general statements and then I have 
specific recommendations on a nunibcr of sections, with proposed 
language for amendments. I ~ n i  also proposing gen(~ra1 limitations 
to sections without attempting to write language. 

I would like to point out first of all, gentlemen, that w e  think that 
there may be too much emphasis being placed on the desirability of 
unification of the military-justice system. 

We think there is no  magic or no particular panacca about having 
it absolutely uniform between all three services. In  fact, we think 
it is not workable. And we want to point out to you that while this 
bill is a compromise of the naval justice system and the Articles of 
War, that there is a definite difference in disciplinary control that  is 
required at  sea and the disciplinary control required on land. There- 
fore the types of punishment may be quite different, of necessity. 

A relatively minor infraction of rules a t  sca may become actually 
a very major thing from a disciplinary standpoint. A minor infraction 
may endanger the lives of all those on the ship, and it may involve a 
whole flotilla of ships. I t  is very rare that such a situation could exist 
in any other type of organization. 

A man in the crow’s-nest of a ship, violating liis orders, might very 
well not spot a hazard or an enemy in time to properly warn the ship 
and alert it, and the whole crew may lie affcctcd. 

Therefore, it is necessary for discipline a t  sea to he very much 
more rigid and very much more drastic than is necessary on shore. 
That  is recognized, gentlcmen, through tlie ages in maritime law as 
as well as in naval law. 

Now I see no reason why that scvcrity, which I recognize as 
necessary in the S a y  at  sea, should be supcrimposcd on thc Army 
and the Air Forcc. 

You tried to jumble the two to get tlie magic formula of unification, 
and I think you arc going too far in that direction. I think you have 
to recognize that thcrc arc fundamental cliffercmccs 

And while we agree with the ntccssity of these distinctions for sea 
duty,  we do not thiiik thew necessarily or (’vcn properly should apply 
to all types of tliscaiplincs. 

And in many ways that has been done. 

,Mr. BROOKS. l l a y  I ask you a question, Colonel? 
Colonel MLIS. Yes, Afr. Chairnixn. 
Slr .  BROOKS. Now, you rcally rt1prescnt the hlarinc Reserve. 

The Marine Reserve should be acquainted with discipline a t  sea and 
on land. 

Colonel 51iz.js. Yes. 
hlr .  BROOKS. How has that been liantllcd by the Marine Corps 

in the past? Do they have a dilfcrcnt system of rigidity of punish 
ment on sea from what they have on land? 
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Colonel MAAS. Yes. While the laws governing are, of course, the 
same as the laws governing the Navy, we handle our own discipline 
on shore. When we are at sea we come under the same jurisdiction 
as the P?!~LJY, and very properly so. 

A con’ingent of marines on board a capital ship are part of the 
crew of that ship and they are subject to exactly the same disciplinary 
control as seamen. But  when we are on our own shore based instal- 
lations we handle our own discipline. 

And we know from that experience what would only get a reprimand 
on short., fitting1 

diff erence in the enforcement? 

tent. 
lations under the general laws governing the Navy. 

imposing on the other forces-- 

something that you do not mean. 
When you say “you,” i t  looks that we wrote this bill. 

introduce a bill before you can start to work on it.  

wrote legislation. 

might very well justify a court martial a t  sea. 
Xlr. BROOKS. -b ell, is that a difference in the code used or is i t  a 

Colonel MAAS. It is a difference in the enforcement to a large ex- 
However, the Marine Corps does have its own rules and regu- 

But we feel that in this you h a w  gone beyond that  and you are 

Mr. RIVERS. I n  that  connection, I do not want the record to show 
I am referring to that  ‘(you.” 

From your long experience in legislation, you know you have to 

Colonel MAAS. Yes, I was holding to the old illusion that Congress 

hlr. RIVERS. Well, you are wrong:. 
Colonel MAAS. Yes. 
Mr. RI\  ERS. This is Professor Morgan’s recommendations, and 

we are going to start from this. And as usual, this committee will 
come up with the right answer. 

Mr. BROOKS. Well, the “you” is an oratorical “you,” anyway. 
Colonel MAAS. That  is correct. 
Mr. SMART. Mr. Chairman, may I ask the witness one question 

here to clarify the record? 
Mr. BROOKS. Yes. 
Mr.  SMART. When the Marine Corps is functioning as a part of 

the Navy, be it ashore or afloat, it is governed by the Articles for the 
Government of the Navy. But  it may very well become subject to 
the Articles of War if i t  is attached to an Army unit. 

Colonel MAAS. That  is correct. And in World War I the Marine 
ex editionary forces in Europe were governed entirely by the Articles 
o f k a r  

Mr. SMART. I merely wanted to point out that the Marine Corps 
is the only organization within the armed forces that may be subject 
either to the Articles of War or the Articles for the Government of 
the Navy. 

The Marine Corps is an inde- 
pendent military organization and until the Security Act of 1947 was 
passed actually was directly under the President. It was assgined 
by Executive order a t  various times to the Army and to the Navy. 

It is still not part of the 
Navy. The Marine Corps by law is part of the Navy Department 
now, but it is not part of the Navy. It is still a soverign, independent 
military organization, 

hlr. RIVERS. It is your thought in that connection, about the 
administration of justice aboard ship, that we better be careful how 

I know where it comes from, 

Colonel MAAS. That  is correct. 

But it was never a part of the Navy. 
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we even disturb that because we all must recognize that the master of 
a ship, whether it be Navy or maritime, must be the absolute boss a t  
all times. 

Colonel MAAS. That  is correct. And I want to point out in that  
connection that you must not separate-again the oratorical “you”- 
disciplinary control from command. I am a very ardent believer in 
an ultimate appeal from any kind of disciplinary control that involves, 
or punishment that involves loss of freedom or loss of money. 

But  the widest latitude must be given to the chain of command in 
enforcing discipline. A commanding officer who does not control his 
own discipline is not a commanding officer. 

H e  just does not have command. And that is even much more 
apparent a t  sea than it is on land. And you may not be able to add 
all of the protective features that you would desire for supervising of 
discipline a t  sea, or you may ultimately destroy the discipline that  is 
life or death at  sea, gentlemen. 

And I caution you to be very careful not to upset that balance that  
we have now. 

Mr. GAVIN. You mean command control? 
Colonel MAAS. That  is correct. Well, you do not command if you 

do not have discipline. 
Mr. GAVIN. That  may be true. 
Colonel MAAS. If you cannot control your discipline. 
Mr. BROOKS. You do not think this bill goes too far, then, in giving 

Colonel MAAS, No, I do not. 
I have some specific recommendations. But I want to caution the 

committee against amending the bill in such a manner as to remove 
from the chain of command basic disciplinary control. 

That  is the one criticism I had of your revised Articles of War last 
year. I thought i t  took from the commanding officer prerogatives 
tha t  he should have had. 

Now, you may have gone a little too far in the other direction in 
this bill, For instance, I gravely question whether a lesser than a 
general court martial should award a bad-conduct discharge, even 
with the reviews that are possible. 

The people in the military service generally speaking do not realize 
the serious consequences in civil life of a bad-conduct discharge. The 
statement has been made that i t  was nothing more or less than a 
refusal to give a letter of endorsement. 

That  is not so. It bars the individual from working for the Govern- 
ment. It bars him from a civil-service job. It bars him from getting 
back in the military service. And i t  bars him nowadays from almost 
any kind of a decent job. 

The young boy of 17 or 18 may have committed an act of indis- 
cretion and in later life be capable of great responsibility and great 
advancement but be denied that because he has on his record a 
bad-conduct discharge. 

Mr. GAVIN, How are you going to correct that situation? 
Colonel MAAS. I think a bad-conduct discharge should be awarded 

only b a general courts martial. You are depriving a man of most 
valuab ?; e pro erty rights. I am not saying that  bad-conduct dis- 
charges shoufd not be awarded, but I question whether they should 
be awarded by a three-man court. 

command control? 
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Mr. GAVIN. They were awarded quite freely, were they not, during 
the war? 

Colonel MAAS. Yes, altogether too freely. If this bill-and J am 
not certain that i t  does-repeals the present system whereby the Navy 
at least can correct records administratively, then I think that ought 
to be thought of very carefully, too. 

I am not sure it does, but as  I read the bill i t  appears to me tha t  
these things become final and irrevocable and does not leave adminis- 
trative authority that we sought for so long and finally obtained from 
Congress for administrative correction of errors that  came to light 
in dkcharges. 

Mr. GAVIN. Well, what are your recommendations along that line 
now for those that  have already received bad-conduct and dishon6rable 

- 

discharges? 
Colonel MA AS. Administrative reviews, with authority to correct 

them administratively. 
Mr. RIVERS. They have it.  
Colonel MAAS. Yes. But will they have it if this bill passes? 
Mr. RIVERS. Under the G I  bill of rights. 
Colonel MAAS. Yes. We fought for that for many years and i t  was 

finally obtained under the G I  bill of rights. It is a valuable mechan- 
ism. Do not destroy it,  gentlemen. 

Mr. RIVERS. It is unfortunate, very unfortunate, that the records 
were not changod. henevcr they rendered a decision, regardless of 
the after-discovered evidence or whatever you want to call i t ,  they will 
not change these records. 

Colonel M . ~ A s .  That  is correct. And I have had many years of 
experience with that, too. 

Mr, RIVERS. I had a boy in my own experience-and everybody in 
Congress has, too-where the Navy reviewed his record. They held 
him incommunicado-which was not infrequent -at some shore 
station, And he never did get to see counsel. He finally pleaded 
guilty to somothing. 

Colonel MAAS. Mr. Rivers, i t  is inherent in the military system tha t  
there is always great reluctance to admit a mistake. 

Mr. RIVERS. That  is right. 
Colonel MAAS. Because your future career and your promotion 

depend on not making mistakes. So i t  is understandable. However, 
if you separate authority to review administratively these cases from 
those who originally had jurisdiction you eleminate a great deal of 
that. 

That  has been my  own expereience. 

He did not know what i t  was. 

Mr. RIVERS. That  is right. 
Colonel Mias. And I hope you will do nothing that  will-- 
hlr .  RIVERS. That might be what Mr. Gavin is talking about. 

would like to find some way to do it.  
Mr. GAVIN. That  is what I would like to find out. 
Colonel MAAS. Gentlemen, we had many, many bills when I was 

on the Naval Affairs Committee to  correct the types of diszharge. 
We passed some of them and the President vetoed every one as fast 
as we passed it.  

Nine times out of ten, of course, the 
reason for asking for the change was that  40 years had gone by  and the 
individual suddenly found out he could not get a pension because he 
had the wrong kind of a discharge. 

I 

We finally quit passing any. 
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3lr. RIVERS. That is right. 
Colonrl ~ I A A S .  And then suddenly his honor was at’ stakcl. When I 

asked all of them the question: “If we pass the bill with the provision 
that, it still would not malie you rligiblc for pension” they lost all 
interest a t  the meetings. 

As a matter of fact, I do riot think thcrc have bccn a great many 
injustices from our past system, but those that  have breri made are 
serious. 

l r r .  RIVERS. That is right. 
Colonel ~ I A A S .  And should be c.liminatcd. And the few that have 

been made, or the percentage, have thrown the fear into cvcrybody. 
And this is certainly a tremendous step forward. 

I do want to advocate very ardcntly that’ i f  you retain the three 
separate Judge Advocate Gcneral Dcpartmcnts -and I think t,hcy 
should he retnincd as scparate organizntions-that you create or  scc 
that lcgislation isproper1ys~)otisorctl to create. ascparateJutlgc Advocate 
Gefieral’s Department in the Kavy,  as a scparntc promotion list, and 
where fitness reports are marlicd only by those in the chain of command 
of the Judge Advocate Gcneral’s Dqar tmcnt .  

I t  is axiomatic that  the man who marlis your fitness report, pretty 
much controls your actions. Atid if  the fitness rcport of a dcfcnsc 
counsel or the judge aclvocatc-the prosecutor-is markcd by the 
commanding officer who convened the court you have a most, unfor- 
tunate and unfair situation. 

l I r .  RIVERS. That would be simplc. You know, whcn you were on 
the committee we n-rote a scparatc dcntal bill, you remember. 

Colonel lI:i..is. Ycs. W e  had thc samo reasons for i t ,  too. 
lh. RIVERS. Yes. 
Colonel llaas. I mean much of the Sam(’ reasons. 
This is a basic question, that your Judge Advocntc Gcneral’s De- 

partment must be completcly separated from thc chain of command, 
that is of the line command. 

l l r .  BROOKS. I want to ask you another qucstion along that, line. 
Suppose wc pass this bill or some similar bill to this and it b t  ’comes a 
law nntl it says who shall have final jurisdiction ovc’r the quwtion of 
bad-conduct rlischargcls. 

S o w ,  how \vi11 that affccst the  provision of thc  GI bill of rights in 
your opinion, which is a l r c d y  law? 

Colonel 1l.i.i~. This says it is alrcntly irrcvocable. 
l l r .  BROOKS. Docs this supc>rsctlr i t ?  
Colonrl l 1 . a . i ~ .  I t  is n lattir law ant1 th(>rcforci it v.:oultl supcrsetlc nny 

l l r ,  RIVE:I~S. I am S I I W  of that. 
Colorwl 3r.i.is. I’iilcss you pi i t  a saving (-1:Lusc in thcw.  
1 1 r .  K1vr;lls. Yrs. 
l r r ,  nnoarts. s o  t h(> jiiristlic4tioii for  ntlmitiistrativc ritvi(v of had- 

i t ) i b t l  t)y t t i c s  pnssagc’ of t’his act. 
Coloricl lr.%:is. Il~fiiiitc~ly, by the' 1:ist act  p m ( d .  
l l r .  Ttrvcrts. I n  thut mtiiwtioii, 111.. (’haiim-wi, I hvlic~vc~ w v  are 

strc~ngthmcd hy thc suggthstion mad(> hy tho c:oloii~l, of haviiig a11 in- 
dopend(~nt tmard to put tho ultimatv 0. IC. or disapproval on  t’hat 
action. 

prcvious law, 3Ir.  ChtLirmtin. 

contluctcd cliscnhargcs win h i*irc*irm. 

Colonel 1 1 . 4 ~ ~ .  That  is right. 
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Mr. RIVERS. Because he would be an independent chain of com- 
mand, as you are talking about. 

Colonel ,MAAS. Yes They ought to be completely separated 
and have no connection a t  all. 

Mr. BROOKS. What would you think of this: Putting in a proviso 
that in spite of provisions for the finality of the jurisdiction under 
the present act, that the G I  boards shall still continue to have juris- 
diction for administrative review of discharges. 

Put  in a saving clause not to repeal the 
authority that exists under the GI  bill of rights, which I fear otherwise 
will be done. 

We are very much opposed to a single Judge Advocate General’s 
Department for the armed services. They all have their own prob- 
lems and they need their own understanding and interpretation of 
discipline and punishment. 

When you merge the services into one service-which I hope will 
come-that will follow automatically. You will then have one Judge 
Advocate General’s Department. I think you are getting a little far 
afield to separate this completely from the services. 

You then do take out of chain of command disciplinary control. 
Mr. RIVERS. Right in that connection, i t  is a little contradictory 

to me and confusing. While you say in one breath make it inde- 
pendent from the line-officer command, for instance in the Army, 
that is a chain of command in the Army-- 

Colonel Mails. But  they will be naval officers, living with naval 
officers and dealing with naval problems. It is that day-to-day 
contact so they will understand naval problems, as distinct from a 
corps that does not understand any military problems. 

If you set up a separate Judge Advocate General’s Department for 
three services, as long as you have three services you need three Judge 
Advocate General Departments. 

Mr,  RIVERS. I follow you on that. 
Colonel M A A S .  I am just saying that in the Navy do what you 

have done in the Army and Air Force, and that is to create a separate 
Judge Advocate General’s Department and make i t  a special career 
within the Navy. 

You set the pattern for that in the Army and Air Force. That  is all 
I am asking. 

Mr. GAVIN. Then, they would have three different patterns to 

Colonel hf~.4s. Yes. 

But now you say-- 

operate under. 
Colonel MAAS. Within the framework, yes. 
Mr. GAVIN. They would all be looking a t  it from three different 

ways. 

minor crime. 
another basis, and another on another basis. 
another get 4 years, and another get 5 years, for the same offense. 

Colonel MAAS. That  may be necessary. 
hfr. RIVERS. That  happens in civilian life, too. 
Mr. PHILI~IN. Sure. 
Colonel ~ T A A S .  That is the very point I am making. 

well may be neccssary. 

Colonel MAAS. No. 
hIr. GAVIN. Well, supposing a group of boys were involved in some 

One group sentences them on this basis, another on 
One might get 3 years, 

That  very 
,4n air crewman’s negligence in his duty 
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involves the lives of the flying crew of that airplane. The same type 
of negligence in an  infantry battalion might be a very minor thing. 

I t  might result only in the necessity for a reprimand. Therefore, 
I do not think you can accomplish the desired purpose very rigidly 
for all three services as long as they are three separate services. 

That  is exactly the point I make, Mr. Gavin. 
Now I want to urge something on this committee that is perhaps 

revolutionary. That is 
removing retired personnel from military disciplinary control com- 
pletely. 

Gentlemen, i t  is an anomalous situation that retired personnel, 
that  is, military retired personnel, should be subject to military dis- 
cipline. And you have thereby denied to yourselves-to the Congrcss 
and to the public-untold valuable information, advice, and wisdom 
that  you might otherwise have gotten if retired officers-and of course 
the same applies to retired enlisted men-were not still gagged. Now 
we understand the necessity for i t  when they are in the active military 
service. 

I thoroughly 
agree with it. But  if our theory has been correct that retired pay 
was a deferred emolument of the office of military life, that i t  was 
earned during your active time but withheld by the Government, 
that is saved for you. and was part of vour earnings, thcn there should 
be no strings tied to it and the receipt of retired pay should not be 
contingent upon good behavior. 

There is not any reason, gentlemen, why a retired officer should 
not have the same right to criticize the President or the Cabinet or 
the Congress that any other American citizen has. 

It is a God-given right to Americans to criticize anybody and 
everybody. And as long as it is kept within the bounds of law and 
does not become libel or slander-and there are adequate civil laws 
to deal with that-it is a healthy situation. 

Where the right to criticize is unfettered, dictatorships cannot exist. 
Now, in my opinion-and I have had intimate contacts with the 

military for 32 years-the majority of retired officers if they felt 
free to talk, gentlemen, would be principally warning the Congress 
and the country against the dangers of military dictatorship. 

The retired officer is not a militarist and he is in a position to have 
seen the trends, when they are trends. And most of the retired officers 
that I know of feel very strongly and thev are in a position through 
their long years of service to warn us in advance of the trend and the 
dangers that we as civilians do not see toward building a military 
control and militarism in a country. 

Mr. RIVERS. It would make your Reserve organization stronger, 
because they would have a greater interest in it. 

Colonel MAAS. This bill, Mr. Rivers, goes beyond anything ever 
roposed before in regard to disciplinary control over your Reserves. 

Pam going to discuss that because I do not think you gentlemen realize 
what has been written in this bill and what the effect would be on 
Reserves. But  I am suggesting this new principle in connection with 
the retired personnel. 

And I want to cite just one illustration. And I know of hundreds of 
them. In  1942, early in 1942, a former Member of Congress who was 
a retired enlisted man but with the rank of captain which he won in 

Tbis is the time to coqsider i t ,  however. 

I have no quarrel or no objection to that a t  all. 
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Tine- He 
World War I was publishmg an  enlisted man’s M 
very critical of Mr. Stimson. It had nothing to o with military 
security at all. There was no question of securit involved. 

!,come officers. It was very annoying. And Mr. Stimson, by written 
order, directed that man to immediately cease publication, to have 

azine, give up his interests in it, 

ublic statement under penalty of being court-martialed and losing fh retired pay, 
Now there wasmo element of security involved. It was only 

politically embarrassing. Wh did that man not have the same right 

Gentlemen, the most dangerous thing you can do is to unduly restrict 
the right to criticize, which is after all the r’ h t  of freedom of speech. 

were removed from disciplinary control, 
Now on any other matter, if a retired officer uses his status aa a 

retired officer or information he gained while on the active list after 
he  is retired for business purposes impropeily, or any other, there are 
adequate civil laws to deal with him. 

Mr. BROOKS. What about Reserve officers? I refer to the pro- 
vision, for instance, of article 2, section 6, which covers fleet Reserves 
and fleet Marine Corps Reserves. 

Colonel MAAS. Exactly the same thing. 
Mr. BROOKS. Saine principle? 
Colonel MAAS. Exactly the same principle. 

He  was critic’ the War De artment’s a c r  ministration of the 
ersonnel, particular 7 y a8 it relate B to former enlisted men who bad 

and noth_mqb for ade him in writing to write ? or any publication or to make any 

to criticize the Secretary of d ax that any of us had or have had? 

further to do with this m 

I believe the cmntry would immensely l% enefit if retired officers 

There is no reason 
why they should be restricted. It is unfair’rtnd 
i t  is unnecessary, entlemen. And we I am sure are denying ourselves 

Mr. RXVERS. Of course, you see the former executive department 
em loyees who headed some of these bureaus down there and who 
ha f life-and-death control of our economy during the war. I call 
them brass heads, myself. They have garnered all kinds of infor- 
aa t ion .  

And the first thing they will do when they leave is to sit down and 
write a book. Yet they come before our committee and say, “This is 
top secret,” and then you will see in some big magazine like Collier’s 
or the Saturday Evening Post a story on the thmg for which they 
have been handsomely paid. 

While you may question the propriety of it, 
there is certainly nothing illegal about it. 

It is un-American. 

a great deal of va Fi uable advice that we would otherwise get. 

And that is not a t  all infrequent. 
Colonel MAAS. No. 

Mr. RIVERS. But my po!nt is and I say why deny i t  to  you. 
Colonel MAAS. That is right, why deny it to us. 
We all know the famous caw of a retired officer who wrote a book 

that was about to be published and which did not involve military 
security but involved embarrassment to certain military leaders and 
certain political leaders, and this man was immediately ordered to 
active duty and then forbidden to publish the book. 

When I came back 
from the South Pacific in 1942, word awaited me at  Pearl Harbor, 
when I came through on my way to  return to Congress, that I was 
t o  make no public statement whatsoever. Well, I was in uniform 

I had (t little experience myself, gentlemen. 
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and I said, “Of course I will make no public statement.” They said, 
“That is not what we mean. You are never to make a public state- 
ment about what you saw in the South Pacific, even when you get 
back to Congress.” 

They said, (‘We will keep you on duty until you make such a 
promise. Well, I came 
back to Congress and I talked abundantly. 

Mr. RIVERS. You must remember, you can still be called to active 
duty, Colonel. 

Colonel MAAS. Well, I want to point out that under this bill, 
gentlemen, on page 4, article 2, line 24, that these articles- 

Mr. BROOKS. What section is that, Colonel-I mean the sub- 
section? 

Colonel M ~ a s .  Subsection 3. 
Mr. BROOKS. All right. 
Colonel MAAS. That these articles apply to Reserve personnel who 

are voluntarily on inactive duty training authorized by written orders. 
Now, entlemen, to personalize this again, at the request of the 

in command of that wing staff. 
We receive no pay. We do not wear uniforms. The Government 

furnishes no quarters. We meet once a month, in civilian clohhes, for 
2 hours, and we study military matters. Under this proposal, if I 
should happen to make a remark that was considered derogatory of 
the President or of the Cabinet or of the Congress, anytime within 
3 years I can be ordered back to active duty for some alleged remark 
I made in my civilian capacity and held indefinitely without my own 
consent for court martial. 

Now, gentlemen, if you want to destroy the Reserves we are building 
up, that will be a fine section to leave in the bill. 

Now, we are in complete agreement that Reserves when they are 
on actual active duty should be subject to the same code as all 
regulars. But, gentlemen, it is going far afield to apply it to the ROTC 
and to  apply it to Volunteer Reserves. This could actually apply to  a 
man in his own home studying a correspondence course, gentlemen. 

If some neighbor stopped in and he made some remark that might 
be interpreted as being critical of the President, he might be called to 
account 2 or 3 years later, when he did not even remember of such a 
remark being made. Gentlemen, that is a very dangerous provision. 

It is unnecessary and unworkable and in my opinion will cast reflec- 
tion upon your whole bill and it will have a tendency to destroy your 
Reserve-your Volunteer Reserve. I t  is just inconsistent with our 
whole fundamental concept ~ gentlemen. 

Mr. RIVERS. Is this the first time such a thing has been proposed? 
Colonel M . 4 A S .  Why of course it is the first time that such a thing 

has ever been conidered. 
Mr. PHILBIN. Mr. Larkin seems to dissent from that statement. 
Mr. BROOKS. We will hear from h l r .  Larkin later. By the way, 

I have heard Mr. Larkin discuss this and I think the committee, too, 
is entitled to his views. 

Mr. SMART. On a section-by-section reading of the bill for amend- 
ments, -Mr. Larkin will explain the position of the national Military 
Establishment on all sections. 

Mr. RIVERS. What is the situation with regard to that prohibition 
now, as the law exists today? 

And I just said, “Nuts to you.” 

You will just  never get back to Congress.” 

Marine 8 orps I organized a Reserve wing staff 6 months ago. I a m  
We are a volunteer organization. 

He is a witness later on, is hc not? 
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Colonel MAAS. Well, to the best of my knowledge-and I have had 
very extensive experience for 32 years in the service and the Re- 
serve-there is no restriction about my making any comments. 

Of course I do not expect to commit any acts that would be detri- 
mental to the Llilitary Establishment. But i f ,  when I am sitting 
down in private quarters merely studying military subjects, every 
remark is to be subject to court martial, why it does not become very 
attractive to give my time to training myself further. 

J do not think my views are any different than a million other 
young-younger men. 

You know, gentlemen, this almost smacks of attempting to impose 
thought control in this country. Now I do not have any question 
about it. I say when a Reserve is on active duty and performing 
military dii ty hcb ought to  be siibject to all laws 

But think very carefully before you extend it t o  ROTC and extend 
it to volunteer training units. 

Gentlemen, on page 6, article 3, subsection (&)-you must have 
some limitation on the time in which personnel can be ordered to  active 
duty for a trial by court martial. If you are going to  retain the pro- 
vision that the Reserves are subject to it, you have to put some other 
limitation than 3 years. 

It is unfair to call a Reserve in as late as 3 years later and say “ 3  
years ago you made a remark about the Secretary of the Navy or the 
Secretary of Defense or the President or some Congressman.” 

Mr. BROOKS. Well, that is that Hirshberg case, is i t  not, that you 
are getting into now? 

Colonel RIAAS. No. There the 
man had left the military service. Then he reenlisted. Of course he 
should not have been triable for something that had happened id his 
first enlistment because he had become a civilian in the meantime. 

Mr. BROOKS, Is that the same principle that you are discussing 
there: If a man has committed an offense and it is not discovered 
until he is out of the service-- 

Colonel hIi1.4~. I think, hlr. Chairman, even if he is still in the 
Volunteer Reserve far instance, they should not have 3 years in which 
to  charge him with an alleged remark. 

Mr. BROOKS. What time would you suggest? 
Colonel hl.i.4~. Well, I think it certainly ought not to be more than 

3, or a t  the maximum 6 months, afterward. 
Mr. RIVERS. After what? 
Colonel MAAS. The alleged offense. 
Mr. RIVERS. What about after the declaration of the terminaton 

of the emergency? 
Colonel MAAS. Well, this is not dealing with emergency. This is 

permanent law. 
hlr .  BROOKS, Would you not put it 6 months after the knowledge 

Qf the facts 
Colonel Mq.4~.  KO. He should be charged immediately. Of 

course, the best way to do it is to  take i t  out of the bill, as far as the 
application to training units. That  would eliminate that .  Other- 
wise, put in some kind of reasonable limitation. 

On page 13, part 111, article 15-gentlemen, I want to go back to a 
remark I made in the opening statement that when a commanding 
officer’s punishment involves loss of pay or restriction of liberty or a 

It was a different type of case. 

This is peacetime that I am talking about here. 

\!)OhSIi 0-50--- -1 ’7 
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reduction in grade it should be subject to review by a court martial if 
demanded. 

I n  this case I think you go too far in granting disciplinary control to 
the commanding officer. Now, there ought to be some check on it 
somewhere. 

Certainly senior noncommissioned officers, who traditionally have 
had that protection, ought to have that retained. 

I t  als6 seems pretty drastic to us that a commandin officer can 

month for an enlisted man, but 3 months for an officer. 
Well, I do not see the logic in it.  I grant you that an officer ought 

to be punished more severely for the same thing than an enlisted man, 
but he is in the loss of half of his month’s pay. His commitments are 
probably as heavy if not heavier than an enlisted man’s. I think tha t  
is undue authority for a commanding officer. 

Mr. RIVERS. Is that a new thing? 
Colonel MAAS. Yes; much of this is authority that does not n o w  

exist or has not existed a t  least. 
Mr. RIVERS. Of course you realize there will be cases where a man 

just can be obnoxious-not to point of where a court martial is 
warranted but where some disciplinary action is needed. 

Colonel MAAS. I think without loss of pay. 
Mr. RIVERS. The most sensitive nerve in a man’s body is his pocket 

nerve. 
Colonel MAAS. We have a tradition, Mr. Rivers, in this country 

that a man cannot be deprived of the property without due process of 
law. 

Mr,  RIVERS. I am familiar with that. I know that happens every 
day. But there are certain 
things involved. When a man is in the military he has certain- 

Colonel 11.4.4s. That is all right, but every once in R while you will 
be serving uqder some commanding officer who is an “s. 0. b.”-I 
presume that is a legitimate word now- 

Mr. RIVERS. It has been legitimate as far as I am concerned. 
Colonel MAAS. I mean in official places. 
Mr. BROOKS. You agree to  keep that out of the record. 
Mr. RIVERS Seriously, you can see what I am talking about. 
Colonel MAAS. Yes. 
Mr. RIVERS. I mmin jus t  short of the need for some real punish- 

ment. 
Colonel MAAS. There are other ways of doing it. You can mark 

the man’s fitness report, which will have plenty of effect. You can 
restrict him to quarters, and other things. But  when you stare 
taking his money away from him, it ought to be subject to review. 

Mr. GAVIN. You say an officer’s commitments are greater than an  
enlisted man’s. 

Colonel MAAS. Yes. 
Mr. GAVIN. I do not qiiite agree. An enlisted man might have just 

Colonel MAAS. Oh, no doubt of it. That  is why I say there should 
I think the commitments would rela- 

Mr. BROOKS. Let me ask you this, Colonel: Do you find any fault 

The defendant ought to have some right of appeal. 

fine an officer half of his month’s pay for 3 months. 5 t is o d y  1 

And I do not advocate its continuation. 

as much responsibility on his inconic1 as an offirrr with his income. 

be distinction as to the pay. 
tively be about the same. 

with regard to this punishment 01. bread and water for 5 days? 
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Colonel MAAS. Personally, I do not. And in studying the bill, 
I 

It would do most of them good to go on a diet for 

I do not have any quarrel with that provision. 
I would like to  pass, gentlemen, to article 19, page 17, line 14. I 

uestioned before and I want to renew my criticism or a t  least questJion 
%e propriety of any court than a general court martial giving a bad- 
conduct discharge. 

I have made my comment on it, but I want to put it in its proper 
place. I suggest that  the bad-conduct discharge be stricken from 
that authority. 

Mr. BROOKS. I would like to ask you this question, too. It occured 
to  me in reference to the provision that you just commented about, 

none of our lawyers in the association made any comment on it. 
do not know. 
5 days, anyway. 

the preceding one. 
Colonel MAAS. Yes. 
Mr. BROOKS. What do you think of the action of so many courts 

martial in taking away from the dependents of the enlisted man the 
pay which they are entitled to under our laws for those dependent 
upon the man? 

Colonel MAAS. Well, I have always felt that that was a very cruel 
and harsh thing to do to, penalize the family. 

Mr. BROOKS. For instance, in the last war we drafted men with four 
and five and six children. Now, if that man gets into trouble in 
service the court martial can take away all of his pay, even the allow- 
ance ive to dependents. 

Coknel MAAS. Well, that I think is unfortunate. I am not too 
prepared to state a position for our association on i t  because, again, 
as I say, our staff of volunteer lawyers-and we have some very 
distinguished members of the bar-made no comment. 

Personally, I have always felt that that needed correction, that the 
families should not be penalized for the man, and I think that might 
well be considered in this bill. 

Mr. RIVERS. Right there, in that same article, but  over on the 
next page, 18, i t  says “A bad-conduct discharge shall not be adjudged 
unless a complete record of the proceedings and testimony before 
the court has been made.” 

Colonel MAAS. I am going to cover that. But I said in my opening 
statement, I do not think it is adequate anyway, even though it is 
going to be reviewed. 

I do not think that the lesser courts-the special court martial- 
should have the authority to issue a bad-conduct discharge. That is 
a far more serious thing than people in the military sometimes realize. 

Mr. RIVERS. You say change that and make it a general? 
Colonel MAAS. I would not permit a bad-conduct discharge to be 

awarded by less than a general court martial. 
Gentlemen, on page 19, under article 21, a t  the end of line 4, I 

suggest the additional language: “Provided he is not tried twice for 
the same offense by different armed-force tribunals.” 

Now this would apparently permit it. I do not think that anybody 
should be tried twice by two different armed forces for the same offense. 

Mr. RIVERS. Could they not plead double jeopardy? 
Colonel MAAS. Well, you permit double jeopardy in this bill, 

thou h. I do not think you should permit 

It may get a perfunctory review. 

I do not think it should. 
doub T e jeopardy. That  is a sacred American principle, too. 
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A h ,  RIVERS. Colonel, about that bad-conduct discharge, would 
you go so far as to say that no court martial save a general court 
martial should be permitted to render any kind of a discharge? 

Colonel ~ I A A S .  S o ,  I ani saying a bad-conduct discharge is a 
pretty serious discharge and-- 

A h .  RIVERS. TI-ell, they can change the names of them. They 
can get around that. 

Colonel ~ I A A S .  S o ,  I tliinlr that is the least one that will bar you 
from civil service. 

1lr .  R I ~ K R S .  I say that could be clianged. The regulations can 
be changed. 

Colonel 11.4 is. S o .  
legal term. 

1 I r .  RIVERS. I see. 
Colonel 1 1 . ~ 4 ~ .  At  lcast it has become so by usage and I am sure i t  

is by legislation. I do not think you would find that happening. 
You woulcl hear about it very quickly if you did, from us if nobody 
else. 

On page 2 5 ,  gentlemen, in the second line, after the words “Defense 
counsel‘’ we suggest that  you insert: ‘ L U n l c ~ ~  defendant waives in 
writing such qualification.” Kow we suggest the same insertion in 
subsections (1) of (c) and in ( 2 ) .  

Now, the purpose of that is that  where the prosecutor is a law 
officer, the defcndnnt can waive the defense being a law officer, that  
is a trained officer. 

Our next comment on page 28, line 6, after the word- 
11r. BROOKS. \That article is that? 
1 l r .  SMART. Article 30. 
Colonel ~ I A A S .  Yes, article 30. 
AIr. RIVERS. Section (b).  
Colonel 111~s .  Section (b) .  

That  is pro\-ided by law, That  term is a 

It ought to be done only if he waives that. 

We suggest that  you insert after the 
word “that” “by reason of his constitutional rights,” so that the 
accused would be advised that he did not have to make any statement 
and the reason he did not have to is because of his constitutional rights 
not to have to make them. We think it is quite important that he 
know the reason he does not liavt to make them and it is not just 
some gratuity by a kind-henitctl officer. 

On page 30, article 34, on line 23, after the word “evidence,” we 
suggest, that  you insert “beyond a reasonable doubt.” We think i t  is 
just  a little too broad the way i t  is now: The convening authority 
shall not refer a charge to a general court martial €or trial unless i t  
has been found that the charge alleges an offense under this coc’e and 
is warranted by evidence.” We think the evidence should be beyond 
a reasonable doubt. 

1 I r .  BROOKS. The same term is used in civilian trials. 
Colonel 1 1 ~ ~ s .  YCS. 
1Tr. PHILRIN. It would not be. In civilian courts it would be 

Colonel lri4s. Well, you put  no restriction or qualifying term on 
You just 

Mr. PHILBIN. I think if you want to conform it to civilian language 

prima fapic. tlctcrmination. 

this ontl. 
say evidence. 

you should make i t  prima facie determination. 

You do not w e n  call i t  prima facie evidcnce. 
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Colonel hlaas. Well, we will leave that' to you gentlemen to work 
out.  

Gentlemen, on pagc 32,  urt'icie 37, we feel very strongly t'liat this 
article should carry some penal t'y. 

T1i:it a' t is  t l d t  \vi th  qiiitc atlcquatcly ycstciday. 1 (lo riot' linow 
as 1 \?-oultl go :is fn i .  11s tlic Arncrimii Lcbgiori ( l id  on tlint. Riit I\ f: 
ceitnirily Iwl tlitit i t  is iniportant tliat tliclrv l )c  n pc~ i in l ty  for ariyone 
violi~tiiig this pro1iil)itic)n tigninst uiitli~ly i n n  iieiitiiig mcim I ) c ~ I ~ s  of tlic 
court or  tlic. pimcc!itiot.. ,I law xitliout a pviiiilty is 110 1:iw at  all. 

l i r ,  RIVERS.  C;cnc>rnl Ritcr siiri: piit some tcctli iii it y~stcrt1:iy. 
He SIII '(> siiggcstctl some. 

C'oloncl l l . \  is. Tcs. V-e add 
oiir siippoi?, that tlicrc must 1 ) ~  som(' prii:iltj- or i t  l~ccomcs  iii(>:~ii~ig- 
loss, 

suggwt t l i x t  i f  t l i c  c-oiirisci 
cliosrn 1)y tlics n c ~ i i ~ c ~ l  i s  riot q i i d i l i c t l  n.5 n l:in-yc~r, i v i t h  cqiial qudifi- 
c:itioii to t l ic  p i~owt~ i i to r ,  tli:] t tlie c~i ta l i f io t l  caoiiiiscl :tp!)ointc~tl for the 
(1 cfciiso 1 )p t lic coiivciiiiig i i  iitliori t ?-----on c who is so (1 11 ali ti ctl---slioiild 
r i o t  1 ) C  PxcLlsrd, 

If t l i c  nc~wsctl vlrchts to  ask for  n c~o~i i~sr l  who is not n Innyer nnt l  
riot prop(ii.ly qiialilictl :in(l tho cconrcniiig authority has appoiiitccl sucb 
a qiirilifictl ofliircr, the rour t  should not cswse  hiin. 
WP f'ccl tlw interrst of tlic ncrusccl m-lic>tlicr he \vants i t  or riot should 
be pt~otcc~tetl 1)y l ia~i i ig  n trainml ofircr ns :in nssociiitc couiiscl. Yo 
\vc supyst t l i n t  you deleto tlic riiitliority to ercilsc such counsel. 

l I r .  131<001is. \J-li:it linrt is that? 
11r. C;.\VI?;. Tt'nit a minute. 

What (lid you say? 
Colo~icl 1l . i . i~ .  That i f  the avciiscd-- 
Air. G ivrn-. The court  appoints--- 
Colorirl 1 I . i  is. S o .  
Air, G . \ V I S .  Tcs. 
Colonc~l 1L:us. LIppoints n qualifiecl defense counsel, with equal 

l i t ' ,  (;.ivls. YCS. 
C o l o w l  11.1 \s.  Yon-, i f  the nccosc(1 e lwt s  to select, soiiic other offiwr 

wlio is riot ( Iu : i l i f i (d ,  this gives :iutlioi.it.y for the voui*t to  ~ s c ~ i s c  the 
tlcfmsr rooilriscll n-110 h a s  h 1 1  n p p o i n t c ~ d  by tlic' convcniiig :Lutliority. 

\Vr tliirik t1i:it cvrn tliougli tlic ncctuscrl ouglit to l i a ~ c  the i'iglit t o  
liis own courircl, \vliotlirr I I P  is qii:i~lified o r  not,  that tdiei'e slloiil(1 h e  
on his sitlc a tlcsigiiutctl trnincyl 1 ~ p 1  officci. ns an associat,c counsel. 

JIr. EIVEJLS. You say this bill dcprivcs him of liis riglit to employ 
his own roiinsc~l. 

C'olonc~l 1 1 ~ 4 s .  S o ,  it docs not. But  if hc docs employ his counsel 
tlic court can cxciiso t l ic one that has berii appointed by tlic convcning 
aii thori t'y. 

We think there should be some qualification. 

I nin T ~ I K  y o ~ i  will tlciil w i t h  that. 

On p:igc 33,  geiithni(~ii8 n r t i c * l c %  :is ~ 

Let' me hear you repeat t'hat, again. 

Tlic coiivcniii.g authority-- 

q ~ i i l i i i ~ i i t i o i ~ s  to the prosecutor. 

l f r .  1IIvri;ris. Yoii think we should put that  in here? 
Coloric~l 1 1 ~ ~ s .  Yes, I do. 
l I r .  H A I ~ D T .  You mean cvcri though thc defendant docs not want 

him? 
Colonel i \ l A A s .  That  is correct. I n  my opiniorl it is the duty of the 

couri, equally to protect tlic defendant as it is to w e  tliat, the prosc- 
cution-- 
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Mr. WINSTEAD. Suppose the defendant feels that appointed counsel 
would advise him in the wrong direction and he does not want his 
services? 

Colonel MAAS. No. I am suggesting that he be there as associate 
counsel. He still does not have to follow him, but he has the benefit 
of his advice. I 
think the court’s obligation is to carry the rights of the accused. 

Mr. GAVIX. Would you care to express an opinion as to what you 
think of the defense counsel that was afforded these boys in the cases 
that have come to your attention over the past several years? You 
say you have had 32 years of experience. What do you think of the 
defense counsel that some of these boys had? 

Colonel MAAS. Not too much, frankly. I think most of them were 
conscientious, A h ,  Gavin. There were some of them, in cases that I 
reviewed, where the defense counsel was not conscientious. 

He was thinking about his own promotion, And he was living in 
the same bachelor officers’ quarters with the prosecutor. Too many 
of them were riot trained. 

Now, near the end of the war that began to be pretty well corrected. 
You began to get lawyers in there who began looking on them as a 
client. 

Mr. GAVIN. You think that possibly some of the counsel when 
appointed by the court would not be satisfactory to the defendant in 
the case? 

Colonel MAAS. Well, he might think he wants them. But I think 
in addition to that he should have the protection of a trained law 
officer as associate counsel. 

Now, gentlemen, I am going to suggest that you excuse me- 
Mr .  BROOKS. We are dee ly interested in your testimony and we 

be here in Washington, the committee might want to call you back. 
You will be available. 

You have a witness here who 
has come a t  considerable trouble and inconvenience, and I am sug- 
gesting that you excuse me so that you can hear from him now and 
not put him to further inconvenience. 

And I would like either to come back a t  a later time and finish my 
statement or if that is not possible, I will write up the rest of it and 
submit the other suggestions I have to make. 

AMr. BROOKS. You will be available here in Washington? 
Colonel MAAS. I will be available and I will keep in touch with 

Mr. Smart. Thank you very much, gentlemen. 
Mr. BROOKS. Thank you very much, Colonel. 
Gentlemen of the committee, we have here Mr. George A Spiegel- 

berg, chairman of the special committee on military justice of the 
American Bar Association. 

Where arc you from, 3lr. Spiegelberg? 
l l r .  SPIEGELBERQ. I am from New York. 
Mr. BROOKS. We are glad to have you, sir, and glad to have the 

statement as representing the views of the American Bar Association. 
Mr. SPIEGELBERG. Well, it is a pleasure to appear before you gentle- 

men. 

I do not think the court has a right to excuse him. 

would like to suggest this: 4 hat a t  a later time perhaps since you will 

Colonel MAAS. I have not finished. 
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STATEMENT OF GEORGE A. SPIEGELBERG, CHAIRMAN OF THE 
SPECIAL COMMITTEE O N  MILITARY JUSTICE OF THE AMERI- 
CAN BAR ASSOCIATION 

Mr. SPIEGELBERG. I perhaps might say that I am a veteran of both 
wars, in the last one having served on General Eisenhower’s staff 
from December of 1943 until just before the end of the war in Europe. 

I am a member of the bar of the State of New York and professor 
of law a t  New York University, as well as being the chairman of the 
special committee on military justice of the American Bar Association. 

At the outset, I would like to say I think the congratulations of all 
those who are interested in adequate courts-martial reform should go 
to the gentlemen who are responsible for drafting this code. 

I do not think that I have ever seen a more carefully draftrd code. 
I think that the first long step forward and a very much needed step 
was taken when the Flston bill was drafted, although that bill almost 
necessarily had many defects. Many of those have bcen corrected 
in the present bill. 

I think particularly the fact that adequate representation of the 
defendant a t  all stages of the trial, which was one of the things most 
strongly urged by the American Bar Association, has been admirably 
covered in the present bill. 

I n  addition, I think we may have i rea t  hopes by the establishment 
of the Judicial Council-another recommendation most recently 
adopted by the American Bar Association, on February 1 of this year, 
in a report which I have submitted to the members of this committee. 

There is, however, when all has been said, one fundamental defect, 
and when I use those strong words, I express the unanimous opinion 
not merely of my committee, but of the house of delegates of the 
association itself which has repeatedly stated that the vrrp foundation 
of adequate courts martial is the divorcing of commantl control from 
the courts. 

Now I want to make it perfectly clear before very briefly reviewing 
the history of legislation on that subject that there is no one who has 
had any connection with the military services who does riot bcl’ ieve 
and believe emphatically that the enforcemrnt of discipline is an  
absolute essential in any branch of the armed services. 

It seems to me, however, there has been a great deal of confusion 
between the enforcement of discipline and the administration of jus- 
tice. I do not think that the two have any ricccssary connection, 
and I shall attempt to enlarge upon those views in a moment. 

I would like to call to the attention of the committee that the War 
Department’s advisory committee referred to most frequently RS the 
Vanderbilt committee appointed in March of 1946, held extensive 
hearings. 

It came out with a report in the middle of Decembrr of 1946 and 
seven pages of recommendations. Four and a half pages concerned 
themselves with the control command over the courts. 

The recommendations of the Vanderbilt committee were subse- 
quently adopted by the entire assembly of the American Bar Associ- 
ation and by the house of delegates 011 three separate occasions, the 
last being in February of this year. 
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Thc present bill, v.ith all of its nclmirnblc nspccts, lcnvcs command 
dominiitioii of t h ~  coiirts csnctly whwe it '  n-ns hfo rc ,  with one cscep- 
tion whicli inust tw i i o t c d .  1 think nrticlc 3'i piwvitlcs that inter- 
fcrrncy~ with the c3oi i i . t  1)y nnyono in particiilar and by t h c  commander 
s p et. i f i  (>ally is pro hi 1) i t  (> d . 

And ncc,idinp t o  niy reading of t h c  act ,  sccition OS makes such 
i i i t  crfewnw a n  ofl'cnsc uritlcr the  act .  

Son-,  gcntlrmcn, thv tlifficiilty with t h ( ~  atlininistrntion of all courts- 
mnitial lerislation in t,hc sei,yicw is t h a t  thew has so often becn a 
wi t lc  gap  I)ctnwn n bill which is fair on  its face, hii t  in t'he adminis- 
tration of n-hic~h loopholcs have becn found through whirl1 yo11 can 
clrivc :I t cnni  of osen .  

I do 
not  brlicvc thnt it  will I.t~nic~tly the situation which created the grcn tcs t  
difEcu1t)- in Korlrl K a r  T tint1 whicnh ~ v n s  questionctl n t  length by 
among ot1ici.s Pr~ofcssor l I o i y n n ,  t h e  chairman of t h c  present' commit- 
tee. after TYorltl V a r  I. 

I would like i f  I might - : i d  i f  any of you pcntlcmeri have thr  time- 
to recommend tlir nrticlc which Professor lforgnn wrote in 29 Yale 
+Journal, in 1E)IO-XI years npo. 

Thnt articlc could liavci hcen w i t t c r i  just as nptly after World \Tar 
I1 because the. d(1focts tlric to comninricl domiimtiori which stirred 
IIorgnn ant1 othcrs-Chamhcrlaiii and JJ-inthrop-after World JTar I 
were rcpcatctl o n  a n  crilnrpc~l scale after World War IT. 

And we believe, thnt is tlici American Bar Association believes, that 
unlrss corwctive legislation, effective corrective legislation, is passe d 
by thc Congress, we will have to wait until lifter World War I11 before 
the defects of this legislation become npparcnt as we bclitve them. 

I-nla w f 11 1 i I  i t c r f (b iwiw is pro h i hi t e d . 

I think thc snnic criticism inti)- fairly be matlc of nrticlc X'i. 

l I r .  G . i v ~ s .  Pardon nic for intcrruptirip you at  this point. 
l f r ,  SPIEGELHERG. Pes. 
l l r .  Gal-IS. Could you submit the article that you referred to for 

thc rccortl, SO i t  could bc incorporatcd in T o m  remarks? 
511.. SPIEGF:I.I~ERG. I linve given 111.. Smart thc rccommcndation of 

the Amcrican Bar Association as well ns the stntrment, hIr. Gavin. 
(Thi! information reforrcd to appears at p. 727.) 
l l r .  RIVERS.  Yoii Iiavt. proposrtl amcndmcnts for this proposal? 
l l r .  SPIEGELREHG. lJ7(bll, I hare not t h c m  wi th  me, 1\11., Rivers. I 

can  say this: Ki th  rcspcct to the  Elston bill tv r  siibmittctl tLmtlnd- 
ments. 

l f r .  RIVERS. Yw. 
l r r .  SPIEGELI~EIIG. That is ancient history. 
hfr. RIVEI~S.  Yes. 
lh.  SPIEGELIIEHG. Tt would not bc n difficult job  arid WT arc 

cwtainly willing to un t l (~ r tnk (~  t l i c i  elixftirig of t l i c i  cwiwc~tivc~ or w h i t  
w~ liopo arid holicw n w  c ~ ) i m ~ t i v c  nmt~iitlniorits ant1 siibmit~ thcm to, 
this  ronimittco within a vor!; rc~iisonnt)ly short tiriir. 
111.. Krv~.;rts. To the\ pl 'oJ)OS(c' t l  lrgislntion? 
hfr. SI'Ii:GEr2ijErtG. Thnt is r i c r h t .  
l f r .  I1Ivt;rzs. But for t h ( 1  mr.st 1 .a r  yo11 Iwli v c  t l i : i t  the> proposed 

legislation is a stvp i r i  c~t~rtsinly t l iv  ricwbssnry tlir+c~ction? 
1\!r. SPI?;cEr,uenc;. \Til hout nny quii1ific:it ion a t  all, sir. \ye think 

tliat this  is a vory finr piwc of l(@slution, spcliiliing gcnc~rally. And I 
am dirwting my remarks to  what I regaid as thcl onc rcmaining 
omission. 

Mr. RIVERS. I see, sir. 
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Mr. SPIEGELRERG. Which none the less we regard as being-the 
fact that it is only one-of great importance. In  fact it is the founda- 
tion of the existence of military justice. 

Mr. RIVERS. Well, your amendments would not be extensive 
anyway , would they ? 

Mr. SPIEGELBERG. They would not be extensive. 
5Ir. RIVERS. Mr. Chairman, in that connection I ask that Mr. 

Spiegelberg be asked to submit these. 
Mr.  BROOKS. Well, he will be glad to do it. 
Mr. SPIEGELBERG. I will be very glad to do that, I can assure you, 

Mr .  Rivers. 
l l r .  BROOKS. Slr. Spiegelberg, may I ask you this question? 
blr. SPIEGELBERG. Yes, sir. 
hlr. BROOKS. What do you think of the suggestion made by  

Colonel hfaas who just testified and also by the American Legion: 
Simply placing a criminal penalty a t  the end of article 37 to which 
you have just referred? 

Ni. SPIEGELBERG. Well, I understand-and this is rumor and if I 
am wrong I am sure that you will correct me-that the American 
Legion even went so far as to suggest civil indictment and trial by a 
civil court. 

LIr. BROOKS. Yes, before a Federal criminal court, a5 I under- 
stand it. 

Air, SPIEGELBERG. Yes. 
Mr. BROOKS. With a penalty of $5,000 fine or 5 years in prison. 
5 l r .  SPIEGELBERG. Yes. I think that would be unfortunate legisla- 

tion. Now I cannot speak for the American Bar Association because 
we have not considered it, but I do think that you should only have 
civilian interference with the processes of military justice by your 
Judicial Council a t  the top. 

In  addition to that I think it would be ineffective, and I think i t  
would be ineffective except as a threat, for this reason which is simply 
stated: The present bill says that the unauthorized influencing of a 
court is prohibited. 

Now if anybody will tell me or tell a cornmanding officer where the 
line is to be drawn between authorized and Unauthorized influencing 
of a court, I would be glad to have it. 

Bu t  I do know from experience in two wars that without violating 
a comma of article 37 I, as a commanding officer, could get any 
verdict I wanted from any court chosen from my command. 

Mr. PHILBIK. How do you propose to close that gap? 
Rlr. SPIEGELBERG. I would propose to close that gap-when I say 

“I” I mean the association for which I speak-by an apparently 
simple procedural method which I can talk about with authority so 
far as the  Army is concerned. 

I have hesitation as far as the Navy is concerned because I am not 
expcricncctl in their procedural difficulties which I understand they 
are urging. 

As far as the Army is concerned, the simple method of doing i t  
would simply be for the establishmerit of the Judge Advocate General, 
that is an officer’s corps, now independent of command, a t  no lower 
than army level. 

To that man panels of officers 
available for court-martial duty would be transferred. That  is, 
names would be transferred by commanding officers. 

I do not know. 

I am talking about the general case. 
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Obviously the commanding officers would have to have the right to- 
substitute other officers from those on the original list from time to 
time in order to meet the needs of their command. 

If, let us say in the particular Army, an average-size army, there 
were eight divisions, you would have panels a t  the Army Judge Advo- 
cate General’s headquarters from which where necessary-and I stress 
the “where necessary” and only where necessary-courts could be 
sent to any division composed entirely of officers from one or more 
other divisions. 

Now, if the situation was serious enough there is not any reason 
whv you could not in a theater, and I do not see why you coiild not in 
the zone of interior, raise that  if necessary one echelon higher and 
make i t  Army group, because whatever anybody may sap about the 
necessity of speedy justice as  far as general courts arc concerned, I 
have never heard o€ a general court being convened and sitting under 
fire. It is not an instantaneous process. 

If ou did it from Army group headquarters-and J think that 
woul c9 be necessarp if a t  all in, the rarest instances-you coiild have, 
for instance, to take an illustration from the last war, officers exclusively 
from Hodges’ First Army sent to Patton’s T h r d  Army to try cases. 

That  was not a very long distance during the Waf and transporta- 
tion or the shortness of transportation is in my opimon based on long 
experience so far as headquarters command are concerned more of a 
function than a realitv. 

Mr. BROOKS. Mr. Spiegelberg, let me ask you this: Suppose you 
have a task force and Navy men attached to an Army command, what 
would be your suggestions as to the fairness of acquiring d l  your  
panels from that Army level which would in effect exclude the Navy 
men? 

Mr. SPIEGELBERG. Well, is that not the situation which you run into 
whenever you have a group from one arm of the service attached to 
and subject to the discipline of another arm of the service? 

Mr. BROOKS. Well, where you select your panels from your local 
levels you might include N a w  men. 

Mr. SPIEOELBERG. You might from the highel, too, if it was tl unit, 
suficient to have an independent command. I a m  not assuming that 
the officers should be chosen on this panel from Army commands alone. 
If there is a Navy command in the theater, sub‘ect to Army discipline, 

officers available just as i t  would be that of any division commander 
or area commander. 

Mr. RIVERS. In  civilian terminology, that would be a constant 
rotation of veniremen, so to speak? 

Mr. SPIEGELBERG. Yes. 
Now I want to emphasize the point, Mr. Rivers, that this would b0 

where necessary. And I am not assuming i t  would be always or nearly 
always necessary. 

But  the instances in which commanding officers influenced courts i s  
legion. 

Now I am not suggesting they did i t  intentionally-wrongfully, I 
think quite the contrary. And I think I can point to pretty definite 
proof of that. When the Vanderbilt committee interviewed among 
others 49 general officers-and I think my figures are accurate-16 of 
those general officers affirmatively and proudly testified that  they in- 
fluenced their courts. 

it would be the duty of the Navy comman d er to make his hst of 
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They regarded it as part of their duty. How many of the remaining 
33 actually did it, I do not know. 

Mr. PHILBIN. What machinery would you suggest to  prohibit or 
punish for that practice? 

Mr. SPIEGELBERG. Well, I thivk punishing for the practice is the 
answer. I think the way to mee the issue is to take away from the 
commander the right to appoint the court. 

Now I have never been able to see, and I have never heard a con- 
vincing argument that doing that would in any way interfere with dis- 
cipline. 

Mr. RIVERS. Well, that  is a separate judge advocate set-up, is i t  
not? 

Mr. SPIEGELBERG. Well, you have your separate judge advocate 
set-up, Mr. Rivers. And I trust it will be con- 
tinued. 

Mr. RIVERS. Under the Elston bill? 
Mr. SPIEGELBERG. Right. 
Mr. RIVERS. Yes, sir. 
Mr. SPIEGELBERG. But  you have no job for that separate corps to 

do which we had hoped would be the job given it and that is the super- 
vision of the court. 

Now the court is an instrument of justice or a t  least I assume that 
i t  is and after the charges have been referred by the commander and 
the commander appoints the trial judge advocate-the prosecutor- 
so that a speedy trial will be assured, it seems to me when that has 
happened the ends of discipline have been satisfied, with one addition, 
that  after the court has reached its verdict the command should have 
the right to pass on that verdict with a view to clemency, b cause I 

has been convicted of a heinous offense, but he is more important to 
my command now for Army purposes than he is langulshing in jail.” 

But  beyond tha t  why should the court have any further rights? 
Now I think the matter can be very easily clarified by three simple 

questions. Do we believe that men in the armed services should re- 
ceive a fair trial? The answer to that must be “yes.” 

We have written into the law now, and the Elston bill and more 
strongly under the proposed bill, that anyone who influences the court 
is committing a w o n  . 

ive the power to the commanding officer the only use of which caxr 
%e to influence the court? 

Mr. PHILBIN. But as I intimated before, we provide for punishment 
for attempting to influence the court or influencing the court. 

Mr. SPIEGELBERG. There is a punishment,as I read i t ,  Mr. Philbin, 
under the present bill. I just 
cannot realize-and perhaps my ima ination is not vivid enough- 

officer under article 37. 
I mean I really cannot. 
Mr. BROOKS. That was the reason I think the Legion suggested it 

go to the Federal criminal court. 
Mr. RIVERS. That is right. 
Mr. SPIEGELBERG. Right. Then you really do have an inter- 

ference, i t  seems to me, with discipline. Certainly, if you keep this 

You have that now. 

think that the commanding general should say: “All right, t h is man 

Now if we admit t fl a t  influencing the court is a wrong, why do we 

But I do not think that answers it. 

any officer in a command preferring c R arges against the commanding 

Therefore, I think it is ineffective. 
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convening power in the commander, if you have a timid commander, 
is he not going to say to himself, before he even convenes the court 
particularly where it is an important case with respect to, let us say 
an officer of some standing: “I  better be pretty careful about this. 
This man may undertake to go to the civilian courts to ha.ve me 
indicted.” 

I personally think that in terrorem clause is the way to correct this 
very real defect in the present law. I do think the way to correct it is 
to put the supervision of the administration of justice where it belongs 
and that is in the legal corps. 

hlr. RIVERS. In substance, then, hlr. Spicgclberg, you say if you 
will extend the coverage of that independence to thc Elston bill and 
make it stronger in the proposed bill and stronger than the proposed 
bill-I am talking about the independence of the judge advocatp- 
that is the way to correct i t ?  

Mr. SPIEGELR E R G .  Well, the independcnce of thc judge advocate 
himself, :\Ire Rivers, is not the answcr. The judge advocate has the 
independence now. What we should do to the judge advocate now 
is to say that instead of the commanding officer the Judge Ad.\-ocate 
General should be the convening authority for the court. 
Jh. RIVERS. I see. 
Mr, SPIEGELRERG. I n  other words, we will give the Judge .Advocate 

General an additional duty. 
l l r .  .RIVERS. That is right. 
Mr. SPIEGELBERG. Now, I have been working in this now for 3 

years and I have been waiting to hear one argument on principle which 
will support the proposition that the commanding officer needs the 
power to appoint the court in order to enforce discipline. 

hfr. RIVERS. Now, do you think that was discussed in hlr .  Morgan’s 
set-up and do you think that maybe by way of compromise that has 
not been included, or would you venture to form an opinion? 

A h .  SPIEGELRERG. Are you asking me for my guess, Air. Rivers? 
Mr.  RIVERS. Well, I do not want to embarrass you, sir. 
Mr. SPIEGELRERG. You do not embarrass me because Professor 

Mr. RIVERS. I see. 
Mr. SPIEGELRERG. And his views, I believe, have not changed in 

hlorgan is on record and has been for 30 years. 

- 
that time. 

Mr. RIVERS. Well, Professor Morgan is a practical man. When 
you get in these conferences you cannot always get rverytliing you 
want, as you know. 

Mr. SPIEGELRERG. I could not agree more. 
Mr. RIVERS. Yes, sir. 
Mr. SPIEGELREEG. And I am not for a moment criticizing Profcssor 

Morgan because I think he has done a grand job. 
Mr. RIVERS. But I am just wondering whether thc reason i t  was 

not incorporated in this proposal was because he was hitting his liead 
upon a stone wall. 

Mr. SPIEGELRERQ. Well, if you want my g u ~ s s ,  my guess would 
be that the Navy fancies that there are procedural difficultics involved 
due in large part to thc fact that they have no legal specialist corps 
and I understand arc not particularly anxious t o  have one, and with- 
out one I can see that thcre would be procedural difficulties. 

Mr. RIVERS. You know the old saying: “AS long as the light holds 
out to burn it is time for the vilrst sinner to return.” 
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Ah-, BROOKS. Well, now, coming back to your suggestions, how 
would they apply in the h’avy and the Air Force? 

Mr. SPIEGELRERG. Well, as far as the Air Force is concerned, I 
see no difference from the Army application. Unfortunately, as 
far as  the Navy is concerned, I cannot speak. But  I am sure that  
there will be no difficulty if you have a legal specialist corps or what- 
ever the appropriate word may be in the Navy to administer these 
things. 

hlr. RIVERS. Of course, we realize the Navy has different problems. 
For instance, the absolute dictatorship on a vessel is necessary. And 
I do not believe the establishment of a specialist corps would seriously 
disrupt the need for such adthority when the occasion arises. 

Mr. SHEGELBERG. I heard what Colonel hlaas said on that subject, 
and I cannot admit that discipline is more important in the Kavy 
that it is in the Army. 

J l r ,  RIVERS. Certainly aboard ship. 
A h .  BROOKS. Well, justice is justice wherever you get it. 
hlr. SPIEGELBERG. There is no question about it. 
Ah- .  RIVERS. That  is right. But I think it would not be disrupted 

by a legal specialist corps if we decide to set one up. 
A h .  SPIEGELBERG. I do not know that it would. As I say, I do not 

speak with authority on the subject because my experience has been 
entirely in the iirmy. I do not see why it should. 

S o w  the argument has been made over and over again: Outlying 
posts and distant stations. I cannot see that that creates any difficulty 
a t  all, really. Perhaps thrw is a slight difficulty as far as transport is 
concerned. 

But I do know in Africa in the last war where you had outlying 
posts they had traveling courts. If they had it in the last war they 
can have it in the next. 

hlr. RIVERS. That  is right. 
Alr. SPIEGELRERG. S o w ,  it is true there may be inconvenience, but  

as the chairman stated, it seems to me that the opportunity of justice 
is morc important than monetary inconvenience or even continuing 
inconvcniencc. And, of course, in peacetime there is no question a t  
all. And we almays lose sight of that fact. 

I think I am corrcct in saying that the history of this country we 
h a w  bccn a t  war approximately 20 years. That  leaves a long time 
t)ctwecn wars. I t  seems to mc although there may be some excuse for 
nri unfair trial in wirtime thcre is none in peacetime. 

I am not justifying an unfair trial in wartime, but conditions are 
different. But in pracctime 1 can see no reason for it.  

&ow I do riot want to repcat myself. I do want to say that after 
thc most scrious coilsideration the Arncrican Bar Association on four 
scpaixtc ovcasions has atlvocatrd this. 

\Vc sinccrcly hopc that it will h writtcn into the law and wc will be 
glad to  submit to this commit tcc  amendments, tlit> required amend- 
nicwts, to tlic prrscint tiill n-liicli \\ ould n f f t ~ t ,  that change, which will 
not tw  grclat. 

It nicatis siniply [he transfer from thr commanding officer to the 
tippropriutc. Judgc Aclvoc~atc G(mcrn1’s officer of litc right to convene 
t lic court  and to  appoint assigncd drfrtisc1 cwunscl. 

If \vr rcallg stop n moriic.iit to  c ~ o n s i d ~ r  what t h e  commanding officer 
dors now, I do not scc how w (’uti help bu t  bc amazed. The com- 
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manding officer in effect refers the charges. In fact he refers the 

command do that since if he actually made the charges himself he 
could not appoint the court. 

He appobts  the prosecutor. He a points the defense counsel. 
And how often he has told the court: '(feu convict, you give him the 
limit, I’ll fix the sentence.” 

Now, perhaps not in those terms and perhaps not a$ badly as that, 
but I am sure that witnesses have appeared before you and have testi- 
fied to numerous personal experiences that they have had where they 
have attempted to do their sworn duty and render a just verdict and 
they either got a skin letter-now prohibited-which Fecame part of 
their 201 file or a t  least they were removed from court-martial duty. 

Now that should not be ermitted and it should be effectively pro- 

to appoint the court you have not effectively prohibited it. 
And as I say, I am still waiting to hear the logical reason whv the 

proposal that  we advocate will to the slightest extent adversely affect 
discipline, the enforcement of which is essential in the armed services. 

Mr. PHILBIN. Will it involve any undue delay in the trial of these 
cases? 

Mr. SPIEGELBERG. Absolutely not. 
Mr. PHILBIN. Did the traveling teams or courts that  served in 

North Africa during the last war that you referred to involve any undue 
delay? 

Mr. SPIEGELBERG. In  fact, Mr. Philbin, it is very rare for a general 
court to have appear in a foreign theater during wartime a man accused 
of crime within 2 weeks of the time the charges are referred. 

I do not say it has not happened. And that is 
a small lapse of time. 

Mr. PHILRIN. Of course, we must keep in mind, too, that  while a 
man is waiting for trial he is under confinement. 

Mr. SPIEGELBERG. That is right. 
Mr. PHILBIN. For an offense that perhaps he is not guilty of. 
,Mr. SPIWELBERG. That is right, but the delay as a matter of fact, 

again does not interfere with discipline because after the charges are 
preferred and the man is apprehended he is lost to the command. 

He is lost to the command until after the trial and the action of the 
commanding officer with respect to mitigation of sentence. And it 
does not make any difference from a time element or discipline element 
or command element where that man is tried by a court from his own 
division or from another division, except that  if he is tried by a court 
from another dhision that court will not be subject to the desires of 
the command which has referred and preferred the charges. 

Mr. BROOKS. Do you have a question? 
Mr. HARDY. Rlr. Chairman, 1 just wanted to observe, I think i t  

might be extremely helpful to have Professor Morgan’s slant on this 
particular subject. 

Mr. SMART. He will be back here and will be able to give it in person. 
Mr. SPIEGELBERG. Perhaps, Professor Morgan gave me the right 

to refer to a letter which he wrote to the secretary of the American 
Bar Association as stating his views. He felt that- 

It  wc,s the opinion of our committee- 

charges. Actually he does not make them, but has an o & cer in his 

hibited and as long as you P eave in the commanding officer the power 

I say it is very rare. 
It frequently runs much longer. 
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and I am reading from his letter- 
tha t  i t  would be im racticable to have such appointments m a l e  by the Judge 
Advocate General’s gepa r tmen t  without the closest cooperation with the com- 
manding officers concerned. This would necessarily mean tha t  the function would 
be delegated to the local representatives of the Judge Advocate General’s Depart- 
ment. It is ui.thinkable tha t  he could be permitted to dictate t o  the commanding 
officers the assignment of duties of officers under his command. 

That  deals with the uestion of the reservation by the commanding 
officer of his right to su B stitute the names of officers who are available 
for court-martial duty from time to time- 

Professor Morgan says- 
the choice would be limited to  those officers whom the Commanding general 
designated as available for such service. 
There is no question about that. 

And the  result would be much the same as under the present practice. 
That  is Professor Morgan’s first conclusion. 

The professop sent me a copy of this letter and I wrote him stating 
in substance and perhaps more briefly than I have urged it before you 
gentlemen here exactly what I have said here. 

And he wrote me on March 4: 
As to the plan which you propose for eliminating command control, I agree t h a t  
if each division commander is required to furnish a list of officers for court-martial 
duty to the Army commander and if there is a statutory provision tha t  the Judge  
Advocate General will select the court for any  division from officers of the o the r  
divisions you will secure much more freedom from command control of the t r i a l  
court. 

I n  practice- 

And he continues : 
Otherwise I am still from Missouri. 

Well, now, of course the proposition that I urged upon him was the 
proposition that would allow the officers from other divisions to be 
sent into the division where the man is to be tried. 

And Professor Morgan has said that  he believes that that, and I 
quote: 
will secure much more freedom from command control of the trial court. 

And that, as I said before, gentlemen, we regard as the sine qua non 
of justice in the services. 

Mr. RIVERS. In that  connection, in order to  better secure those 
rights, would there be anything wrong with the fact in some sort of 
a preamble statement we say we reaffirm or affirm or subscribe to the 
principles that a man does not surrender his besic constitutional rights 
once he enters the armed services? 

Mr. SPIEGELBERG. I think we might get into pretty serious trouble 
that  way, Mr. Rivers, because he eertainly surrenders many of them. 
If you put that into the pr’eamble it may not do harm, but I think i t  
is likely to confuse. If you put it into the law, he is going to demand 
a jury trial. 

At least I would advise him to if I were representing him, and there 
was such a provision in the law. 

Mr. PHILBIN. Do you think a jury trial in any c‘ircumstances i s  
advisable? 
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Mr. SPIEGELBERG. No, sir. As I said before, Mr. Philbin, I do 
not  think that you should permit civilian interference. 

Mr. PHILBIN. I am speaking of a jury trial of his own peers. 
Mr. SPIEGELBERG. Oh, you are talking about the enlisted men on 

the court. 
Mr. RIVERS. That is what I am talking about. 
Mr. SPIEGELBERG. I am sorry, perhaps I misunderstood you com- 

pletely. Frankly, and this has been discussed a t  length in the 
American Bar  Association, we do not think that you get very far by 
having enlisted men on courts. 

hfr .  RIVERS. I t  is not going to hurt. 
hfr. SPIEGELBERG. KO, absolutely no. 
Mr. RIVERS. I do not think so. 
Mr. SPIEGELBERG. If it gives the enlisted man a feeling of con- 

Mr. RIVERS. That is right. 
Mr. SPIEGELBERG. That  he might be able to have some of his peers 

Mr. RIVERS. That is right. 
JIr. SPIEGELBEHG. Certainly the experiment can do no harm. But  

my shrewd guess would be that most of the enlisted men who serve 
on courts will either be master sergeants or tech sergeants with from 
6 years’ service up and that they will be more severe in their judgment 
of the man on trial than would officers. 

fidence - - 

on the court-- 

But I agree completely. 
Mr. RIVERS. That is right. 
Mr. GAVIS. Why would it necessarily have to be a sergeant or a 

master sergeant? 
hlr. SPIEGELRERG. I t  would not. But, I say, my guess is that you 

will find in most cases the enlisted men on the court will be either first 
or second grade. 

Mr. PHILBIK. Why should that follow, necessarily? 
Mr. SPIEGELBERG. Well, I do not know why except that those are 

the enlisted men that the commander or the junior officer-the com- 
pany commanders-know and they are the men that they actually 
select and recommend as being qualified for court-martial duty. 

Mr .  PHILRIK. Of course, in doing it, you could see that it would be 
a fair representation of all enlisted men, of all ranks, and so forth. 

Mr. SPIEGELRERG. You could. But I think it is not more than a 
third now on the court and that \vould mean at  most two on the 
average court, and it would be pretty hard to administer such a 
provision. 

I do not say it  could not be done. I think it is better not to try to 
specify- 

Mr. PHILRIN. Has your group considered the jury trial of capital 
cases in the armed servicrs? Hayc you given consideration to that 
question? 

Mr. SPIEOELRKRG. None. And, as I say, I cannot speak for the 
association on that. 9 

Mr.  PHILRIN. Well speaking for yourself, givtl your opinion 
about i t .  

Mr ,  Sr~~,ac~, i t rsr~; .  Speaking for myself, I’think it is a mistake. I 
think it is a mistake to introtlricc into t h e  military s y s t c m  >my c-ivilian 
control review c>xcc’pt at thc top. And thcirc I think c~~ua l ly  important 

It does no harm and it may do good. 
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with review a t  the top is the fact that one of the functions of the 
proposed Judicial Council is to keep in touch with the situation con- 
tinually and make annual reports on needed changes and reforms in 
the system. 

There is the germ of continuing surveillance and reform The im- 
portance of that cannot be overemphasized. 

MY. PHILRIN. And what sort of review a t  the top do you contem- 
plate or propose? 

Mr. SPIEGELRERG. I think the bill as drawn now is admirable, ex- 
cept for tlir favt that I would add to the Judicial Council's rights of 
review the iiglit to review the facts as well as the law. 

Alr. PHILBIX. I was going to  touch on that. 
hlr. SPIEGEI~RERG. Yes. 
hlr. PHILBIN. You believe they should have the right to review the 

Mr. SPIEGELRERG. Most definitely. 
A1r. PHILRIN. 1 am of that opinion, myself. 
A h .  SPIEGELRERG. And while we are on that subject, I do think- 

I do not know IT hether it has been pointed out-that there is one minor 
defect in the review procedure. 'I do not think that the Judge Advo- 
cate General should be allowed to go shopping around among boards 
of revien- as he is under the present bill, that is the present draft, 
where the first board of review does not do what he wants. He has  
the right to go to the Judicial Council. 

That is the onlv right he should be given. 
J l r .  PFIILIHX. Cali you see any possible objection to providing for a 

review- of the facts? 
hIr. SPIEGELRERG. None-if you leave i t  as i t  is now, except t h a t  

in certain cases accepting the case is discretionary with the Judicial 
Council. 

3Tr. SMART. Mr, Chairman, may I ask one question? 
Mr. RROOKS. Mr. Smart. 
Mr, Shi.4n-r. I want to point out to the committee what the situation 

is as to corps in respective services as of today. As you know, the 
Congresq created a separate corps with a separate promotion list for the 
Judge Advocate General of the Army. 

hlr. RIVERS. That is right. 
hlr. SMART. Almost simultaneously with the signing of that bill, 

as a matter of fact the day after that bill was signed, the President 
signed another bill which created the Office of Judge Advocate General 
of the Air Force. Due to a statutory conflict the question has arisen: 
Does the Air Force also have a separate corps of judge advocates? 

The current interpretation of question is that they do not have a 
separate rorps and the Air Force as of today is not functioning with a 
corps. 

Mr. GAVIS It is functioning, though, because I have a case up 
rig11 t no\ \  . 

A h .   MART. Not as a corpq. 
hfr. GAVIN. Not as a corps, but they are functioning. 
hlr .  S ~ I I R T .  Definitely, the Air Force has jurisdiction and is trying 

all of it. own court-martial cases. 
Mr. PHILBIN. What legal effect does that have, the fact that they 

do not have a corps, in the court-martial proceedings? 

facts? 

But  it does not have a corps. 

X!lOAL(U 0--30---1 :: 
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h r .  S ~ L ~ R T .  I t  has no effect except that  Air Force legal officers do 
not have the same judicial Pdependence as officers in the Judge 
Advocate Genexal's Corps of the Army. 

Now with that preface, I would like for l l r .  Spiegelberg to go on 
record here one i a y  or the other: Does he advocate a corps of judge 
advocates for the Air Force, the same as we now have for the Army? 

Mr. SPIEGELBERG. The answer is that there obviously must be one. 
hlr. RIVERS. That is right. 
hlr. SPIEGELBERG. You cannot have the Justice Department of t'he 

Army divided into two halves: Independent in the Ground Forces- 
I ani still talking in old terms. 

Xlr. RIVERS. That is right. 
A h .  SPIEGELBERG. And subject to  thc domination of command, 

completely subject t,o t'he domination of commarld, ill t h e  Air Force. 
Mr. RIVERS. That is right. 
hIr. SPIEGELRKRG. If tlicy ni'c indtyentlt~nt~ in one, tlicy should he 

in all. 
hIr. BROOKS. You think that is a housc divided against' itself? 
hlr. SPIEGELBERG. I think it will certainly fall, Mr. Chairman, 

whether it is a house divided. 
hlr. BROOKS. I would like to  ask you one question bcfore it is too 

late. The practice of comity has  grown u p  in tiine of peacc brtween 
the armed serviccs and the civilian courts in rcfcrerice to  major crimes. 

A h - .  BROOKS. For instancr, very often the armed services tlocs not 
desire to try t.he individual who may br a mcnibcr of the arnictl sorvices 
but prefcr to have tlic l~'t~lt1rnl caourts (lo that. Do you thinl; i t  is 
necessary to put' anything in this Code of Alilitary Justicct to cover 
that  situation? 

The man who is tried in a Fctlcrnl criniinul court is trictl and if lie 
is convicted it semis to  nicl t ha t  should constitute jeopartly, j i n c 1  to 
try hini again woultl br tlouhlc jcopartly. 

hfr. Sr j IEGELHEHG.  I should think tha t  wouk~ hc true without 
question. 

Xlr. BROOKS. But I (lo not think there is anything in the law that 
says that .  

A h .  SI~IEGELI~ERG. I would bv amazrtl if the Suprcme Court) did 
not so interpret it. 

hfr. RIVERS. TV(>ll, if a fellow is csonvicted in a civil court this 
aut'omatically tlischargcs him from the service, if he goes t'o jail. 

hlr. SPIEGELBERG. I tho right the chairman's point was, could they 
try him over again in a military court. 

Mr. BROOKS. Yes. 
Mr. SPIEGELHEIG. Now, yob liavc the dual prosecution in that 

conviction in tlic Fetler~al court tlors no t  nrctwarily bar prosecution 
in the Statc court'. 

hfr. S P I E G E L R E R G .  T C S .  

S o w  that is a 1iorschnc:lc opinion. 

hfr. BROOKS. You I I I L V C  tlouhlv jtiopartly thctrc.. 
h h .  SPIE:GF;I,IiEIIG. I 3 u t  it w m i s  t o  II I (?  thc courts rnnrt,ial havc bcrn 

held to be Federal courts by tliti T'nitctl Statrs Suprciric: Court. 
hir. BROOKS. Thc point I had in mind was this: Do you rocom- 

mend placing any provisions on this covrring that situation'? 
Mr. 'SPIE;c;ELnF:m. W~11, 3fr. Chairman, if it is nccttssnry t,o provide 

against double jeopArtly I certainly think provision should be made. 
I am not in a position to say whether the present act is not adequate 
on the subject': 
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Mr. BROOKS. You would not want to  suggest anything covering 
the field of comity between the Federal court and the military court's 
in time of peace covering major ofl'enses? 

Rlr. SPIEGELBERG. Well, now, on the double jeopardy question or 
on the question of the right of the military court to refer certain crimes 
for trial t o  civilian tribunal, always which I think i t  is a very healthy 
thing. 

Mr. BROOKS. The discretion of a commanding officer t'o refer i t  or 
the discretion of the accused to require it. 

A h ,  SPIEGELBERG. I think I would rather leave it t o  the forniur, 
rather than the latter. 

Mr. BROOKS. You mean to the commanding officer? 
hIr. SPIEGELBEJZG. That is right. 1 think the discretion shou!d be 

in the accusing power as to whether the trial should be a miljtary 
trial or as has been customary and I thought required---I may be in 
error-in certain cases, of which murder was one, tmnsfer to tho 
civilian courts for trial in peacetime. 

l f r .  PHILBIN. And you believe double jeopardy. when i t  rviutes to 
the srrvicc-in civilian courts or u-ithin the service itsclf---slio(i!c!. be 
prohi bitcd. 

11 13. S PI I.: G I.: 1- n F: RG.  A bsolu t el y . 
JIr. SMART. 11r. Chairman, may 1 make one Inore observation 

beforo you atljourn. The qurstion of enlisted 1nc.n on courts was  
discussed a momrnt ago. I would like to  advise the cbomrnittre that, 
t,hcre have b e ~ i  upprosimatrly 15 casrs, world-wide, t hro\ipilo11t the 
Army, sinre February 1 where enlisted m r n  sat  IS merribt  
court. 

3Ir. Larkin or some reprrsentativc, of the Army wlll titlvlse this 
comniittrc as to the rcsillts of those cases. 

I would like to further tell you that during the niontdi of October 
I made a trip for the committ'ee and went to  seven Arrriy arid Air 
Force installations and int'ervicwed 9.70 enlisted men on the qucetion 
as to how they felt about enlisted men on courts. 

I have all of that' information t a ~ ~ u l a t e d  and will give i r  to the  corn- 
mittee a t  the appropriate place when we read the bill sectirbri by 
section. 

hfr. BROOKS. Any further questions? 
hlr. GAVIN. I n  summing lip your prrsentation here, you think that 

command cont'rol is the most important. thing in this whole piece of 
legislation? 

Mr. SPIEGELRERG. Dcfinitely, h'lr. Gavin. 
Mr. BROOKS. Thank you very much, Mr. Spiegelherg. 
Mr. SPIEGELBERG. Thank you, sir. 
Mr. BROOKS. You made a very fino statement. 
(A prepared statemrnt follows:) 

We appreciate it. 

PREPARED ST.ITEMENT O F  GEORGE 4. SI~IEGEI.RERC, CHAIRIIAX O F  THE SPECIAL 
< 'OMMITTEE OK ~ I I I ~ I T A I Z Y  . J r w  1f.E OF T I I E  r \ \ fERIChh'  B h R  AssocI.k1IoN, 
I j E F O R E  T H E  SVRCOhihI lTTEE O F  T H E  (?O%IJiITTEE ON A H h i E D  S E R V I C E S ,  HOC-SE 
O F  REPRESENTATIVES, ~ ~ 7 1 T i T  IiESPECT T O  T H E  P H O P O S E D  LTiXIFOHhI C O D E  O F  
~ ~ I I ~ I T A R Y  J r r s T r r E  (11. R.  2198) 

Mr. Chairman arid i i i c m t ) c w  of thc  cwrrimittec, my name is George A .  
Spiegelherg. I appear before this committee as the duly acrredited representa- 
tive of the American Bar Association, being the chairman of that  association's 
special corninittee on military justice. My remarks will be addressed to the  
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general court to adjrirlicate the case? i n  a particrilar division. That  court could, 
of course, t)e composed of officers selcctrd eiitirely from divisioris o ther  than the 
tlivisioii i i i  which tlicsy arc awigned t o  prwide. In that n a y  and i n  that way alone 
call y o u  have a coiirt composed of oficers not .-iiliject t o  the domination of the 
comniandcr \ v h o  has direct et1 t h r  trial of a man i n  his command. The conimand- 
irig ofTicer \voriitl. of corirse, havr the riaht to  add nanies t o  or  withdraw names 
froin thc pailel of officer. availaiilc for coiirt-mart ial service as required by the 
needs of his comnianrl. 

I Iir proposed +ystc!ni ~voiild i n  no way interfere with his command function nor 
n-oiild i t  i i i  aiiy \Yay iiiterfere with t h t .  coniniander's necessary oliligation of enfore- 
iiig diseipliiie, Itiflriciiciiig a coiirt to  find a verdict of guilty on inadequate or no 
evirlcxrice caiinot be justified a t  1ea.t in the  armed services of this country as a 
proper nict hod of enforcing diucipline. Influencing a court to impose fantastic 
seiitence; has no greatcr jiistificatioii. Past experience has showi that under the 

tcm ~ v h i c l i  I I .  I t ,  2498 propohes t o  continue the coinmander's power improperly 
to iiiflueiice the coiirt has been too often esercised. I t  is as important that  
jristice is seen to  tic done a,* that i t  is done. So long as tlie judicial process i n  the  
armed services i i  adiiiiiii3tered t)y meii entirely dependent for promotion, efficiency 

e, aiitl qiiartcr. iipon the ma1 110 appointr them, so long will the 
ern of the arined services he a tem of jristice in name alone. 
t n  rffect ilie rcforrns here urge 'ere made by Chamberlain, Morgan, 

Winthrop, and . i i i d 4 I  among others immediately after \Vorld \Var I.  They failed 
theii hecauw (:oiiqre-,s \vas persriatlecl by the same argiiments now being made tha t  
i t  Ivas iiiiriece-ary to cont rol coinniand iiifiuerice. \\.orld LVar I1  made it clear 
heyonti cluestion that tlie I)as+agc of time arid t Iic "refornis" 
1L'a.r I had done little if anything to  make the court-martial 
justice. T h e  argririierit. advaiicc:tl against reform 30 years a 
will re.:ult i n  tlic same jiistifiat)le coniplaints i n  the  nest war a': we have ~vitnessed 
in the last t ivo .  

'I'his coininittee will 1)cSnr i i i  niiiid that  n i th  miiior changei military j 
today i,.: t l i e  military jiisticc of oightcenth century E:iiglarid-a system d 
for a rmed serv ice  dewrii)ed i i y  t h e  Diikc of LYeIliiigtoii in 1811 in the foll 
word.: I '  S o n e  ) J i l t  the Ivorst descriptioii of men enter tlie reqilar service. 

I .  

How oftcii mrist error he repeated hefore it is corrected? 

i u.ho ha\,c all c ~ i i l i s t ~ d  for driilk." 
ii of military jiisticr is as iiiapplicatilc to the citizeii's armed 
a': the diike's r(>iiiarks are to the men i n  those services today. 

'l'Ii(! critics of reforin take tlie po.itioii that the armed scrvices of the country 
ri1ii.t siiticirdiiiate rvcrythiilg to  t h e  iviiiiiiiig of \Tars. LVith that argument I have 
i i o  qiiarrcl escc.pt t o  rrrriark that  i t  is totally iiiapplicahle to the subject nnder 
disciissioii. .4 eoiirt-martial s>..tern that does not  approsimately effect justice, 
far from rnforciiig tli.Gcipliiie tie.<! roya morale. So long as the poiver wroiigfully 
to iiifirieiice coiirt.: reinailis i i i  the coniniantltr,  so loiig wi l l  that  system fail to 
approsiinatc jiisticc. Tlie fiiiict ion of diicipliiic is achieved nheii a charge has 
i i c ~ ~ i i  rcfcrrctl for trial aiid tlic cotiiinaiidiiig officer appoints and controls the  prose- 
rritor s o  as t o  iiieiir? a speedy arid effective proaecutioii. From that point on 
coniniancl interference cscc,pt to  esercise clemency serve- neither discipline nor 
jiistice. 

Critic. of reform also point to the fact thet, the existence of the present system 
is almost as old as thcl 1~cpi~I) l ic .  That statement is true h u t  it would seem to me 
that  in aiid of i t w l f  the staternciit indicates the need for reform rather than  the 
retention of a system so old that  its age is its only virtue. I t  seems to  me tha t  
i t  would be as reasoria1)le to argiie that  flogging which was once the common 
service prinishment shoiild be agaiii approved as i t  is to argue tha t  any outmoded 
part  of the .system of military jiisticc, such as the domination of coiirts martial 
by command should be continiied merrly beeaiiae i t  has always existed. 

Finally, I woiild like t o  point oiit tha t  the association fo 
interested rieithrr in creating a lawyer's paradise out of the 
jiistice nor of permitting civilian iiiterfcrciice with the trial of m 
rrforrn advocated docs ncitlier. 

1 have lieeii informed, although I am unahle t o  state on knowledge, tha t  the 
services do not object in priiiciple to the divorce of command from tlie control 
of coiirts martial. If that be $0, no arpiiment rcmaiiis to prevent this Congress 
from adopting a sy*tcin c.hich \vi11 permit military justice t o  be justice in  fact as 
wcll as iiamc:. 

For the forcsrcatile futiirr we are faced tiy the iiecrs$ity of rnaiiitainiiig armed 
forces at lrast five tiiiics grrater than tliose niaiiitaiiied ticfore the recent war. 
The armod forces of thc fritiirc, n o  matter l ion they may he raised, will be com- 



posed of the physically fit youth of the country. The first contact with any 
judicial system for the overwhelming majority of these yourig men will  be their 
experience with the administration of military justice. Is it too much to ask 
that the system to which they are esposcd he reasonably designed to achieve jus- 
tice? Seither the system noiv i n  effect nor  thc one proposed adequately guarantee 
a proper administratioil of justice. 

I de,-ire on behalf of the Arriericaii Ilar Associatioii and on my OWII  tichalf to 
express my appreciation for yniir courtesy. 

R E P O R T  O F  T H E  SPLCI.41 .  ( ‘ O \ l \ I I T T E E  O S  hf I I . ITARY J[ ,sTI~F:  
To the I louse  of 1 h l ~ g a t e . r  o,f t h e  i lmo . i can  I h r  Association: 

The undersigned, the Special Coiiiiiiittc~ U I I  llilitar!. .Jiist i c r .  of r 110 associatioii 
appointed by action of t h c  Iioiise o f  dcle)rntrs, ot i  Srl)t(~iiit)rr fi. 1948, 1ic~rel)y sub- 
mits its report aiid a tiricf stateiiieiit of the ~(YI~OIIR \vhy actioir is rrclric~~tcd at 
this time. 

The \Var 1)cpartmcrir .Advi.siry (’oiiiniittrc on l l i l i tary ,Jii~ticr, aiipoirirrd by 
the  Secretary of \\‘ar, oii 3larcli 2-5, 1!1-1(1, r ip~. i i i  t hc i i o l i i i r i n t i o i i  of this asweiatioii, 
made its report o i i  I1ccciiil)er 13, 194fi. advncatiiig c(3rtaiii drastic rliaiigps i i i  tlic 
existing .\rticles of \\’ar. (’ert aiii of t  he rcriitiiiiic,ritlnric,lli \viir(s ado1itcd i n  
legislation, n.hich siit)scyiiciitly I)cca~iie Iaiv, t  hr 1 ) i l I  rrfcrrrti t o  tieiiig coininonly 

ton hill (H. R. 2 3 7 > ,  N O t l i  ( ‘ot ig.).  
t iiii1)ortalit rccoiiiiiic,ritlatiI,n.. o f  t  hc  \l.ar 1)cbpartincrit’. 

\v(xr(.’, lion.evcr, totally igiiorcd, atid thi. a. 
rcf(1rrod to thesr o n i i q q i c i i i s  and dircct cd 
iry r i f  ciiriiie t h c  drfi~!ts i t i  tlic I.;l.*toii i i i l l .  

Committee on  llilitary J I  
on t\vo siihiieqiicrit occas 
tioii of (’ongres-: to thc T I  

Oii September 20, 1947, t h r  a--eiril)ly arid t  Iir hoiisr of rlrl(~gatei: of t  his aswcia- 
tion passed thc f o l l ~ i ~ v i n e  rcsnllitioii: 

“Reso / i~ed ,  That the. .\nirricari l i a r  A+wciatinii iirei’ir t Iy rcroniiiiriic 
sage, b y  the (‘oiigres5, and the ap l~ i~ ) \ . a l  tiy t  t!c> Prcsideiit, of lcaislatioir 
military jiirtice from command, arid vc-r i t !g fil ial r rv i r lv i i ig  aiitlioriry 11 
tar?, and final aiithority t ( i  niitigatr, to rriiiit, a i i c l  t ( i  qiislwird wiitfsiire- i r i  thv 
Judge .Zdvocate Grncral’s I ) ~ i ) a r t ~ r i r n t ,  ivitlioitt i t i  an). \\.a!. liiriitirig otlirr rsistiiig 
powers to mitigate, rcniit. or  s i i~i)ci i t l  w i i t o i i r c x ”  

On or atioiit Fct,rriary 21, 19-18, t l i v  h i i i ! ~ ! ~   if < l - l ~ s ~ i r ~  roitcratccl the  ~ i r i o r  r ~ i -  
lutioti and, iii additioii. adopted tlic f o l l ~ i ~ i r i g  r v G o l i i t i n i i :  

“ R e s o i w d ,  That said hill i t  hr I ~ ~ I ~ t o i i  11ilP sIioii1~1 tw flirt h e r  ani(~iid(~d so that 
both thc trial jiidgr advoratc aiitl c l ( ~ f v i i - c ~  roiitiwl n i i i i t  h r  la\vycarq a i i d ,  ~vl i r rc  
availahlp, inenihcrs of tlic .Jiitlgc~ . \d\ ,ocat(’  ( ; r t ,c~rsl’s  1)ci)art i t i r i i t . ”  

S l i m c r o w  othcr grniips of v r t c r a r i ~  and c J f  I a n ~ y i ~ r ~  siipportrtl t h c  stand taken 
by this aawciation. Soiietlieic.~.;. t h r  1,: l~toi i  t i i l l  t)craiiic law t1irciii)rh it. adoption 
by the Senate of the I-riitctl State;, O I I  , J i i r i ( >  9. 1948. 

of DefenFe appointcd a comniiticc to draft a I’riiforni (‘oclc~ of llilitary .Jristice. 
That hill has not as yet I J w n  p i i l i l i~ l i cd ,  tiiit i t  will tic p~i t~ l i shrd  arid sulmit ted t o  
the Congrew before the 15th of Fchriiary 1949. \I-?, tlic,rrforc, sii1)mit that  i t  is 
of the greatest importance that the hoiiw of tl(~lrgatcs of this association qhou ld  
again, in clear and iinmistakahlr terms, statc it. position and aril horizc its appro- 
priate officers and rnemherp to  use c’very iiroper cffort t o  ‘cc  that a bill effecting 
real reforms in our court-martial systrni 1)wnrriw law. To  tha t  end, your com- 
mitter respectfiilly siibmits the folio\\ ing preambles and rewliitionq, and earncstly 
recommends their adoption a t  the ciirrcnt meetink of the house of tlslcgates. 

1Vherea.s the Advisory Committrc on llilitary ,JriGtico of the JVar Department, 
appointed by the Secretary of IYar, on the nomiriatiori of thiq association, devoted 
the major part of its report to the rccomincridatiori that  tlir conduct of courts 
martial should he withdrawn from the doniinat ion trf coininand: arid that t he  
condiict of courts martial slioi~ld hc  in tlic hands of truiiicd lawyers: arid 

FVhcreas this association, on Srptrmbcr 26, 1917, and on or aboiit I:(%l)rriary 21, 
1948, sripportcd the  reromrncritlatioris of the \Tar Ilcpartmciit’s ,2dvisory Coin- 
mittee on \liiitary Justice: and 

Whereas The Wnr Department siit)stantialIy ignor rd  t haw recommendations 
and aricceeded in procuririg thc adoptiori of €1. 11. 2.57.5, comrriiirily known as the  
Elston bill, which si~rially fails t,o I)rnvidv for t h t  rctfortns advocated by  the  
War Department’s Advisory Cnmmittce on llilitary ,Jii.;t ice,: arid 

b’hereas, there will, iri t h e  irnmediatc futiire, bc introdiicrtl i i i t o  thc Congress 
a new bill for the estahlishmcrit~ of a 1,-riiform (:o(le of lIilit,ary ,Jil<ticc; arid 

In ,June of 1948, ai: a r c ~ i i l t  of tlic t i i l l  iiiiifyirig t l i v  arnicd scArvicei. t h c  
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l i ' hc~eas  i t  is vital to insrire a fair and impartial trial of those citizens subject 

system of military justice fails so to  do in tha t  i t  is 
indeftrn~ililc~ an(! c-ontrary to  ail concepts of justice tha t  the  authority to appoint 
thr: prosrciitor, t h r  defrnst: coiinsel and the  court, and  the  right t o  pass upon t h e  
jndgini~iif of that cniirt t i c  vcsted i n  the sanic person: and 

\ \ k w : i ~  t h r r c  cari  he n o  jwtification for the  inflr~cncing of courts martial by  
thc! r ( ~ n i l n a t ~ c ~ i ~ i ~  cifiiwr, b r i t  thcrc can hv no 0thc.r jiistification for the rejection of 
t l i v  .4dviwr , i -  C'riirimitt(sc's rc:commendation with rrspect to the checking of 
coiiinian(l ctiiitroi, e s r rp t  the continiiatio~i of the right t o  influence courts martial 
h y  t h ~  t ~ ~ i i : i ~ i i ! i i ~ d ! ~ ~ ~  ofiiwr: Now, therefore. he it 

/I'm/) ' ( / ,  ' l ' ! ~ : ~ t  i 'lis aiioriation urgc the  Congress of the  Ynited States t o  vest 
i t i  nii i i i ~ I c . ~ i ~ ~ i i ~ i i ~ t ~ i  Jiitlac Advocate (>cnerd's Ihpar t inent  the folloiving powers, 
i i i i \ \  v r ~ i i d  i i i  t l i ~ ,  riiiiiiiiantliiig officer: 

( ( 1 )  'I'hc cxdri-ivit right to appnint gencral or spceial court; martial; 
i l l )  '1'11~~ ('x(~111~ivo ricrlit i (1 ap l )~ i i~ i t  asqiyncd tiefensr coiiiiwl: 
' c i  ' l ' l i i >  r r i q l i t  t o  r[ ' t  i ( , t \  t h c x  aciioii of  griic9ral anti ,sprcial courts marrial. A 

riglit t o  ii i i i igaiv t Iic, coitrt's s ~ i i t r i r r e  -hall rciriain i i i  t lic c.ommanding officer. 
A n d  I i r i  i t  f i i r th r r  

/ I ' ~ ~ Y O / V ~ ,  'I'linf iii n l l  g r i i ~ r n l  t i  ninri inl  t l i ( ~  d r f r i i ~ c  ;hall 1)c adcquately 
r q ) r ( ~ - r r i t c ~ l  i i i  all ~ t ~ g ( x q  of t h r  pro ding, incliitlirip trial niid rrvic.\\-, arid appro- 
Iiriatc- 11~gi~I; i t  ioii ~ h o i i l t l  1)r eiiacbtc~l to rn : ik(~  s r ~ c l i  rc~lirr~ciitntion effwti e, which 
Ityi-latiiiii ~iiortiil includr provisioii for iiidepciid(~nt civilian review; aiid be i t  
fllrlhPr 

l i ' c s d i ~ i t l ,  Tliat i i i  all pc'ncrnl vourt.: ninr t inl ,  hot11 the prowcutor arid assigned 
d r f ( ~ i i ~ c ~  cnriiiwl sl ial l  l ) c >  lanyer::: aiid 110 i t  further 

I fc so l i ' r r i ,  ' l ' l i ~ ~ t ,  .so far as frasil)le, s ~ i c ~ ~ i n l  vnrirtq mart in1 shall be siirrorinded by 
all of t l i c ,  C n f ~ : q i i a r d ~  si~rroiiiidiiig gciirral (mniirt- ~na r t i a l :  I'roi'iderl ,Further, how- 
r w ~ ,  'l'liiit iin sl)rc,ial co i i r t  may graiit a Iiarl-conduc*t disrhargr n n l r s s  all require- 
mciit-: apl)lirahlc t n n grnrral coiirt ha\-(, hcrn ohserveti: and he i t  further 

/<rsol i ' (  t l ,  That t hi. awnciat ion rrcommcnd; lr~qirlation cstahlis?iing an .4dvisory 
Coiint~il i n  the Ofiic-e of thc  Secrrtary of Tkf ( : r~ . ; r ,  con*isting of nine civilians 
havitip ~)rt~tiomiriniitiy civilian harkground and experience, and three service 
rririn~irr.; rc~~irc~iriititig thr IcgaI of i r r ;  of the t h r r ~  ;crvices-thc civilian members 
to  l it ,  appoiiitcrl l)v t h r  Preqidrnt of tlir T - i i i t ~ i  S ta i r s  and to  scrve, without 
salarr, t Iiorigli ciititlrtl to a Tier dipin and travrliiig cupen+w, which said council 
shall l w  rcBcliiircd to rcport aiiniittlly to Congrcs~ ,  aiid to  that end it shall be 
s r i l )~ ) l i~d ,  I)y t l i c s  Scrretary of J)efciise, n i th  the necessary research and clerical 
stalf: and 11c it frirthcr 

f?r.ro/t 'rd,  Thnt for and in tlir iianie of thi. awociation, its appropriate Officers, 
go\-rrnors. drl(,gntrs, and m r i n h r r ~ ,  its Special Committee on Military Justice 
do all arts aiid things necessary aiid proricr inclnding thc  right to  appear before 
c.ornrnif tw- of tlir Corigreas and any other tribunal, to urgc the enactment in to  
laa. of i i io anientimeiits above suggested, arid siich other anieiidments consistent 
with thc  forrqoing as \vi11 makc. the coiirts-martial system of the armed services 
of thc I-nitcd States a true Pystem of justice, beforc v h o w  tribunals the  citizens 
of the ITriited States will, PO far as may be possible, he assured of a fair a n d  
impartial trial. 

Respectfrilly submitted. 
GEORGE A .  SPIEGELRERO, Chairman. 

I i I C H A R D  K. GANDY. 
STEPHEN F. CHADWICK. 

D ~ U G L A S  HUDSON. 
ARTHUR JOHK KEEFFE. 
WILLIAM H. KIXG, Jr .  
JOHN I f C I .  SMITH. 

J \ N U h l t Y  29, 1949. 

l f r .  BROOKS. The corrimittec is adjourned until Monday morning 

(Whereupon, a t  11 :55 a. m., the committee adjourned until Monday, 
a t  10 o'clock. 

March 14, 1949, a t  10 a. m.). 



UNIFORM CODE OF MILITARY JUSTICE 

MONDAY, MARCH 14, 1949 

HOUSE OF REPRESENTATIVES, 
COMMITTEE O N  ARMED SERVICES, 

SUBCOMMITTEE NO. i ,  
Washington, D. C. 

The committee met a t  10 a. m., Hon. Overtori Brooks (chairman 
of Subcommittee No. 1) presiding. 

51r. BROOKS. The committee will please come to order. 
We are a little slow getting in this morning, gentlemen, but  the 

committee is going right ahead. We will call on hlr. John TVilliamson, 
representing the Veterans of Foreign Wars. 

Just comc forward, Mr. T;Yilliamson, and havc a scat. R e  are 
glad to see you again. 

J l r ,  KILLLIMSON. Glad to see you, sir. 
hfr .  BROOKS. Glad to have you brfore thc committee. 
A h ,  WILLI i m o i ~ .  Afr. Chairman, I would like to yield my time 

to hlr. Paul Wolman, a prominent attornep in Baltimore, Md., and a 
past commander in chief of the Vetcrans of Foreign Wars and prcs- 
ently chairman of our national security committee. He has a state- 
ment that lic would like to present. 

Just have 
a seat, sir. 

hlr. BROOKS. Mr. Wolman, will you come forward, sir? 

l f r .  WOLMAIY. Yes, sir. 
Air. BROOKS, We will be glad to hear from you. 
You have a prepared statement, h a w  you not?  
Xlr. WOLMAN. Yes. Xlr. Brooks. I tliouglit it might facilitnte time 

by jotting down the thoughts that I had. h t l  if tlirre arc any qucs- 
tions that pither you or the memlwrs of t l i r  oonimittcc would care to 
ask and I can answer them, I will bc liappy to try my best. 

Rlr. BROOKS. Fine, sir. 
5fr. WOLMAN. For the sake of your rcc.orcl, my namc is Paul C. 

Wolman-IT-o-1-m-a-n. I am an attorncy, n-itli offic~~s in tlic city of 
Baltimore and am a mrmlwr of the bar of tlic Statc of 1Taryland and 
also the District of Columbia. 

I liavc scrvcd as a commandcr in c b l i i ~ f  of t l i c  Vctciraiis of Foreign 
Wars and during thc pnst scvernl years tis c.1ifiirmaii of sonic of t he  
other committees. Lly scrvice \vas in  World War 1 prininrily a ~ i d  in 
tlic guard during World War 11. 

5lr. € 3 ~ 0 0 ~ ~ .  iirid are still very activc~ly iiitwmtcd in tlic Veterans 
of For-cipn \\'am 

Llr. JVOLMAY.  Yes, sir; I liavc ti*icd to Iiccp up my ncativity in that, 
sir. 

I s e ~ ~ c t l  G-2 011 the  staff of tlic l I ~ ' y l n l i ( i  GUWYI. 

(733) 
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STATEMENT OF PAUL C. WOLMAN, BALTIMORE, M D , ,  CHAIRMAN, 
NATIONAL SECURITY COMMITTEE, VETERANS OF FOREIGN 
WARS OF THE UNITED STATES 

Mr. Chairman and members of the committee, the Veterans of 
Foreign Wars of the United Stat'es is deeply appreciative of the 
privilege granted by your committee t'o allow its representatives to 
appear before you and present tlie views of its membership, composed 
as i t  is of men all of whom have seen foreign service in times of war. 

The national security committce, which I have the honor to hcad, is 
keenly interested in the promulgation of a uniform code of military 
justice which will be workable and bring about a fair system for its 
administration. 

h ly  committee, in addition to mysclf, is made up of XTaj. Gen. 
Charles C. Curtis, of Allentown, Pa., hlaj. Gen. XIcrritt A. Edson, 
holder of the Congrt.ssiona1 5lrtlal of Honor, Cnited States Marine 
Corps; Brig. Gen. Boririer Fcllers, who was in tlie Pacific during the, 
greater part of the service during the last war;  5lnj.  Gcn. William B. 
Qunther, who served as security ofliwr for the Second Service Com- 
mnnd during the last war and who has bccri in t hr wrvicc for many, 
many years; Col. Hnrrey L. lliller, n-lio is retircd from the  Vnitcd 
States 5larine Corps arid who lia(l scrvicc in tlic Navy liken~isc ; 
Orville A. Park, J r . ,  nn attorncy wlio lins beer1 activr in the American 
Bar Association and also in the Intcrnational Bar Associatioii-nnd, 
by tlie way, he served as thcl ofIicial reprcscntative of tlic Anicricnn 
Bar  Association a t  Geneva during the past summer-and Capt'. G. 
Angus Sinclair, who was rcwntly w t i r d  after having Iiad a vcry fine 
service. They fairly repimcnt a good (TOSS section of mcri from the 
various branches of the nrrnetl forces. 

I t  is a rccopiiizccl facat that' H. R .  2498, now u n t l t ~  tlisriission, is a 
compromise t)rt\vwn the Army nricl Air Forcc~s niilitnry jiistiw, ~ v l i r i ~ ~  
the atlvnnccs i n  past ;vcw's liavc h c n  c,oInl)iii.ritiv(il~- ixpi(1, tilid tlic 
procerlurc of the S u q - ,  ivliicli litis n i > i i l c >  1)ii t l i t  tlv pi'ogt'cw sincsc tlic 
ac t  of 18ti2. For tliat reason i t  \ \ -o~l t l  1 ) ( ~ t ~ l l ~ i i , >  l ~ ( >  ~ ~ t ~ r ~ ~ ~ i ~ o t ~ ~ i l ~ l ~ ~  to 
expect a ivc-rll-polislietl arid prrfoctly smooth org;,nizritioti ovoriiiglit. 

It is our opinion that thc! proposcd code is an improvenic.nt over 
the present system ivliercin eacsli a r m  of the scrvicc has its own. 
Thew are, hoivevcr, a few obscrvations which we dcsirc to malic nntl 
we tender them to you in the form of ronstructive criticisms, \vith the 
hope that they may be of some vnluo to you. 

We fear that thrre may be a possibility for injust.ice in the  opera- 
tion of the authority and power grunted under article 4, whercin an 
officer may be dismissed by administrative order of the President, 
even after he has been acquitted hy a general court martial, particu- 
larly in view of the authority granted t o  the Presidcnt in article 140, 
page 93 of H. K .  2198, whorein the President may tlelegatc any author- 
ity vested in him untlcr this code and provide for thc subdclcgation 
of any such authority. 

I n  part 111, article 15, dealing with nonjudicial punishmcnt, it is 
noted that tlie same ran h i  mc.tetl ou;  without the right t o  demand 
trial. While this promtlure is now prrmittetl in the Savy,  it is not, 
allowed in the Army. 

Then, 
paragraph ( 2 ) ,  subparagraphs 1), E, E', and G add punishmmt "brcwl 

In our judgment, right to trial should ncvor btt rcfrtsetl. 

I 
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They felt that' such bills might) aptly be! described as a new pairit job 
rather than the complete new model which AVC then and now deems 
indispensable. €3. R. 2493 does fulfill our prerequisite, nainely, a 
code uniform in subatance, intcrprcta.tion and application. ' 

We believe that eritLctniont of this bill will fulfill three major pur- 
poses. It furtlicrs the funtlamental striving of the, -4merican people 
for insuring justice to all citizens, and specifically to those who by 
reason of wearing thcir count.ry's uniform particularly merit the 
benefits of justice. 

As veterans, all of whom m e  honorably discharged, our membership 
arc fully aware of the deterioration of morale, efficiency and effective- 
ness when justice miscarries in thc armed services. This bill mill go 
far to minimize such injustice. 

Thirdly, we helieve that assurance such as this bill providrs of 
adequate protection of thc process of justice cornbined with modcrni- 
zation of those proccsscs, will scrve to stimulate voluntary recruit- 
ment. 

We recognize thnt the mcmbers of this committcr have heard much 
of the dcfrcts in military justice, espwinlly ns applied during the last 
war. T mention those 1)nsic nspccts n-liicli convinccd AT-C that only 
swcpiiig reform ~vo1.1ld ~ I S S L I I Y ~  truc military jiistiw bccaiisc TVC bclicve 
that this bill substaiitidly clirninatc~s tlie major faults in tlic old systcm. 

Among t l m e  \vcw tlie unevtm atlministration of military jiisticc 
between srrviccs, l)c~t\vcen commands iii the snmc sc'rvicc, :irid in 
many casm bttn-wii units in t h  same ttoininand. 

T l i ~  sccoritl niiijoi, vvil rorrtvt c ~ l  1)y this bill wis t l i v  oornpl('tc> lnclc 
of tr:tinetl legal coi inwl d i i c h  chttiwterizctl all too intiny o o u i t s  
martial, n n t l  n.lric\i was partiCii1:wly aggrnviitrtl wlien thr rtcclusttl dit1 
not enjoy qiiulifictl I t y d  :i,ctvicc> wid rcpi'c'stiritntioii tlmpite the fact 
tlint the prowcut ion was contluctctl hy fi trainotl lawyrr. 

'i'he third major soiircc of injusticc lay in tho r i r t i i n l l v  riiichcclirtl 
pon-rr of thv cwnvcnirig :iutliority to siibvc>rt justicsc to his own c~oricc~pt 
of the comniniitl f i i i i c - t  ion. T h  ptincling bill dotis not rippcnr to i1np:Lir 
the cswotial wqiiiix~mcii  t for sucrcssful p(~rfoixxinc*c~ of tlic commancl 
fun 1: t ion, while si1 i m u  I it1 i rig its cxv 1-c is(' ii i d i  scai p1 inwy p r i w  t i cvs \vi t h 
such saf(~gutm1.j as r(~cluircrncrits t h t  t l i c  c-omrnnncliiig ofiiwr rcwivc 
thc atlvicc of 1 r y p I  coiiiiscl at cnch signific2:int stclp irr :I (~: tsv,  and otlic'r- 
wisr through prtLi-t>ritiiig any misguitlt~tl cwnim:intlirig of€ic~ir from 
excrtirig irnpi'olior i r i f l r i r ~ n c ~ c  011 thti inolrihrs of n cvui . ts miirtinl. 

In atldi tion to  t l icw~ significon t wforms suggostcbtl :il)ovt~, AvC is 
particularly pl('wscv1 1)y a pr:ovisioii for n ju(lici:il c-oiincd rnntlr u p  of 
highly qualifi(v1 ( t i  v ilicbn la wyclrs. I n  subs t :Ln(:c, this provision rcp IY-  
scnts fulfillincbrit of n rt>form which A\'C i i r p ~ l  most st~*oiiglp i n  its 
testimony hforc  t lw  \7uritlerl)ilt cornmissioii arid h f o r c ~  tho nppropi.i- 
ate congressional committrtis during tliv pc.riod sinw thc last wit-. 

\\-I> trust that thc (aorr i r r i i t tw \vi11 i-tiport thr hill in sut)starititilly 
its prcwnt form arid that, i t  rntip spwtlily twcwrnc Inn.. 

\.Ye recognim: tha t  t h c  act cannot hwomcl c4fwtivci n.itliin 30 days 
after approval of this lrgislation, h u t  w would s u g p s t  that  thct 
committee considcr am(>riding scction f, of nrticlc 140 to pcIrinit t l i p  
art  to  1 x 3  plaocd in cffrct at  an carlicr tlutci thnn i l l  cwitc>mplatrtl by 
th(. present language of t h e  srction, if  this shoultl he ndmiriistrativc.ly 
feasible, while retaining the mandatory rcquiremcnt that tlic act 
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in any case shall become effective a t  the time specified in the language 
of the present bill. 

AVC wishes to express its appreciation to the committee, not only 
for the opportunity to present our recommendations with respect to 
H. R.  2498, but also for the expedition with which the committee is 
considering this vital reform. 

We hope that the full committee and the Congress will likewise 
expedite enactment, of the new Uniform Code of Military Justice. 
I n  the final analysis, the armed forces, which defend our democracy, 
should and must maint'ain democracy within their ranks. 

A h .  BROOKS. Thank yoii very much, Mr. Clorety, for a very strong 
statement supporting this bill. 

Are t'here any questions, Slr. Rivers? 
Mr, RIVERS. No.  
Mr, BROOKS. Mr. Elston? 
Sir, ELSTON. Aside from the fact that this bill includes all the 

services and provides for a civilian judicial council, what diff erencc? 
is there between this bill and the bill H. K.  2575 ,  which you say you 
were extremely critical of? 

J l r .  CLORETT. As you mill recall, our ivitnesses a t  that  time, 
Congressman-I did not mean to infer that your effort was not 
thoroughly in the right direction-came in with a list of criticisms 
that ran to 8 o r  10 pages, n-hich criticizcd the bill because it, seemed 
to us not to be sufficiently comprehensive. 

It.  seemed to us not to provide as many safeguards anyway as this 
bill. 

ATr, ELSTOX. What are they? 
hlr. CLORETT. I recall, for example, there was no provision in that  

bill that thcrc shall be a mandatory, and tlccltiretl in the act, pre- 
sumption of the  i~i~ioceri(:c of thc accused until proved guilty. 

I thirik that ivns an undrrlying assumption, but it was not stated 
in the hill {is I iwal l .  I t  was for that rcasori that I referred to H. K, 
2575 in the It;ightirtli Congrcss. I hope it will not bc rcgardccl as in 
m y  way criticd of thc  effort that you made in that' Congrcw. 

1 think wo have now had a really outstanding dfort  made by the 
iirmctl forcw through the commit,tee which has heen a t  work for 
many months on this which has cnnbled them to come up with n 
rnuch niorc c~oriil)i'clliciisivt~ proposrcl act. 

Slr. E r s ~ o s .  \ \ ' ( x l l q  you still litis-c not nne\\-crctl my qucstion. JT'liat 
is t l icw.  asitl(~ froin t l i o  t\\,o things t h a t  I rnc~ntionc~t, that are i n  this 
hill that i ~ ~ r c  iiot  i n  t l i v  otlic>r hi l l?  

l l r .  Cmrticry. l'liis I l i l l ,  i t  s ~ w s  to us. provitlcs additionnl cbhccks 
in t('riiis of t l i c  J)Oill tS u t  w l i i c s t i  t hc  corivcning authority must rcwive 
t hci i~c~c~or~irnciic~atiotis of his I~gul  staff, of thc. Staff tJuclgr ,lclvoc-ate. 

Jlr. ELSTON. ?'hi) othc>r h i l l  ptx)vitlcd for t t i r  S ~ I W  counsc~l for the 
;ic~*cisctl that tlir prosrc~iit ion h ; d ?  

. 111.. . C ' m 1 t t x - Y .  .. I t  did. Tlitit \vas otic of the  strong points in thc 

frirt thnt tliis I ) iU provitics for u (SiviIitiii j u o i c L i d  counc~il and aft'rvts all 
t l i v  srrvicm, i t  tlocis not c~liangc~ ariytllinp i n  the prc~vious bill, a t  least 
tiotliing that j o i i   tit'^ ohjclc-ting to? 

I tiiirili  hcfow you wcintrci cwws talic1i into t l ic  Vnitcd States court, 
(l id you not? \$'tis i t  not your organization that wanted courts-martial 
('asvs tricd in t l i v  Knitocl States court? 
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hlr. CLOHETT. We wanted an appeal to the Federal courts. We 
have reviewed the matter since that time, with some change in the 
personnel of our own committee studying i t ,  and they have come to 
the conclusion that this bill goes as far as we could reasonably expect 
a t  this time. 

We are coric~crnctl, as all of the veterans’ organizations are, that in 
the endeavor to assure military justice we do not unduly impair the 
commantl fun  stion and the ability of the armed forces to function. 

We believe tliis bill is a long stride in tlie right direction. I t  may 
well be that after esperience under this bill we mill wish to  come to the 
Congress seeking provisions for appeal to the courts. 

A h .  BROOKS. Any further questions? 
l l r .  ELSTON. That is all. 
l l r .  BROOKS. Any questions, Jlr .  cicGraffcnricd? 
Mr. DEGR-~FFESRIED. Xo. 
A h ,  BROOKS. Mr. Anderson? 
Jfr .  ANDERSOX. S o .  
51r. BROOKS. Mr. Hardy? 
A h .  HARDY. No. 
A h .  BROOKS. Any questions, hlr ,  Gavin? 
hfr. GAVIS. S o .  
Mr. BROOKS. Thank you very kindly, sir. We apprcciatc pour 

51r. CLORETT. Thank you, sir. 
l f r .  BROOKS. Kow we call Col. John Olivcr, legislntive counsel for 

V c  are glad to have yoii this morning, Cdonel, as R witness. 
Colonel OLIVER. Tliank you very much. 

statement. 

the ROX. 

STATEMENT O F  COL. JOHN P. OLIVER, JAG, RESERVE, LEOIS- 
LATIVE COUNSEL O F  THE RESERVE OFFICERS ASSOCIATION 
OF THE UNITED STATES 

Colonel OLIVER. If 1 .,lay introduce myself, I am Col. John P. 
Oliver, JAG, Reserve, legislative counsel of the Reserve Officers Asso- 
ciation. I want to thank the members of this committce for extending 
to me the opportunity of appearing bcfore them today to testify on 
the subject ot the  proposed hlilitary Justice Code, H. E. 2498. At 
any time you wish to interrupt me for a question, it will be entirely 
agreeable to me. 

The IZcsrrvc. Offirrrs Assoc*iation rcqucsted permission to appear 
before the l lorgan committce a t  the time that committce was drafting 
the prercnt bill. We felt that if we had the opportunity to express 
our views a t  that  time, much of the time of the Armed Services Com- 
mittee of the House would be savcd. 

Unfortunately, thc 5Zorgan committec did not see fit to accedc to 
our requert antl we had no opportunity to prcscnt our views to them. 

As you gcntlcmen of the committee no doubt know, the Reserve 
Officers Association of the United States is a voluntary association, 
composed of Reservc officers of the armed services with somc 1,500 
chapters located throughout the IJnitcd States antl overscw. 

The object of the Reserve Officcrs Assoviation, as stated in its 
constitution, is to support a military policy for the United States 
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that will provide adequate national security and to assist in the tlcrcl- 
opment arid execut'ion thcrcof. 

If it will not appear immodest, and in order t'hat the committee 
may be advised as to my experience, may I say that' I am a momber of 
the bar of the State of California, the  bar of the District of Columbia, 
and the bar of the Supremc Court  of t'lic United States, as well as 
various Federal district court's in the United States, liaring practiced 
law for the last 24 years. 

And I might say in that connection that I spent some 7 years as a 
deputy district a,ttorney of Los Angeles and had the iinfortuiiat'e 
experience of liaring hanged a number of men. And I have spent an 
equal period of t'ime at  the other end of the coi~nscl table, where I hac1 
an opportiinit'y to, shall wc say, pluck a fcw pans froin the burner. 

I entered upon ac,tive tlut'y in March of 1941 iintl from that  dat'e 
until September 1045 served in the caywity of either a staff judge 
advocate or an assistant stuff judgc iL(1votxte for units in varying 
sizes from an Army post, D, division, n service command, a corps, and 
an Army. 

I might say that in that connection I worlred not' on the higher 
review level as the other gentlemen here wlio have testified, biit rather 
you might say, a t  t'he grass roots level. 

Throughout this pc'riotl of time, I \\-as clowly associatcrl Tvith t h o  
atliriiiiistrntion of military justice. I have sc rvc~ l  011 coui'ts ri:nrtinls 
as prcsitlent, law meinber, monibcr, trial jutlgc atlvocatc, aiid tlcfciisc 
coul~scl. 

In otliw wouls, I have s t ~ r v t ~ l  in c v t ~ x  r>apac-ity c\socpt as  that of 
the  cicwsetl. ,is a wsult of iny 
service as a ~ i i ~ n i b t ~ r  of a court mar t id ,  may I rcatl at' t'liis point :L 
let t,cr atldrc~ssotl t o  inc whilv I u-as in the Europctiri Tlicatrr. 

How I csc*npo(l t l i n t ,  I (lo not l.;iiow. 

HEADQUARTERS.. ........ 

Subject Inadcqriate sentence by court. . 

To: Lt ,  Col. .John P. Oliver, hcadquartors ....... 
....... 1. I have read a s;litnniary of t he  testirnoiiy i n  thc ca*e of Private - ,  

Company ... ., .. . . th  Signal Ilattalioli and  ani ]lot, 1)leaicti w i th  thc  outcome. 
I do not corisidcr t h e  court, t o  havc perforrned it. du ty .  

2. The decision of the  court is the tlrcision of all its niemhrrs for n-liich all mlist 
be held accouritahlc. I t  \vould seem the court iintlcrl ook t,o dcterrninc ~ v l i e t l i c ~  
this inan shorild havc lieen t,ricci by gctieral court rather 1 lian a detcrniinatiori of his 
guilt or innocence froin the evidcnw. Then ,  after tindinjz him gllilty of offcrises 
warrant,ing severe piiriiqhment, oiily a rniiior sentence was imposed. It is not 
my intention, when a case is rrfcrrc:d t o  :t general court martinl, that  anv wiitcnce 
imposed he one rvhich a special eorirt, martial might have given. I dcsire in the  
fiiture that this bc kept, i i i  rnind. 

............................. 
3injor General .  7'. S .  -4rn i ! / ,  Cotnmrrnditig. 

The Rcsrrvc Oficcrs ,issociation of t,hc Tlnitctl Statcs has bcon on 
~oc>ortl by rcsolution passed at its natioiial convcntion in llinnii in 
1947 as favoring a reform in the  atl~ni~iistration of mi1itnr.y jiisti(8c 
and more rccerit,ly at, its national convmtion in Dcni-cr in 1048, 
specifirnlly rccoInmmding favorable cwisidrmit ion by Congrcss of 
H. R.  2575, hcrctofore rclfcrrcd to in this cornriiit tcc  hearing as t 'hc 
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It is pcihngs ~ ( 1 1 1  k n o ~ v n  also to this cornmittw that the Rcscrve 
OfEccrs ,lssocint ion \vas cst rcriicl- act ivr in its support of this bill- 
H. R .  2575--hoth tliiring t h c  procrrtlinps iri  t'lic Housc and in its 
y ~ s s a p c  iii thr Scrintr, ns titlc 11, t h e  IGwi atncntlmc~rit to  tlic Selective 
Scr\-icsc .let. 

It is tlic opinion of thc Iicsc~rvr Offi(vrs ..\ssociutioii that tlic military 
justicc rvforni bill of t l io  Eiglitictli Congrcss was a riinrketl itnprovc- 
mrnt o v ~ ~ r  t l i r  systcrn of mi1it:iry justioo t h a t  hat1 prrvailcd through- 
out TYorltl K n r  I1 nri t l  t ha t  for tl ic first tinic t l i r  pririinr;v consitlcrntwn 
of comriiantl c#ontrL)l lint1 bwri Iiict licacl-on by Congims of the‘ I'nitcd 
s t a t rs . 

K e  nrv of the opinion still t l i r i t  t l i r  Elston Rill is sound lcgislntion 
and  cnn w c  no rcnson n-hy H. l i .  2375-Eiglitietli Congrcss-including 
the provisions fo r  :i scpai.a t ( 1  tJiitlgti ,\clvocatc~ Corps-thnt is pliiral- 
alioultl not b(1 nppli(I(1 cquully to t h c  -\ir F o ~ - c c ~  nr i t l  to thc S a v y .  

T l i c r ~  riiny h i  c!tirtain iiiiiior c1i:iiigcs tlc~sii-nhlc iii tlic Elston hill 
i l l  its p rcwnt  forin h i i t  in 0111' opinion t l i c w  clinnpcs a r c  of a minor 
nnturc> : l i l t 1  rasily corwctnblc. 

One of t h c  chief diffrrc1iict.s in tlic proposcd militnry justicc codc. 
from the provisions of tlie Elst'on bill is the intrrjection of the civil 
civil rel-iow board. If this comniittw clccms such civil board of 
revicw tlcsirnhlc, i t  is suggcstcd tlint i t  might lie a much  l)ct,tcr pro- 
cetiure to provitlc for t'limr ncltlitionnl judges of t'lic Unitrtl Stntes 
Court of Xpp(1nls for thc District of C~o1iiml)in t'o mcvt tlic work load 
and provitli> tlint nppcals for militnry justice bc thcn channc1letl to 
our civil &'cclcral courts for consiclcmtion as appcals from tlic District 
and otlicr courts of the Unitcd Statcs. 

It 
does not  npp( ' : ir  to lis dcsirahlc to crcvitc nn ntltlitioiial special civilian 
court oporatirip untltir t h c  t l i u rnh  of tliv Srcrctnry of Dcfcnse wliich 
woultl ronsitlcr only oriv type of case. 

K c  fec.1 t l ia t tho sound kgal lino\vldg(1 rind tlic broad cxpcric$nce 
of our vivi1 appc~llatc~ jutlgrs will bring to t'lie administration of 
military justice, a b rmt l i  of frcsli air a t  the top that mould be extremely 
desiral,lo. 

Uiifortunatcly, cxpcricnce lias indicated that all too often such 
spccial lioartls havo h m n c  polit'icnl foot'balls and whcro tlic tenure 
of office is not fixed, wlirrc t h  advicc! and coriscnt of the  Senate is 
riot rcquiretl for appointmcut, special privilcge is extended to some 
ant1 denied to otliers. Surcly all of the functions of this civilian 
board could bci pcrformc~tl much more adequately by thc civilian 
judiciary of our court  of appeals. 

To surnrnarizc my rc~riorlis UJ) to this point, it is the opinion of tho 
Iiescrve 0fIic:c:rs Association, as I proviously stated, that  we slioulti 
broadvri tlic provisions of t l i c b  prosctrit Elstori bill with minor arnond- 
rnc-hiits and including tlic ,Jiidgr Atlvoc:itci Corps for w c h  of t'lic tlrrcc 
services. 

However, knowing tlic: serious study t'hat your committee is going 
to make of tlic prcscbrit bill, 11. 11. 2408, may I take the liborty a t  this 
time to cornrncxit spccifically 011 sorno of the provisions of that  bill as 
it appoars in the pitsotit form. 

In  article 1 ,  subparagraph ( 5 ) ,  page 3 ,  "officer" has been defined 
to rrfm to a commissioned officer including a commissioned warrant 
officer, hut we (lo f ind that lie is referred to in article 25 (b ) ,  page 22, 

Such nn tippc'al t o  bc pcrrnittod 011 both thti law and t'lie facts. 
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111.. E:I,s,ros. S o  tloul)t n h i t  it , .  
Coloiicl OLIVER. Bccnusc. thci first footlioltl t o  I)c gniiwtl 1)y any 

dictator or nnybotly u-ho at tempts  to doprivc 11s of our lihcrty is to 
esclude thc public from tho coiirts. 
11r. RIVERS. Of ~ ~ O I I I W  wc sccin to  have siil)soribccl to t.lic. Russian 

tloctrinv in this coLintry of liillinp c>vt>~.pbotlg \\hose c o ~ ~ n t r p  ~ v t i  have 
defcnttd in time of ivnr. TT(> hnvc liillctl nll tht. gcncrnls ant1 all the 
prwiclcnt s n n d  c~v-riyhotly clsc. 

Coloiicl OLIVER. V ( ~ 1 1 ~  1 l r .  Rii-c>rs, T could rornriicwt on  t'htit a t  soinc 
lmpth. I n m  not going to  t n l i v  th t .  tinic of t hc  t*oininittcr at this time. 
I31It t he  (.hiof ~ 1 i n l ~ r t ~ l  I h n ~ c  with tha t ,  frnlllilp- -:11it1 T a111 spt~tilii1ip 
only for niyscilf in this rrpartl-is thc  hypo~racy that wis clonnc>ctcd 
with i t .  

Son .  ns far as shooting thc Germans a r c  c w n c ~ c ~ r i i t ~ t l ,  who comniittctl 
thosc offcnscs, I hnvc no pnificiilnr lovc fo r  t l i t > n i  antl I say shoot 
thcni. hut let us not ho 1iyl)ocriticnl R h o l i t  it tint1 cslnim, nftcrwnrds 
that IW hnvc pivrn thrni a fli i i-  nntl impartial t i d  l)(.foi,t we shot them 
\vl-hcii in truth nritl fiict K C  hnvc not. 

11r. RIVKI~S .  If tlint policy lint1 hccn followctl nftcr thc K a r  
Rctn-ccn tlicl Stntcs, t h e n  clvcry Conft~tlcrntc gcneral and cvcrybody 
clsc wlio pnrticipntt~tl ~vould linvc h e n  liangcd. 

C'oloric~l OLIVLR. I do not say tlirrc~ wcrc no injust,itw, but I think 
history. g:cncrall?- spcaking, lins lool~ocl with a higli i-cgnrtl on the 
nttitiitlc of thc Union Govcriiinciit following t h c  War Bctwccn thc 
Sttitcs ant1 tlie fact tliat tlicrc. wcr(> so f w  cnscs 011 t'liat. 

But as w have scrn overseas, ns  soon ns n sith is tlefcatcd the first 
thing goii do is kill off cvcryhotly tlint t1is:igrrtd wit,li you. 

11r. BROOKS. However, economicnlly we followd n different policy 
t hr re . 

C'oloncl OI.IVE;R. I nm not prcp:ircd to discuss econolnic policy. I 
am only speaking of t'lic' militnry nspcct of it.  

11r. RIVLRS. Of course I ani not complaining about tlw SS troops, 
t)ccaiisc thcy were :i huricli of ynngstcrs. 

('oloncl OIJVKR. Tlint is right. 
I l r .  1t1vi:ns. But with rcspcct' to t'lw mnn tlint has given his lifo to 

military training ant1 that  W:IS all lie liriow: To follow out ortlcrs, it 
was n littlc hit ,hasty. ;tntl I think we subscrihd to a prccetlcnt that  
will plnguc 11s i i i  the future.  

Colon(~1 OI,IVI:R. I t'hink we mntlc an unfortunntc choicc. 
Tlic nest cnsc to which I woiiltl like t80 refer is the so-callccl Mtllmedy 

m:iss:icrc> cnsc. This c n s ~  is riot an nbstrnction to rno as my division 
was fighting in that gewrn l  location a t  t'lic timc this crimc was 
co I nm i t t c (1. 

lic~gardlcss of my pcrsonal feelings toward tlw pcrpotrntion of 
murtlrr, I am ccliially outrngttl zit' tlic reported action of the hoard of 
rc,viciw on that ~ s c  as reported i n  tlie ncwspnpcrs. According to this 
report, hrritality antl trickcry was t>mploycxl to obtain confessions 
iipoii \vhich the convictions werc hutl. 

litrcognizirig tl is hriitality antl trickcry, tho hoard st'ill approved 
t,lic'sciritr~Iic~c,, s:i?;irig such hrritnli t y  and t'riclwry was nclccssary bccnuse 
it' \vas a h r t l  (:as(' to hrcnk. Such an CX('IIS(: might he ustvl by a Nazi 
court or l).y tlic Spanish Inquisition on the ground that t'he end justi- 
fiw tht. mcaris. However, it is not consistent with the American 
S ~ I L S C  of justice. 
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Particular attention is iiivited t'o the words in subparngraph (1) for 
training in describing officers subject to t h e  code. This might easily 
include collrge or high school stuclcnts of tlic ROTC in summer 
training camps. Obviously these young men should riot be subject 
to the articles of this code. 

Attention is also invited to sul)p:\ragraph (8) Rcscrvc pcrsorinel 
v-lio are roluntarily on innctivc du ty  training nut81ioiktl by \I\-rittcn 
o r d t ~ s .  T'ntlrr t hc  provisions of this subparagrapli, R c s c ~ ~ ~ - c ~  pctwnncl 
st'udying a corrcspondencc course from which tl1c.y ctould rwc4ve 
points toward rctit~emcnt under writtvn ordcrs nmuld 1.w su1)jwt to 
tliesc articlcs of tliis c~oclc. The explanation of thc 1Iorgan oommittce 
is that  this is intended to cover offic~rs who arc pcrforniing w c i ~ l i  m d  
and flight training. 

Ho\\-evc~, our cspcrience with the atlministrntion of military justice 
leads us to believe that this jurisdiction untlcr certain ca;rcunistoncm 
might well be strrtchcd to tlic ultimate referred to above. 

Furthormorc, we do not believe it is sound in theory that civilians 
who engage in a 2-hour troop scliool one evcniiig per month sliould 
subject to the nrticles of this code,  particularly when it is provicled in 
article 3 (a) .  page 6 that Rcscrvc personnel, n-hilv in  a status which 
they arc subject to this code, cliarged wit11 having committed any 
offense against the code may be placcd on actiw duty status for (lis- 
ciplinary action without tlieii- consent for sucli pcriotl of timc :is miiy 
bc nrcwsnry to tlisposc of sncali pimwtlings, 

Tlic pr:irtic~al cfl'c>rt of this would he t o  subjert any rncnihci~ of t l i (> 
Rcsciw to he  unc~t.rcnioiiiously pluclietl from his riviliaii pursuits a n d  
placcd on active (lilt>- wit)liout' his consent in time of pcacc for a n  
indcfinit'c pcxriotl a t '  a n y  timc within tlic statutv of limitntions. 

Imnginc. if you will, what wcll might linppcii to tlic practice of n 
physician or surgcon, or a husy Ian-ycr, 01' n i l  iiisui~nncc~ ngcnt. or a n  
nut omoldc mcchanic, or a small s toi~~lwcpcl~,  if t'lio poivci. is p l ac~c l  i n  
tlic hands of the arincd sew-iccs t'o tnl.;c him twm liis pcacc~tinw pursuit 
a t  their will or u-liim. So far as Reserves on cxtcnclctl n v t i T - c  tlutg are 
c o ~ i ~ ~ - n c d ,  tlicj- sliould br subjcct t o  tlie nl;ticlos tlic snnic as the other 
mcmhcrs of tlw nrnicd scrvivcs. 

Anti mny I say  in that connection t l i n t  I cannot urge tliis point too 
vigorously, becnusc if thew is one thing thnt is going to s t tdcc~ a t  t'he 
h a r t  of tlir Rcservc progxm on inactirc. status i t  is to put tliose 
officers and rnlisted m e n  under the military court-martin1 jurisdiction. 

Unfortunatclp, I found it  ncccssnry from tinic to timi> to diffw in 
opinion from somc membcrs of the R e g d i r  servicc: nnd, from n 
purely personal point of view, I cnn tliirik of no niorc ctfcc~tiw ~ v : i y  to 
shut my mouth t'litin to leavc this provision in the hill. 

Yon-, whether t'liat is desirable or not .  I :1ni not pivpnrcd to  n i y i c .  
J f r .  RIVEHS. Isn't this tlic snnic thing thiit Colonc~l 1l:ins coni- 

plainccl Rhout? 
Colonc.1 OLIVER. Exactly, a n d  on  exactly tlic same groiind. 
l l r ,  RIVERS. Tcs. 
l I r .  BROOKS. Well, did not Colonel 1 h a s  comp1:iin :il)out ~ 1 1 1 ) -  

section (4), rnthrr than (N? 
1 I r . K IV I,: tis. Ht' vompl a i nccl :I 1 mu t t 11 is nil t 11 o1.i t y . 
Colonc~l OLIVE:R. 1Ir also riicnt ionctl siibsciction ( 4 ) .  111.. 13rool.;::. 

And I tliiid-and I nm going to toucli  on  t l i n t  in j uq t  :i i i i i i l i i t t l-- t! i( l  
primnry point hc mndc o n  tliv suhj(1c.t of I<cscr~-cs i s  pr:i(-t ic1:iIly i ( l t 1 i i t  i -  
ca1 \\.it11 t l ic  point I ani making nou-. 
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I n  ot1it.r nortie, at any time within t’he st>atute of limitations- 
which, i f  nij- rccollt~ction s ( w c ’ s  mr correctly, is 3 years-they 
could rt\tirli o u t  and grab mc or any othor Rrsrrvr. 

1 I r .  I~ROIJKS.  But do  you hnvc any suggested change that might 
fit thnt situation? 

Colonrl OLIVER. Thc simplest' ohangc I could offrr, l f r .  Brooks- 
~ r i t l  I offer it’ in all sinwrity-is t’o strilw it out .  

\ I r ,  KIVI.:RS. This ivoultl havc the cconscqurnt effect, a s  h e  obsrrved, 
of killing off irittwst in  tho H(wrves.  

(’01 o ric 1 0 LI Y E R. ESR o t I y . 
Jl r .  BROOKS. How woiilct you punish a person in the Reserve on 

tcmporarv or innctiw tluty? 
Colonrt OLIVF:R. on tcmpornry tliity, Afr. nrooks, takr him in the 

rivil coiirts. EIc is n. civilian anyway, rsccpt for thc fact that for 
L‘ 1ioiii.s l i t 1  piits on thr uniform. 

1 I r .  R I V E R S .  IVilll,  i f  f i ~  is t in tiviator :itid p i t s  out  h t w  unci runs 
nii nirplnnr, t l i c w  ought to hi sonic \my of tlisc.iplino. 

Colont>l OLIVP:R, .I civil rourt slioultl tw tidcvliiiLtc for that piirposr. 
111.. RI\-I.;I<S, Toii tnonn i i i  a l l  ottior ptitws l i t ,  ~voiild riot l)c subjrct 

to tlic’ . Ir t ir l(~s of II-nr? 
(’olonc~l OLIYF:R, Po long as lir is on n n  inutltivc-duty stutus, no, sir. 
1 r r .  RIVI.;RS. 17riloss it b c i  n h n c ~ l i  of ttio p i r r  or violation of some 

civilitin stnt 1 I t  ( 3 .  

( ’ o l o i ~ t ~ l  O i , i T . p . r <  T mrnn .  i f  t lic civilian st,ntiit(is nrtL not hroad 
oiiniigli ,  Ivt lis iiiggctst to ttic. .Jutlirinry Committcc that thcy write in 
5ucli ntltlitiorinl pi’o1-isions R S  may tw required ruthw than to t)roadcn 
tlitb 1 ) n s i ~  of niilitnry con t ro l .  

1 1 r .  I ~ R O O K ~ .  Yo11 woiiI(1 trcnt him. altlioiigh rniplit 1)o a part 
of a n  ovc,i*-nll, wo \vi11 sny,  air. commantl, 11s a riviliun as far as pinisti- 
mcn t is conrrriird’! 

Coloticl OLIVER. H r  is twntrci i n  c’vt’ry otlicr rcsptict, J f r ,  Brooks, 
as R civilian. I l c  is not an offirrr of t’hc I’nitrtl Stat>rs. Hc is spccifi- 
rally csrliidivl i t 1  thr sttitiitc--that t i  Koscrvti officcir is not ail nfficrr 
of t f i c  17nitrtl StrLttss. I n  c>\.,i~y ot1ic.r rrspcct Ii(. is ttrntcd us a civilian, 
so I do not s r r  tin)- pnrticiilur point to rcttcliing out hc.rc in military 
justirr rind snyirlx: IVC~II, tis to that  particular on(’, wc arc going to 
mak(1 1111 rxrrption. 

- 

If thc civil l r i ~ c ~  nrr not broatl rrioiigh, kt  us twoaden them. But le t  
us not increase tlir jurisdiction of military courts. 

1 l r .  BROOKS. JVoultl the military courts liavc sufficient jurisdiction 
to  cover, say, .4WOL under thosr cases? 

Colonel OLIVER. An AWOL for 2 hours? 
Mr. BROOKS. No, Suppose a Reserve officer should go to Mexico 

with an Army plane. 
Colonel OLIVER. We can charge him, then, with stealing Govern- 

ment propert’y. I a m  sure that is denounced 
by the civil statutcs. 
51r. ANDERSON. Mr. Chairman may J ask a couple of questions for 

clarificnt ion? 
JIr ,  BROOKS. J f r .  Anderson. 
J l r .  ASDERSOS. At  t,he bottom of page 5 ,  in referring to subpara- 

graph ( I ) ,  you quote the words “For  training in,” describing officers 
sribjcct to the code. You say: “This might easily include college or 
high-school students of the IiOTC in summer training camps.” 

It would be very simple. 
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Xow, do you have any objection to the provisions of this bill which 
cover cadets a t  the Military Academy or midshipmen a t  the Naval 
Academy? 

Colonel OLIVER. As to that,  Llr. Anderson, I think your midship- 
man is in a very, very different situation, or the cadet at  the SIilitary 
Academy, because a t  the time lie goes up there he takes an oath to 
the United States and he is on extended active duty for all intents 
and purposes. 

l l r .  ANDERSON. Well, how about a young man who is taking Naval 
ROTC under the Holloway plan, where lie takes a 2 or 3 months’ 
summer training cruise? Is he not subject t o  the same discipline that 
a midshipman at the Saval  Academy is? 

Colonel OLIVER. So far as Reserves on extended active duty are 
conccmed, they shorild be subject to the Articlcs of War-the same 
as any other member of the armed services. In o ther  words, by that,  
i f  a man gocs to a siimmcr training camp for. 2 \\-cc~ks during the time 
lie is t h e w  on extended active duty, he should be subject to the Articles 
of War ;  yes. 

l l r .  AsDh’nsos. Then, should a young man who is taking ROTC 
training a t  a college like Stanford or California under the Hollon-ay 
plan. and who intends to make the Savy his career, also be subject? 

Coloncl OIJVER. S o ,  sir; becaause hc still is a civilian. 
l I r .  ASDERSOS. TVell, I am trying to get the difference bctwecn a 

midsliipman at the  Academy and a midshipman in KOTC a t  one of 
our colleges or iinivcrsities 7r.licr~ thr ohjcctivc under the I I o l l o ~ a y  
plan is to bring them a11 uiittcr the same basis. They arc all cntitlcd 
to  the same commission if they finish their coiirsc. Tlicy take the 
summer t r in i i ig  (’oursc. 

S o w ,  I have a ncphew who is doing i t ,  and that is why I am making 
t l i c  inquiry. 

Coloncl OLIYICR. l r r .  Andcrson, I am not prepared to  say that mili- 
tary justice should bc depcndcnt upon the amount of nioiiry you 
rccrivc from thc Govcrnment. But I do  think t h e  sttitiis of a man 
who gocs to t h r  Govcrnmcnt acndcmies, citlicr at Aniiapolis or TYcst 
Point, is vcry, vcrp din’rrcrit f r o m  n young man who gocs to a privnte 
iinivcrsity, i’vcn though there may be sonic contribution from the 
Fecieral C*ovc.rnmt’nt. 

Primarily lic is cducnt ing himself. 
l l r .  ANDCRSOX. For a point of information t h r i ~ c ,  l l r .  Chairman: 

Docs n young man who takes S a v a l  ROTC undcr tlic Hollou-ay plan 
take the same oath when hc starts his ROTC training nt  Stanford 
University, we will say, as a midshipman who enters the Kaval 
Academy a t  Annapolis? 

Xlr. SMART. Captain 11cDill says he does. 
Colonel OLIVER. I think tlicrc is a cliffcrcncc in the contract, though. 
1Jr .  ASDERSON. Is there. Captain l lcDill? 
Captain ~ I C D I L L .  I am Captain 1IcDil1, gentleman. 
Yvs; tlirit is n tliffrrcncc in the contract, sir, t o  this cxtcnt: The 

spccificntions arc nl)oiit tho same, t>sccipt tlic Savnl  Acndcniy mid- 
shipman is iiot rqiiirccl by law to ticcrpt a commission in thr Rcsrrvcs 
if hc tlcclincs tlic commission in the Rcgulnr K;nv>- or AInririe Corps. 

Thc Kaval Acndcniy rriidsliipninn docs not have to makc that 
promise. The KROTC midshipman docs. 

l f r .  RIVERS. After how many years, though? 
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Cnptaiii 1IcDIL1,. U p  to a certain number of years; a total of 
2 ycnrs. 

l f r ,  RITERS. That is right, hccause hc. can quit after the first or 
scicond year and he ]ins no obligation to  the Government under the 
Hollon-ny plan. 

C'nptnin 1IcDILL. That is corrwt. 
1 I r .  G A V I S .  But not thc Acndcmy, though. 
Captain 1fcDI1,L. Tho rnidsliipmnn can resign at any time. It is 

nn  aclministrntive process. Hc is riot compelled to serve more than 2 
years a t  present. 

l f r ,  GAYIS. I n  the 1lilitar.y Academy, h e  is expected to serve for 
4 years. 

Captain ~ IcDILI , .  22 total of 8, sir, including their Academy time. 
1 I r .  GATIS. Eight years. Vhy do  we use that differential there 

bctn-cen thc 1Iilitnr'y Academj7 and Naval Academy? 
Captain ~ I C D I L L .  It has been historical and traditional in the 

Kavy,  as I understand i t .  W e  do not wish to  retain people who do 
not desire to  hold a comrriission, particularly aboard ship. 

l I r .  RIVERS. I think it was Admiral Felix Johnson who brought 
that bill before our Naval ,iffairs Committee a few years ago; was he 
not'? 

Captain ~ I C D I L L .  I do not recall, sir. 
hl r .  RIVERS. I think Admiral Johnson said then-if my colleague 

will yield-- 
l Ir , A s n E R s o s I C ' 1 .  I' t n iu 1 y . 
111.. RIVER';. Tlrnt lic was a riviliati a t  all other' times that tie was 

C'nptain 3lc31:,1,. He is nc.tually rcgnrdcd, sir, us a civilian urilcss 

1lr .  RIVEH-.. That is riglit. 
l l r .  ASDEKSOS. Thitt' was the very diffcrencc that I was trying to 

Thank you 

Captain JIcDILI,. As n practical matter, any Kava1 Reserve mid- 
They are not 

That is purely administrative. 

not tnkirig I t k  zctiial contract, training under thc SROTC. 

he is 011 csteii!Ic(l acmti\-c duty.  

clevtllop hrrc. lwcausc I \VIIS a littlc bit confused myself. 
very much, aut1 thank JYJU. Captain. 

shipman who commits a scrious offense is tlisenrolled. 
disciplined. 

l f r .  RITERS. That) is right. 
l l r .  ASDERSOK. Thank you. 
l l r .  ELSTOS. h l r .  Chairman, cou~d I ask a quest'ion? 
l l r .  RttooKs. 1I r .  Elston. 
l l r .  ELSTOS. Colonel, I am wondering if we could not a t  least 

improve subsection (3) of article 3 if we proyided that Reserve per- 
sonnrl be tried in the civilian court's, provided the act which is claimed 
constitutes an offense is an offense against, the United States out'side 
of the military law, and let' the military only try those offenses which 
arv riot so defincd. 

That would ccrtainly limit it to II very few military offenses and 
would pertnit the accusc~\ to  be trictl in t,hc United States court on 
vir.tually cvcrythi ng else. 

Colonel OLIVEH. Thc tjhing I am corlccrried with there, Mr. Elston, 
is riot' thc philosophy. But  the 
practical application is somet,hing yet again. 

Sow,  for example, being lat'e to a formation is a military offense. 
Arid, if I may uso a personal illustration, supposc when I go down to 

I think your philosophy is sound. 
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troop school-which meets in my  particular branch of the Reserves 
2 nights a month-for some reason and, we will say, to make it worse, 
for no good excuse, I am 15 minutes late in reporting. 

Obviously, I have committed a military offense. And supposing 
that, as a result of that, the Regular services are empowered to 
arbitrarily and without any consent call me to extended active duty 
until such time as that case may be disposed of. And sometimes 
those military cases, when they go up on review, drag on for a long 
time, 

hfr. ELSTOX. Well, I can see why you might invest them with 
authority to dispose of the case without keeping you on active duty. 

Colonel OLIVER. Well, if they do not have me on active duty, they 
have no jurisdiction over me to try me. 

Mr. ELSTOX. But ,  to put all these cases in the United States court, 
you would have to go to the Judiciary Committee t o  get the law 
amended, which would be a long and tedious process. 

Colonel OLIVER. Mr. Elston, for any serious offense I am confident 
that the civil laws are adequate. For minor offenses they can dismiss 
me from the Reserve administratively, which is a n  adequate punish- 
ment in my opinion. 

In  other words, if it is a minor offense, 
all they havr to do is put me before a 74-C Board, as we call it in 
the Army, and a t  the discretion of the President my commission is 
revoked. 

hlr. ELSTOX. I t  might not be a serious enough offense to revoke 
the commission. 

Coloncl OLIVER. Yes. 
3fr. BROOKS. Following that point through, too, for a Reservist in 

training, if hc is injured he should bc t rwt rd  as a civilian and not as 
n military man. 

Coloncl OLIVE;R. I do not think it necessarily follows, l l r .  Brooks. 
In othrr words, I do not thinli the compensation is the basis for 
juristlic~tion of military courts. 

They might take me out of my civilian pursuits. 

hfr. RIVERS. That  is the law in effect today. 
Colonel OLIVER. Exactly. 

I t  may be something that is very trivial. 

l l r .  BROOKS. Ariy furthcr questions? 
Coloncl OI~IVER.  >lay I procccd? 
l l r .  BROOKS. I’roc~td, yes, sir. 
Coloncl OLIVER. K t 1  arc also of tlir opinion that rctired personnel 

rc>frrrcd to i r i  subparngrnph (4) having no activc duty to perform and 
with but slight contact with thc military should not be subject to this 
codc. 

W e  arc further of tlic’ opinion that Rescrvc personnel rctired, sub- 
paragrnph ( 5 )  u 110 might inadrcrtcntly, a-hile seeking medical treat- 
mrnt by tlici YCt(\imisJ Administration, find themsclvcs in a military 
hospitd should also not be subject to this code. 

Iikcwiic, in subparagrapli (1 1 > we nre of tlic opinion that civilians 
uho  fir(’ only unricr tlir suyrvision of thc armrd forccs without the 
contiiic~rital li1TiltS of tho United Statcs should not  br subjcot to this 
(YKIP JYho knows to lvliat stretches of the   inng gin at ion thc wording 
“ * ~ i p ( ~ r v i s i o ~ i ”  might rcac~li? 

,inti, ngain in subparagrapli (12) \v(’ do  not believe that thc mninte- 
~it inco of disciplinc in the military sersict’ requires that all persons 
within nr i  n i ~ > u .  l ~ ~ s c d  by the Unitrd Statcs, which is under control of 
t l i c b  Srcwtury of a I)cpartmrnt and which is without the continental 



750 

limits of the United States should be subject to the Military Just>icc 
Code. Render unto Caesar the things that, arc Cacsar’s--yes--but, 
prrserve the c,irilians from military courts. 

I n  article 4 (a )  we do not tlcern it advisablc that) a n  officer who has 
been siimmui~i1~- tliimisscd should bc forcwl to WI irc tiny of his rights 
in order that l i r~  ni.1)- obtti i i i  justiw. Tllis conirncnt specifically rcfers 
to line 7 ,  p a p  i :  

He shall he held t o  have waivtd the r ight  t o  plead any stati ite of liniitaiions 
appiicable to any c f f r i i ~  K i t h  nh ic l i  he i; c l i n r g d .  

Specifically, further 011 this siiiri.~ se(ntiorit IVV t l i i r i l i  tlic provisiotis 
for. the  sut)stitution of a form of t1isc:hargo rtuthor.ixctl for. admiiiis- 
trative issuaurc sliould liavc a srivitig c-liiiisc~ w1iic:h ~voi i ld  pcrmit :in 
officer to retttiii surli rights to rc~tircrnciit as I iv  rnny ha\-c. lint1 prior to 
the ar1)itr:ii.y disrniss:il. ’J’lic foim of (lis(~litir.gy also slic!iiItl 1)e chaiigctl 
from “ntlmiiiistratirc cliscliurgc” to hoiiorti t)le t l iwiinigc~.  

Thcse coiiiments apply eq~ially to sul~pnragi~uplis (b), ( ( 5 1 ,  u i i d  (d) 
of artic’lc 4 .  

JJr. RIVERS. Let me ask you right t l icrc ,  Coloric>l: \\-it11 rcspeot to 
a civilian who commits a cr.irn(8 i ~ i  my occupied Jnpmi or occvipicd 
Germany-say he  commits murdcr--wlio woulcl havv jusrisrlic*tion of 
him under your linc of rcusoiiirig thoro? 

Colonel OLIVER. A t  t l i (% p:’twIit t i n i v  tlitiy  tin^ t r i vc l  i i i  \I-lint u w l  
to be referred to as the provost’ courts or i n  thci civil courts of tliut 
couii try. 
J h ,  HIVERS. You have iio laws in Cicwnaiiy nnw. 
Coloncl OLIVER. \\-ell, they lind a case-aiid this is based only 011 

newspaper accourits-of somo womari ovrr. t h e  r c ~ e ~ i t l y  who killed 
her soldier husband. ;hit1 if 1 read the report correctly, she was 
tried before the military courts as tlistinguislic~tl from the actual 
service courts. 

But’ in orclor to hctlge the bets of tlic prosc~xitioii thcy chtirged hcr 
not only untlrr t h e  laH-s of Gvmany but also iiii(1cr. tht, Itiws of the 
military commandw. ,111~1 when slit1 was corivitcotl-niid ngairi I a111 
only going by nm-spaper reports-shc npparcri tly was cnii victccl 011 
both, with t h c  thcory iti mi~irl that i f  tho rnilitary cv.mmiander did no t  
have jurisdiction thcti  h e  n-oultl hart. lirr i i ~ i t l ~ r  t h c  violation of Gcr- 
man law arid if  the Gcrmari law did no t  upply t h y  woulJ have licr 
under the provisions of thc military governor. 

J f r ,  R I ~ E R S .  \That is your suggcstion i l l  a case of that  riat.urcl 
Cglonel OLIVER. \Yell, it  is getting a little ljit aside from thr! subject 

of military justice here. But I think, in  view of those two cases I 
cited previously, as to this particular murder case that I am rcfoiring 
to and a case rcportctl in the newspapers just last wcck end of soni(i 
ciciliari that  tauglccl with s0m.c offircr over in cJapan, this committre 
might well consider so.metimr: in the future thc! possit)ility of drafting 
a code to apply to the military courts as tlistiriguislieti from court 
martial. 

J l r .  RIVERS. \Vould that not t)c a function of tlic Judiciary Com- 
mittee, rather than our cwmmittor? 

Colonel OLIVF;K. I caiinot answer that. I arn not surc cnougli of 
the division of authority bctwctho tho i:o!nmittws. 

J l r .  RIVERS. I do riot wal,t to disturb your line of rcasonirig. I 
am just  wondering. That docs prescrit a prot)lcrn. \Vhiohcvcr (‘om- 
mittee has the juris:licti(.~i, i t  might bo well to look into it. 
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Coloncl OLIVER. I think it might well be inquired into because I 
do  know from pcrsonal experience, which I saw very briefly before. I 
returned from Europe and from what I licard since then, that  a t  the 
beginning of the occupation there was considerable-and I do not  
say this unkindly-flounderirg around on the part of the milit'ary 
authoritirs in an at tmipt  to develop some sound thcory upon which 
they could base the jurisdiction of the military courts particularly 
over American civilians when they were first thinking about bringing 
in the wives and the families of Americans over there. 

I was in thr Civil Affairs Division of the \Tar Dcpnrtment a t  the 
timc nntl we discussrd at' somc length as to whether or not these civil- 
ians, ~vlio were as I sny thc families of scrviwmen over thcrc, should 
be sut)jccBt to  tlic German courts or n-Iictlicr or not the Amcrican 
niilitnry authority sliould h e  l)roac!encd suffic~icntly to  c o v w  tliosr. 

I think t l i c  vimv was finally adopted to hroatlrn tlic military coiirts 

J l r .  EI,sws. Toil  could ]lot, 1)rondcii the jurisdiction of t h r  civilian 
courts to try cnscs outside tlic Uriitrtl States, csccpt in Territories of 
t l ic  ITtii t td Statos. 

Colon01 OLIVER. The Congrcss of tlic I,7nitctl States has a great deal 
of powcbr and I ani sure if thcy sat' down to draft lnws to do that-- 

J l r .  Eisrros. Wr11, you may liavc a constitutional question in- 
rolvod. 

Colonrl OLIVER. TY(xl1, i t  might hc  worth tlic risk. 
111.. B R O O ~ ~ S .  'Hi(> I'rrsidcnt snit1 tlic Constitution follows the flag, 

too. 
Coloncl O L I ~ K R .  TY(111, I think tlic Prcsitlcnt said that,  and I think 

thv Suprcinc> Court hns hrcn  quotcd to thr contrary. Frnnkly, I like 
tliv I'rvsidvtit's v i m  on thnt subjrct. but I think tlic Suprcnic Court 
lins t ) ( v t i  sound hrcausc u p  to now the‘ Congress has not stated that tlic 
Constitution will follow tlic flag. 

111,. 1s1.s~os. I n!rc the> cas(' of trcason. 'I'lir vwuc  is wlicrr the 
~icc~uscd   sot so ti luntls in this country. And that is n-11)- in on(' of the 
rc~ccnt c t i s ( ~ ~  tlicy   vow ptirticdar that t h c  plan(> lurid nt $1 ccrtain plncr, 
l)rtviusc~ thoy vx i i t c t l  to invest the court in that particular jurisdiction 
wit11 :iutliorit>- to try that cnsr .  

~'oloric~l O L I V I ~ ; I ~ ,  1I : iy  I sugpwt, J I r .  Elston, that  thr reason that  
vc~iuc 1:iv tit t1i:it purtirulur plncc\ wtis l ) r c n u s r  C'ongr(~ss w o t c  t h c  law 
to  sriy so. 

111.. I< r , s~os .  JYell, tliosr w-110 wro t r  tlic Constitution also tlrfincd 
trcnsoti in tlir Constitution, tint1 t l i n t  is t l ic  only crirnc dcscribctl in tlic 
c'o ns t i t  1 1  t ion. 

('olonc~l OLIVEH. I t l i i r i l i  the  v(miic still a.as an act of Congress 
sul)s(qu(\tit to tlir tlraf t ing of t l i v  Coils t i til tion. 

J l r .  I31wotis. C'oloricl, will poll procbcc~i with your st.ntcmcwt, sir. 
C'oloti(,l 01,ivI:it.  Iri n i , t io lc  6,  srit)parugt*apli (2) tlic nssignincrit for 

duty of dl jutlg:c ncl\-oc-ntrs, nii t l  so forth, is siit),jcct to thr tippt*ovnl 
of t l io  ,liitlgc Atlvoot i tc~ Go t i~wl  of t l i c i  arnictl f o t w  of \\hicli t1ic.y  ai^ 
1 1 1 ( ~ 1 I I  I ) ( % l Y .  

'l'liis is t l o t i c i  nppiwi i t ly  n t i t l  properly for t l i c  pui-posr of rciriiovitig 
t l i v  :itlniiiiist i x t i o i i  of jiistiw from tl ic  (*o~iini:itid iiifluc~nc~. I3o\vrvc~r, 
t l i c . r c 5  is still I I  fn t : i l  t l ( ~ I ' c ~ c * t  i i i  that i t  ( low not, nppc~ir that tlic c~flicioiioy 
t~c~ports 01' fittiws wpor ts  of tlicsr jutlgc' ticlvocntcs nw also r q u i r e t l  
t o  tw inndo I)y t l i v  nost siipc3rior jiidgc: :idvocntc in placc of the coni- 
i i i t i i i ( l ! t i g  ol!i,-cit.  i i i i ( l c i '  iviioni f lic1y svrvv. 

to ( 'O \~( ' I '  the cnsrs of tliosc people. 

r ,  
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The experience of World War I1 leads us t’o believe that one of the 
most effective ways of maintaining command control is through ad- 
verse efficiency or fitness reports by the commanding officer under 
whom the staff judge advocat,e served. hlany an otherwise competent 
staff judge advocate, stultified his conscience and prostituted his pro- 
fession in the interest of obtaining promotion. 

If the efficiency reports and fit’ness reports and promotions, even 
temporary promotions, are placed in the hands of the Judge Advocate 
Corps, this temptat’ion will be removed. 

A h .  ELSTOX. Colonel, right there, might not the superior officer in 
the Judge Advocate General’s Corps not have knowledge of all of 
the service of the officer in question and not be able to make a com- 
plete fitness report? 

But I found from 
observation many times the commanding general too does not have 
the opportunity to make observation of a lot of the fitness reports 
he makes out. 

hir. ELSTON. Of course, he gets them from other officers. And the 
Judge Advocate General, i f  he passes on the fitness report, will get 
them from the same source, would he not? 

Colonel OLIVER. I know, but you get the opinion strained through 
a different point of view. I mean, it is not perfect, but I think i t  will 
be an improvement, 

hlr .  RIVERS. Do I understand you to say that all fitncss reports 
relating to the individuals wlio practice twfore t h e  military courts 
should be 0. K.’tl, that is! approvcd or clisapprovcd by the Judge 
Advocate General? 

Colonel OLIVER. Yes, sir. I do not noccssarily mean the Judge 
Advocate General, but the next higher echelon. 

hlr. RIVERS. Whatever organization is created, it should be inde- 
pendent of commantl? 

Colonel OLIVER. Exactly. 
hlr. RIVERS. Yes, sir. 
Colonel OLIVER. As to subparagraph (c) of article 6 ,  line 8, it  is 

suggested that the words “trial judge advocate” or “trial c ~ i i n s t ~ l ”  be 
inserted following the words “shall subsequently act as a ”  and hcfore 
the words “staff judge advocate or lrgal officer.” 

In  article 7,  subparagraph (b) ,  line 16, page 9,  we bclicve that the 
words “grounds for” should be insclrtcd bvtwccn thc words “may (lo 
so upon reasonable” and the words “belief that an offense had been 
committed,” because a reasonable belief should be based upon rea- 
sonable grounds. 

In article 9 ,  subparagraph (c) ,  line 28, we feel that it would be 
better English to transpose the word “only’! from the end of that line 
to the end of line 24, so that the sentence would rcad- 
an officer, a warrant officer, or a civilian subject to this code may be ordered into 
arrest or confinement by a commanding officer to whose authority he is siihject 
only by an order- 
and so forth. 

In article 10, page 1 1 ,  line 17, we believe that thc word “offense” 
should be substituted in that line for the word “wrong” because a 
man might commit a wrong without having co.m.mitted an ofl’rnse. 

In  article 12, line 8,  we are undecided as to the meaning of the words 
“immediate association” and believe that members of the armcd 

Colonel OLIVER. Vell, that  is true, Slr.  Elston. 
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forccs of the  T’nited States placed in confinement should be entirely 
removcd from having to associate with enemy prisoners or any other 
foreign nationals. 

W e  think an additional provision should be added to this article 
requiring scgrcgation of sexes where the parties are unmarried. And 
furtliclr, that all citizens of the United States, in addition to members 
of the armed forces, should bc rxtended similar consideration. 

lrndcr articlc 15,  page 13, we believe that the unlimited power of 
commanding officers to impose nonjudicial punishment should be 
circumscribrd rather than broadened and we believe further that no 
norijiidicinl punishment should be imposed without the alternative 
right to trial by court martial and that such alternative right should be 
grantctl by legislation rather than by the grace of the head of a depart- 
men t  or other subordinate officer. That  is in the case of company 

. 

punishment . 
Wc further believe that the withholding of Drivileges for two 

consccritivc weeks is excessive. K e  further bvelieve that &e forfeiture 
of onc’-lialf of his pay per month for a period of 3 months is excessive 
as w l l  as rstra dutics for a pcriocl of two consecutive weeks. 

The vioiousness of this spstcm is further revealed on page 14, sub- 
paragraph ( 2 )  (e) ( f ) ,  which permits confinement for a period not to 
ex(-ced scveii consccutivc days, or confinement on bread and water or 
diniinishctl rations for a pcriocl not to cxceed five consecutive days, 

I am apprrht.nsivc of the  results of such unbridled power in the 
hands of n martinet. Therc is nothing in article 15 that  prohibits the 
constant nnd continuous arid repc1atc.d imposition of this punishment, 
without i i i  t 

111 otlirr w o i ~ l s ,  I i c  c~oultl rcpcntetlly get s( ven consecutive days for 
nn inclcfitiite pwiotl a t  tlie whim of the ccmmander, and there are 
commnndrrs tha t  would do it. 

Jfr .  I3rtooris. Tlint is comparn1)le to contempt, is it  not, tho power 
of contcmpt iii the Fctlrrnl cwirt‘? 

coloIlc’1 O L I V E R .  \Yell- 
J f r ,  Bliooris. \Ylicre you have tlie riglit to impose repeated sen- 

t e n r cs f ol lo\vm g rep c a t r c 1 n c t ? 
Colonrl OLIVER. That  is right. Riit in this case here-and that 

is on(’ of tlie qunrrcls that 1 have aln-ays had xvith tlie staff judge 
advovatc, i n  trying to lioltl thcw boys down to the imposition of 
company pnnislimcnt, 1)coaiise it is very, very easy for a company 
(~ommanclc~r t o  get mad and say, “Give him 7 days”-the choice 
should h c  lcft up to tlic nccuscd as to wlietlier lie wants a court 
martial or w i l l  takc company punishment. 

;\Ty siigpstion is that  mcmhers of tho Judge Advocate General’s 
Corps slioultl bc q id i f i cd  ns 1nwym.s and not merely be somebody 
N-110 is nrt)it:~rarily tlcsigriated by n commanding officer-by saying: 
You nrr n la\\ spc.cialist for tlie purpose of this case. 

J f r ,  I ~ J ~ ~ o I ~ s .  Yes, sir. 
111 . .  ( i  IVIZJ .  I I c  mu4t b e  lcgnlly trnincd. 
(’olotic~l OLIVER. T1i:it is csactlp 11 lint I mcnn, sir. 
\Y(l  arc fui~tlirr opposcci to  articlc 15, subparagraph ( ( a ) ,  page 15, 

wliicli Iwrmlts mi ofFiccr for minor offmses, to impose such punish- 
mciit a u t  Iiorizcct to he imposcd by commanding officcrs as prrmitted 
by t l i r  Sccrctary of thc Drpartment. This unbritllctt opportunity to 

p t ion, upon nnj- indiridu nl. 



impose punishment without the right to demand a trial is pregnant 
with possible abuses. 

So far as article 17 is concerncd, we believe that i t  is basically 
unsound. 

The history of the squabbles betntcn the armed services during 
this period in which unification lias hecn attcmptcd would innkc the 
abstract, judicial approach of a court martial coinposed of ofIiwrs of 
one service trying officers of another service estremcly doubtful. 

The interservice feuding is a sad commentary upon our combined 
operations in the past war, as c.videnced by tlir famous Smith vcrsus 
Smith, Ricliardson versus Smith, Xiriiitz versus Richardson cases of 
the Pacific tlicatcr. 

Articles 18, page 17, again arouses our concern wlierc i t  is set 
forth that courts may imposc any punishment “not forbiddcn by 
the code.” I t  is a primary rule in the administration of justice that 
a man who conirnits an offmse should know in atlvarice the punish- 
ment he is likely to receive untl the legal attitude hcrc of permitting 
any punishment not forbiddm, with tho forbiddcn puiiishmcnts 
limited only by article 5 5  of the code will again permit unbridled 
abuse. 

I n  article 23, page 20, it is suggestrtl that an additional provision be 
added to permit a superior commander in the cxcwisc of his discretion 
to reserve special court-martial jurisdiction for liinisclf ns provitld i n  
the former Articles of SVar. 

And that is so in the case of one command, if he wants to reserve 
special courts-martial jurisdiction, you have a uniformity of piinish- 
ment within that one command. 

As to article 25, page 22, subparagraph (c), line 19 to thc end of the 
page, we believe that this provision should be r~ewiittcn i r i  order. to 
clarify its meaning. The words on lino 19 “prior to the  convening of 
such court” do not indicate whether it is the  intent of the  law t,hat 
t,his requcst should be made prior to tlic first time a court might con- 
vent in some other case or wliethcr it mea~is prior to the convc1iiing of 
the rourt of the case in which tho enlistcd man is the acciised. 

after such EL request no enlisted person shall be tried by a general or special court 
martial- 
arid so forth, docs riot iritlicato whcthrr t l i ~  u-orcl cnlistctl man refers 
to thc special cnlistctl marl thcri 011 trial or wlictlic~ i t  idcrs  to all 
enlistc,tl pc.rsoiine1 who might thcn bo tried by thti same court in that or 
soni(\ othcir case. 

As to ar ticlc 26, page 23, it is suggested that this article be amtwded 
to fur thr r  provide that law mcmhrs  shall be dcsigIi8ttetl by the Judge 
Advocatk General rather than pcrmit a commaritlirig of€iccr to choose 
such law iiic>mbrrs as might be amcndablc to his wishcs. 

I t  furtht.1. should bc specifically providcrl in this section, as i t  docs not 
appear c4scu.hcrcb in thth  cod(^, that no courts martial shall procwd 
with the taking of tcstimony or evi(I(~nc(1, as provrtl in the  Elston bill, 
in the abscncc of a law officc.r. 

As to article 26 (b),  WT arc? of the opinion that the law officer should 
be permitted to retire with t h o  othcr mombcrs of the co’art for the 
purpose of voting on the findings arid scntmw. 

Our views might be otherwise i f  the law officer were extended all of 
the rights, duties and responsibilities of the Federal judge but tvhcre he 

’ 

The additional language bcginning in liric 21-- 
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is permit tctl  t o  rule oiily oil interlocutory questions a n d  instrucit on 
thc pi~csiiinption of innocence arid tlic tlocti iiie of roason:tble doubt,  
arid so foi tli, a5 wt  forth i n  articlc XI (c), pagv  43 anll 44, we feel 
that  thv WITI(*P, of t h i i  valunble officer will bc u astrd 

Artictlc 27, subpnraei apli [a), page 24, Iinc 22, and again 011 line 24, 
rcatling as follows. 
So person who has acted for the prosecution shall act  suhseq!ienti\ in the same 
case for the defrAnsr, nor shall aiiv person who has acted for the defense ac t  suh- 
sequeritly 111 the mine casc for the prosecution. 

The mcaiiing of thc  word “acted” is indefinite in our  mind antl 
might cad>- be constructl that n person who had been a witness or 
perhaps CVCTI icniotcdly connected ui th  the case might liavr ‘ * nv t (  d.“  

Again m article 27, subparagraph (b) ( I ) ,  page 25, the term “judge 
advocate of the Army or the Air. Force,” or a “law spwialist of the 
Navy of Coast Guard” is indefinite. IT-e are concerned as to wh~t l i c r  
or not these officers shall be members of the Judge Ad\-ocutc Corps 
of the Army or Air Force, or may they merely be officers tlesignuted 
a5 such by the commanding officer for the time being.. IT-e feel that  
thc law should specifically designate these officers as niembcrs of the 
Judge ,Idvocate Corps in each of the three services. 

Slr .  EIVEKS. I n  that connection, if we have an independent Judge 
Atlvocatc Gcncral’s Corps, it may be possible that he would ac t  one 
time as a prosecutor and a t  other times as defense counsel. 

Colon~i  O L W ~ R .  You mean in the same case? 
J I r  KIVLRS S o ;  i n  diffcrent cases 
Coloncl OLII J .K .  That is right. 
l l r  KIVERS. That does not contemplate a thing of that  nature? 
Colonel OLIVI:R. Certainly not. 
As to article 29, subparagraph (a), page 26, we feel that  this article 

shoiild specifically state that the 1au member shall not be excused and 
in those cases wlicrc unable to attend by reason of physical disability 
or other cnuw that  no proceedings may be had in his absence. 

As to article 30, subparagraph (d),  page 28, we feel t ha t  the term 
“any unlan fill inducCrnentJ’ should he  defined. K e  can find nothing 
in the. proposed military justice code that 1% ould indicate v ha t  may 
or mriy not compose unlawful inducement. We beliere that  the 
prestwt articlc of x n r  24 presently used by the Ariny antl -1ir Force 
should bc irisrrt c d  in place of su1)paragraph (d). 

A s  to article 32, subparagiapli (c l ) ,  page 30, n e  find one of the most 
uniisuiil provisions contained in the entire proposed hlilitary Justice 
Code. -1ftcr hnving rcwtrtl in some detail the steps tha t  shall be 
taken to provitle a fair and inipartial investigation prior to trial, this 
article rntls u p  ni th  a statement in substance that the failure to follow 
~ h c  provisioris thcrcof n 111 not make any difference. 

The explanation g iwn by the Morgan committee in this connection 
IS most onlighteniiig ~ ~ l i c r e  they say: 
Siibdi\iiioii (d) I$ added to precent this article from being construed as juris- 
diciiorial 1 1 1  a haticai curpus proceeding Failure to conduct a n  inccstigation 
required 1)) this  article \~oi i Id  be grourids for reversal bv a revien rng au thor i ty  
ririder t h e  codv arid nii iritcntioiial failurc to do  50 nould be an offense under 
article 98 \1 tint noiisrriqe 

If IL f r w  arid impartiril in\ ehtigntion is nc’ccssary in tho administra- 
tion of inilitary justice, why should it be jurisdictional and ~ h y  the 
concern of thc Jlorgriri committce over whcther or not a writ  of 
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habeas corpus would lie. This subsection wadd  seem that we can 
talk out of both sides of our mouth. 

As to article of war 35, on page 31, the provision that in time of 
peace no person shall, against his objection, be brought to trial before 
a general q u r t  martial within a period of 5 days should be broadened 
to include in time of war. 

I t  is impossible to conceive of a circumstance where the delay of 
5 days in a trial would prejudice any military operation. We have 
the recent case of Sliapiro before the court of claims where the accused 
was brought to trail 1)/2 hours after having been served with the 
charges, with the court located 35 miles away from where the accused 
was a t  the time. 

This article is also inconsistent with article 40, page 34, which pro- 
vides in substance that a court martial may, for reasonable cause, 
grant a continuance to any party for such time and as often as may 
appear to be just. In this latter article, there is no limitation 8s to 
peace or war and there should be no limitation in article 35. 

As to article 36, subparagraph (a), page 32, we believe that the 
modes of proof should be included as a part of this code and not left 
to the discretion of the Secretary concerned. Modes of proof are 
as much a part of the administration of justice as are the articles that 
denounce offenses. 

As to article 37, page 32, in an attempt to close the front door 
against unlawfully influencing the court, this bill leaves the back door 
open. It is our opinion that in line 14, following the words “corn- 
manding officer,” the additional words “nor anyone’’ should be added. 

This article in its present form might easily be circumventcd by 
having the commanding officer tell his chief of staff or some other 
person to carry his remarks to the court and thus avoid a violation of 
the article. In  other words, we feel that the attempts to unlawfully 
influence the action of the court should be prohibited to all and not 
merely limited to commanding officers. 

Article 41 (b), page 35, limits the preem tory challenges, one to the 

singular arid plural. Thus, if three accused were tricd for a joint 
off ense, they would have but one preemptory challenge between them 
that must be jointly exercised. Each accused should have a pre- 
emptory challenge. 

This article should be corrected to provide that 
jeopardy attachcs when the court is sworn. Many cases are known 
where an arcusetl has been on trial for his life before a court martial 
for the same offense merely because the review mas not complctcd. 

As to article 50, subparagraph (a), page 42, wc are unable to follow 
the provision that permits the admissibility of records of courts of 
inquiry and the sworn testimony taken bcfow court of inquiry to any 
case not capital and not extending to the dismissal of an officer. 

We are unable to understand why such testirnony might be ad- 
missible where the sentence imposed by the court might bo life 
imprisonment or the case of the enlistcd man could be a dishonorable 
discharge. 

We cannot feel that the protcction of an afficcr’s commission should 
be considered greater than thr protection of an enlisted man against a 
dishonorable discharge or any confintunent in a penitentiary up to the 
period of life. 

accused and one to the trial counsel. .3;. lie word accused is both 

Article 44, page 37. 
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Furthermore, this section would permit the introduction of evidence 
taken by a court of inquiry even though the court of inquiry did not 
pertain to the subject matter which the trial niight be had by a 
court martial. Or, that the investigation by the court of inquiry 
might be of a person other than the accused. 

As to article 51 (b), page 43, be inning on line 18 through 22, we do 
not understand the meaning o f  this provision. It is heretofore 
provided that certain rulings by the law member shall be final. 

It is further provided that the law member may reverse himself. 
Therefore the final ruling is not a final ruling. What is meant by the 
words “if any member objects thereto”? We do not know and recom- 
mend that this provision be stricken. 

As to  article 52,  subparagraph (c), page 45, the inconsistency of the 
provisions for tie vote is unusual. I n  one instance they are for the 
accuscd; in another instance they are against the accused; and in a 
third instance they are again for the accused. 

Wc feel that under the doctrinr of reasonable doubt and the pre- 
sumption of innocence, all the votes should be in favor of the accused. 

As to article 52, subparagraph (a) (a), page 44, we believe that in 
those cases such as the mandatory penalty of death or life imprison- 
ment that such conviction should likewise be unanimoub and in any 
case where the sentence is life imprisonment or confinement in excess 
of 10 years that  the conviction likewise should require the concurrence 
of three-fourths of the members of the court, as does the imposition 
of 1 sentence. 

As far as article of war 56, page 47, is concerned, this provision is 
extremely salutary. However, the experience in World War I1 
indicates that in some jurisdictions where the commanding general was 
dissatisfied with the limitations of punishment imposed by the Presi- 
dent, the practice was adopted of adding an additional charge of 
AWOL for possibly 1 5  minutes so that  the sentence could be in the 
discretion of the cornmanding general. 

I am not prepared to  offer the draft of an amendment to  this section 
to cover such a situation but I feel that this Armed Services Committee 
in its reports should perhaps suggest their disapproval of such shyster- 
ing practices. 

The previous provision of 
article of war 37 provided that the finding and sentence, and so forth, 
should not be disapproved unless the error materially affects a sub- 
stantial right of the accused. I n  this present subparagraph, this term 
“materially affects” the substantial rights of the accused. %e feel 
that the usr of this new term would deprive an accused of any right of 
appral hc might have based on errors committed by the court and feel 
that the former terminology of “materially affects” should be adequate 
to protccat t h c  Govcrnmcnt. 

As to nrticlr 63, subparagraph (b), page 51, wc are c*oncerned with 
the iniplicd permission granted herein for a court on rehearing to t ry  
an accused on another and different charge than the one tried in the 
first instance. 

R e  feel that if the offense was not considered on its merits in the 
original procecdings that separate and othcr proceedings should be had 
rathcr than attempt to take aqother bitc a t  the accused a t  rehearing. 

Articlr of war 66, subparagraph ( ( I ) ,  p a p  63, ns has been stated by 
many of thc othrr witnesses, we do not feel it sound judicial procedure 

Article 59, subparagraph (a), page 48. 

k ! l O h ~ l i  f l  30 15  
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to permit the Judge Advocate General who is displcaaccl with an 
opinion by one board of review, to rcfcr the cast’ h c l \  or to another 
board of review-. Surely no board of r(’vicw can  act hoiicstly arid 
independently under such siipervisioii and restriction. 

Aly commrnts on this provision have 
been made in the early part of my statcinent, but in t h c  ev(tri t  this 
committee feels that  such a Judic*ial Couiicil is t lcs i r t i t ) l~~,  I f t d  to see 
in subparagraph (b) (1) where cases that “tifl’mst-. ;L ~ c ~ n e r a l  or flag 
officer” are of equal importance with a sentencc 01 titmiitti of an enlisted 
man which would give such general or flag oftiwr cases special priority 
to go to this Judicial Council. 

And again in suhparayraph ( ( 5 )  , wo do n o t  fccl tha t  30 tlnys is suffi- 
cient time in which to pcrlcct u i i  appc5;il t o  t h e  J i  (1ivi:iI Cot iicil. Thc 
experience during the war in ovcrscas stations ~v011ld indicntc that no 
enlisted man could possibly preservc his rights under such time limi- 
tations and it is suggested that this period he estenclcd at least t o  1 
year. 

I n  all cases, hearings should be had by thr Judicial Council as a 
matter of right to the accused and not a t  the discretion of the Judicihl 
Council, as provided in subparagraphs (c) and (d). 

l f r ,  ELSTON. Right there, Colonel, do you not think that might really 
increase the work of the court? I n  other words, the Suprcmc Court of 
the United States today decides what cases it \+ill admit after thcrc has 
been an argument on an application to  be admitted to the court: A 
petition for a writ of certiorari. 

Sow,  if they all automatically go into the Judicial Council or go in 
in there simply because the accused requests i t  as a matter of right, 
would that not require more than tlirec judicial officers? 

I n  fact, would i t  not require a tremendous number of them to dispose 
of all the cases? 

Colonel OLIVER. 51r. Elston, I am much more conccriied with the 
time that some man may serve in a penitentiary or the  sliort drop he 
gets on the end of the rope than I am with the work load of the 
Judicial Council. 

Mr. ELSTOX. But  u e  want to give the accused in the trial of a 
military case at  least the same rights that a man has in the civil courts. 
I n  the civil courts he  is tried before the United States district court. 

He  appeals to the United States circuit court of appeals, and that 
court hears his case. As I recall it ,  that  court generally passes on 
questions of law, rather than questions of fact. 

They go to the Supreme Court of the United States and the Supreme 
Court decides whether they will let liim appear on the question of law. 
Now as to the accused in thp military court, the comrnaiitling officer 
first has the opportunity to throw out the whole case i f  hc wants to, 
to remit the sentence arid reduce i t ,  and so forth. 

Then he has a complete hearing o n  the facts, with an automatic 
hearing before the board of review. There may be morc than one 
hearing before a board of review. There may even be another board 
of review hearing a case that the Jutlgc Advocate Gcricral sees fit to 
refer. 

Thcn, aftcr all tliosc procccdingq, to say tliat lie cnn go before the 
Judicial Council as n matter of riglit and have all tlic facts gone over 
agnin is giving liim fnr more than tlic fellow gets in the civil court who 
is indicted for rnurder or any other offetisc. 

Article of war 67, page 54. 



Coloiicl OLIVI,K. T e l l ,  maybe my peripective is clistortccl, but I do 
riot think tliat horetofoi (’ tlic cuaniination of t h e  c m c s  on rcvicw 
I i n ~  bec\ii ~ i t l i  tlic saiiir i i i te i~st  for the accuscd tliat our civil courts 
look 011 in siniilar cases. 

Alr. EisroK.. Well, that  is a matter of adminijtration, rather than 
tlie lnw, is i t  no t?  

Coloiic.1 OLIVI.,R. And in your bill last year, Mr. Elston, you provided 
for some ndtlitional formal revicw, without going into the details, 
wliic~h has bccn takrn out of this bill. 

l f r .  ELSTON. I appreciate that, and that was because we wanted 
to be certain that thcre was a complete review. 

Colonrl OLIvhit. That  is right. 
A h .  ELSTON. Of cvcry case. 
Colonc~l OLIVER. Tliat is right. 
Llr. ELSTON. We even provided a review of all World War I1 

cascs. 
Colonel OLIVER. That  is right. I am going to cover that  in a 

minute. 
Llr. ELSTON. K e  wanted to be certain that there was a review on 

the facts, so tliat thcre would be no injustice done a t  all. 
Rut if tlic Judicial Council, lbhich is the Suprcme Court so far as 

the niilitary c a w ?  are coriccrncd, have to review the facts, too, every- 
bodv will go up to that court. 

Colonel OLIVI 1%. I think i t  might be a good idea. 
Llr. ELSTOX. Well, if it  was necessary yes, but I have just a ques- 

tion on it. I do not know whether i t  is or not. Certainly it has 
never becn corisitfcrcd to be cssential in the civil courts that  the 
Supreme Court of thc Uriitrd States rcvicw the facts in the case. 

Colonel OLIVLR. \Tell, civil courts have always operated very 
differriktly than military courts. That  is the reason I think it is 
about time we Iverc perhaps lenning over a little backward on review. 

Air, XIVLRS. Of course, the Supreme Court has gone into the legis- 
lative busiriess now. 

Llr.  ELSTON. The Supreme Court of the United States. 
11r. BILOOKS. JVell, let lis proceed, Coloncl, If it is all right. 
Colonel O L I V I : ~ ~ .  A s  to subparagraph (d) ,  it is our opinion that the 

Judicial Council slioiild inquire into all of the merits of the case and 
not limit itself merely to issues miscd by the accused who might or 
might riot be irnproprly or ineptly represented by counsel. 

A s  to tirticlc of war 7 1 ,  subparagraph (b),  page 59, lines 21 through 
23, we brlirvc that II proyision permitting an oficcr to be rcduced to 
enlistcd grad() IS virlous. II’c recognize that such IL provision wns 
~ 0 1 i t t t I i i t v 1  I I I  t 1 1 ~  ISI.;ton bill biit ticvt~rtlic~lcss arc of the vitw tliat 
suc~li piiiiisliiiit~tit, ~ ) n r t  i (~ i i1 i i r ly  i n  tho ctisc of an 0fTict.r of matiirc ycnrs 
with IL f:lIJli1y, i1iiglit bc far grcatcr tlinn ail outriglit tlisniissnl from 
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The delightful indifference of this section intrigues us further by the 
use of the term “probationer” in line 16. We can find no definition 
of this term in the proposed hlilitary Justice Code nor can we find i t  
used elsewhere therein. 

Does this suggest that the armed services set up a probation system 
similar to that in operation in the civil courts with the supervision pro- 
bation officers, records, and so forth? We recommend that  this 
section be clarified. 

As to article 7 3 ,  page 61-- 
3fr. GAVIN. At that point, what do poi1 think of that idea? 
Colonel OLIVER. Well, I think the matter of a hearing is sound in 

and of itself, so you do not have the arbitrary business of saying 
“off with his head” to some man wlio has a suspcnded sentence. 

The only quarrel I have with it is the indefinitcness with which 
this particular section is drawn. I t  is quarrcling over the wording 
rather than the principle. 

As to article 73, page 61, we are of the opinion that the limitation 
of a new trial based on grounds of newly discovrred evidcncc or fraud 
on the court is entirely too narrow. We feel that a new trial should 
be granted in any instance where the interests of justice will be served 
thereby. 

We further believe that a saving clause similar to that now contained 
in the article of war 5 3  of the Elston bill covering cases tried during 
World War I1 properly should be included in the present bill. 

As to article 76, page 63, we do not believe that this Congress 
should make final and conclusive courts-martial proceedings even 
thou h they may have gone through the mill. We do not believe 

power to  act in appropriate cases by w i t s  of habeas corpus or other- 
wise and as has been previously suggestcd in our comments, we are 
firmly of the opinion that the court of final review should be the 
United States Court of Appeals for the District of Columbia. Subject 
of course in appropriate instances to the action of the Supreme Court 
of the United States. 

Article 87,  page 69, line 19, the term “duty to move” is too indefinite. 
It is our opinion that this article should be limited to overseas ship- 
ments or movements into combat. 

As to article 121, page 81, as presently drafted, this article would 
permit an attorney who brought an action in replevin against an indi- 
vidual to be tried for larceny. That  is undcr a charge of theft, I 
think. 

Under the miscellaneous provision of this bill, article 140, section 
7 (c), page 95, we have a directive to commanding officers and others 
in the naval service. This directive is rather unique to have been 
contained in a Uniform Code of Military Justice a t  first, in that  i t  is 
directed only to officers of the naval service. 

Whether the drafters of the bill felt that the officers of the Army 
and Air Force did not require such a directive or whether doubt as 
to the capacity of naval officers particularly required this directive 
doe8 not appear. 

While I am quite in agreement with the noble sentiments expressed, 
I am of the opinion that such instructions are more properly a matter 
of regulation than a matter of law. 

As to article 140, section 7 (d) and (e), pages 95 and 96, I feel they 
have no place in a Uniform Code of iMilitary Justice. I yield to no 

that  B y legislation we can or should deprive the Federal courts of the 
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man in my firm belief in a divine being nor in the requirements for 
reverent bohavior during divine services. 

On the other hand, i t  is my opinion that  the requirements for 
divine services and reverent behavior have no place in this cod6 and 
should be a matter of regulation. Again the question is raised as to 
why this provision should bc particularly required only by the Navy. 

In  scction 10 of this same articlc, i t  is stated that no officer shall 
bc tlismisscd from any of the armed forces except by sentence of 
courts martial, and  so forth. This scction seems to be in conflict with 
section 23 of she National Defense Act, as amended, where an  oficer 
may be dismissed during the period of the first 3 years of his commis- 
sioned service. I believe that section 10 should be reconciled with 
scction 23 of the Yational Defense Act. 

I am concerned that in the limited time that has been available 
to me, I may have overlooked many implications contained in other 
provisions of this bill, The l lorgan committee worked on the drafting 
of this bill for over a year and my opportunity to examine it has been 
limited to weeks and has been done a t  odd times in connection with 
my other activities. If I have neglected or overlooked provisions of 
this bill that should be commented on, I ask the forbearance of this 
committee. 

To summarize, a t  a meeting of the national executive committee 
of the Hescrve Officers Association, February 20 through 2 2 ,  1949, by 
resolution passed by that body, the legislative representatives of the 
Reserve Officers Association were directed to actively question any 
provisions of the present or proposed legislation relative to military 
justice that are incompatible to the best interest of the Reserve 
components of the armed forces. 

It is under the authority of that resolution, together with the two 
resolutions of our national conventions previously referred to, that I 
appmr before your committee this morning. It is the belief of the 
Reserve Officers Association that the excellent provisions of the 
Elston bill, together witli requirement for separate Judge Advocates 
Corps should be extended to the thrce services; that we strenuously 
should oppose any attcmpt to depart from the excellent refornis 
contained in that bill; that the independence of the administration of 
justice from the influence of command should be strengthened; that  
provision should be made for rehearings in appropriate cases of courts 
martial tried during Vorld J l  ar  I1 and that the rights of accused 
should be protected, consistent with requirements of a military 
opera tion. 

I thank this committee for their courtesy in permitting me to 
appear before them this morning. 

3 l r .  BROOKS. Colonel, n-e thank you for a very carefully drawn 
statement, which indicates a thorough knowledge of the bill. 

Now, are there any questions? 
I l r .  ASDERSON. If he has left out anything, he wants us to accept 

his apologics. 
AI?.  BROOKS. I think he made a reservation to include it, if he 

left it out.  
h l r .  GAWK. You say you only workcd on this with very limited 

tim(i-- 
Colonel OLIVER. YCS, sir. 
Mr. GAVIX. Yet you have done a niost thorough job. 

I 
I 
I 
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Mr. ELSTON. I think the colonel and his organization are to be 
commeiided for the very thorougli mariner in which they have taken 
tliis bill up section by section. They certainly have given lis some 
suggestions which will rcquire our very careful consideration. 

Colonel OIJVER. Tliaiik you. 
Llr. RIVFRS. I n  that connection-if my colleague will yield-if 

they could be incorporxtecl in some sort of a proposed picce of work 
i t  

11r. S a r . 4 ~ ~ .  They uill be. 
3 l r .  BROOKS. We will ask hIr.  Smart, if he nill, to work with the 

colonel arid work out some arrangement. 
3lr .  SMART. Yes, sir. 
l l r .  BROOKS. So when we get ready to read this section by section 

we  ill hav(: all these rcconimcndntions. 
3lr. SMART. I may Ddvisc, \ l r .  Rivers, that not only Colorirl 

Oliver’s testimony but t l i ~  testimony of all u itncsscs, thc‘ lir recom- 
mendations, n ill be clirrestcd for tlic use of the coinmittcc when we 
get to a section 19- section 1-ending of the  bill. 

l l r .  K I ~ ~ R S .  Which vi11 entail a powerful lot of work. 
3lr. SMART. It uill be tloiic. 
J l r .  BROOKS. K e  have one more Mitness this moriiiiig, J l r .  Richard 

L. Tedrow. 
hlr .  Tedrow, iv-ould you have a scat, sir. You have a regular 

statement, h a r e  you, Slr ,  Teclrow? 
Llr. TEDROW. Yo, sir; I have not. I just knew definitely that 

I was coming over here last Fi*iday, sir. Sly  remarks I$ ill be fairly 
general and they will be confined more or less to my views in regards 
to the Xavy outlook, sir. 

hlr. BROOKS. Tel l ,  go ahead, sir, and give us a little of your bacik- 
ground, if you will, Ah- .  Tedrow-. 

Mr. TEDROW. Yes, sir. 

ould save us a lot of thumbing because I think- 
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Now thc reason for this dirergcncc in these different types of lcgal 
systcms within thc scrvice is not known to me. I t  appears to me that 
rithcr onc or tlic othcr of thc systems must b t  the more preferable. 
Ant1 whiclirvcr this committee may find, I siiggrst that such system 
slioiilrl be applird uniformly to all the scrvices. 

This Navy lcgal-spccinlist systcm apparently grcw up toward the 
end of this war. I might state that prior to tlie war and during most 
of the war the Savy  system in regard to people lcariicd in the law or, 

comr hcrc on duty and as part of his dutics 1io would attend law school 
and while h r  was attending law school hc would also be employed in 
t hr Officr of thr .Jiidgc Advocate Gcnoral reviewing cases, and boards 
of rrvirw a ntl similar matt em. 

As soon 21s l i r  grntlilntcd from law school and whether or  not he 
prisscd this ba r  01’ any othcr bar, he would bc transfcrrrtl to sca duty. 
On moit occasions, I would state that it was maybe 8 or 9 years before 
such oflicw cvcr camc bark to Kashington or was assigned to what 
we woultl call legal dutics. 

I b ~ l i r v c ~  bomv of thr  mcmbcrs of this committee are attorneys and 
I bclicvr thry know that you cannot practice law on a half- or a quar- 
tcr-timc basis. You cannot go to law school and graduate and then 
takc up other duties for 6 ,  8, or 10 years, and then come back a t  the 
end of that time and consitlcr yourself as being a qualified attorney. 

1 was going to suggest a t  that  point that  
if for some reason a member of this committee were retired from 
Congress here, sir, and he spent the next 2 years back in his home 
S ta t c  entircly rngrossecl with some othtr  and entirely different occu- 
pation he coul(1 not come back here a t  the end of 2 ,  4, or 6 years and 
be immediatcly up to date on all legislation that has been passed in 
his absence. 

XTr. RIVERS. Of course, we are supposed t o  know everythiag, you 
know. 

l f r .  ‘I’mrtov. Sir? 
Xfr. R~vrcns. M’e are supposed to know everything. 
Xlr. TEDROW. Yes, sir; I know that. 
lTr. ELSTON. ‘1 violent assumption. 
hfr, ’I’1;DRow. Incitleii tally, I think the committee will also recog- 

nize that no boy or man who graduates from law school is ail experi- 
enced Inivycr. However, I think even now, I know during thc war and 
prior to the war, cases in the Office of the Judge Advocatc General 
are passccl on by pcoplc who are attending law school. 

I n  that connection I might state I recently had a case-civil case- 
involving many- thoiisauds ef tlollnrs before the Navy. I had prc- 
pared a h i r f  aiid i t  tool; 2 or 3 ~ - e r k s .  There were some very obscure 
points of law 11) the cv~se arid I went back several hundred years on 
qucstioris of cornniandeering, expropriation of property, antl the like. 

Ant1 thc Supi*cnic Court’s tlccisions nre in conflict on tfic proposition. 
I was in thc N : L v ~  1)cpartinrnt on another mat tc r .  I stopped in the 
:ip,pi.(\pri:i t r ofli ( 3  aiitl I foi!ntl o i i t  wlio n a q  liaiitlling tlie c:ise antl  I 
said 1 w o ~ i l d  liilc\ to scv hini i ~ n t L  tlisciiss it  with him. 

, h d  thc liead of thc divisioii said, “Well, I am sorry, Commander so 
ant1 so is going to lnw school right non-.” That was the gcntlcrnan I 
wns going to disc~uss thnt proposition with. So the question of quali- 

I at lcast, law-school graduates,  vas that a rrgular naval officer would 

Xlr. ELSTOK. Some IIembers of Congress have found that  out. 
l f r .  ‘rmnow-. Yes, sir. 
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fied personnel goes not only to the rights and the privileges of thcse 
men that are tried by court martial, but I think i t  goes t:, a substantial 
question of property rights of the Navy Department itself. 

I think if this committee will review the previous committee hcarings 
back in about 1941 or 1942 you will find that i t  was because of the 
alleged failure of the then Judge .Advocate General’s Office to have 
qualified legal personnel available that the Office of General Counsel 
came into being. And all of these matters regarding contracts and 
almost everything else was taken away from the Judge Advocate 
General’s Office. 

Now I think i t  is proper to state here that I personally have no 
ax to grind. I 
have a great deal of affection for the Navy. I had 4 years of excellent 
duty. I had fine billets. 

And I had good commanding officers. And by and lar e certainly 

similar bunch in civilian life. I do not want thc committee to think 
that I am coming up here and trying to knock anybody, because I 
certainly am not. 

I am concerned with the question of qualified personnel first of 
all, because even if you give a system that we will say is not the best 
system in the world but if you h a w  capable people handling that 
system it is going to work out better than the best system in the 
world if it is handled by inept personnel. 

You are not going to have qualified personnel, in my opinion, until 
you make your legal work in the Navy a full-time work. A man 
cannot practice law on part time and be any credit to himself or his 
profession. 

Mr. NORBLAD. Are they not doing that generally in the Navy 

I certainly have no animosity against the Navy. 

the officers I served with or under would compare favorab 7 y with any 

- - 
nowadays? 

Mr. TEDROW. They have been doing i t  part time for many years, 
sir. 

51r. XORBLAD. I mean doing it full time, generally; are they not? 
Mr. TEDROW. I would not be prepared to state. 
l l r .  NORBLAD. I know several officers over there who do nothing 

1Zr. TEDROW. As law specialists. 
Air. NORBLAD. That  is right. 
A h .  TEDLOW. They are also subject to assignment as administra- 

tive officers in military government, we will say, a t  Guam or places 
like that. I think that is entirely appropriate, for an attorney to be 
en aged in that type of additional work. 

f l r .  BROOKS. Your recommendations are tantamount to saying 
that what we need is a Navy JAG Corps? 

51r. TEDROW. Yes, sir. 
Mr. GAVIN. A uniform system for all three services. 
Mr. TEDROW. I think i t  should be uniform. If this committee 

decides-and I say you would decide wrongly-that the specialist 
system is the most desirable, then a t  least let us have i t  for all the 
services. 

But  your Navy specialist system a t  the present is set up in such a 
way that there is no requirement that those officers shall do full- 
time legal duty. That  particular provision came up before the 
Ballantine Board-and incidentally I was one of the signers of the 

but JAG work all the time. 
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minority report-and the Ballantine Board after considering the 
pros and cons in effect recommended against having a JAG Corps 
and apparently preferred the specialist system. 

They said that they did not see any reason why an officer who was 
otherwise a good officer should be lost to the line merely because he 
was an attorney 

Mr. ELSTON. You know, of course, the Army recommended against 
a separate JAG Corps, in the Army? 

RIr. TEDROW. I have understood that, sir. 
hIr. ELSTON. Congress provided for it, nevertheless. 
hlr. TEDROW. Yes, sir. 
Mr. ELSTON. The only reason they did not include the Navy was 

not because they did not think the Navy should be included but 
because the Navy bill had been presented later than the Army bill to 
us and had never been considered. 

Mr. TEDROW. That  is corpect, sir. 
Mr. ELSTON. We understood that the Navy bill would come along 

later for consideration, and that was the only reason the Navy provi- 
sion was not considered simultaneously with H. R .  2575. 

hfr. TEDROW. Yes. 
hfr. RIVERS. I believe this, as Mr.  Elston said: They were nest 

on our list. I believe you can safely assume that whatever is done 
for the Army and -4ir Force as far as an organiza tion-I mean you can 
put it in your book now-it is sure going to be done for the Navy. 

Rlr. TEDROW. 1 am glad to hear that, sir. 
Mr. BROOKS. Would you rather have a separate corps or would 

you rather unify them? 
Mr. TEDROW. You mean a single corps for the .three Departments? 
hlr. BROOKS. Yes. 
Mr. TEDROW. I question whether you could do that right now, sir. 

I think eventually i t  will be most desirable, as unification progresses, 
But a t  the immediate time and with the admitted divergence between 
the services, I suggest they should each have their corps, but the same 
type of corps for each service. 

Then as unification progresses why certainly, if i t  is then considered 
desirable, I can see no objection to a single corps. 

l f y  objection is: Get your qualified personnel and assure they will 
remain qualified. And I can state that even if you set up a JAG 
Corps, unless i t  is going to be full-time legal duty, you are not going 
to have the people remain in a qualified position. 

I came back from the service after 4 years and I almost had to take 
a refresher course in law again before I could go out and practice in 
the civil courts. And if you had a person doing full-time duty as a 
law specialist and for some reason he is assigned to 3 or 4 years a t  
some other duty, he is not oing to be in a position to pass on cases 

That  bill was held up; 

when he comes back to this f aw duty without extensive refreshing and 
preparation. 

There is one point-I am jumping around here-that I do want to 
stress also---- 

Mr. NORBLAD. Before you get off that point. 
Mr. TEDHOW. Yes, sir. 
Mr.  KORBLAD. Was not Admiral Colclough, a .very excellent officer 

in charge of the ,JAG, assigned after several years of JAG duty to 
submarines in the Pacific? 



Mr. TEDROW. Yes. 
Mr. NORBLAD. And he was the JAG for several years? 
hlr. TEDROW. And he was formerly JAG, for, I believe, almost 3 

years. 
Mr. NORBLAD. Yes. 
Mr. TEDROW. He succeeded Admiral Gatch, I believe, sir. 
Mr. RIVERS. That  is true of the Army and everybody else, hereto- 

fore. We realize we have an opportunity now, as our chairman says, 
to write a code here that is going to be the catalog for the future on all 
military justice matters. 

And I do not think that any of us are going to miss that opportunity. 
And I am sure our chairman senses that. And you can bet your 
bottom dollar we are going to make that effort. I can tell you that. 

Mr. TEDROW. I am very pleased, sir. And I may say I was par- 
ticularly pleased to see the armed services come out with this suggested 
bill. I think the bill is excellent and i t  intends to accomplish many 
things. 

It is obviously the subject of compromise in many places. I can 
tell that after having served on these various boards myself. 

I suggest that many of the offenses listed in this bill are offenses 
under the Federal Code. ru'ow why they should not have been defined 
in accordance with the Federal definition, I do not know, sir. And 
why the same Federal limitation of punishment should not be placed 
on these offenses-robbery, larceny, forgery, and the like-I do not 
know either. 

Mr. GAVIX. I cannot understand that, either. 
Afr. TEDROW. The great majority of offenses are left to discretion. 
Mr. GAVIN. I undcrstood that in these cases it is left entirely to the 

l f r ,  TEDROW. That  is correct, sir. 
>Ir. GAWK. And no consideration is given to a comparable offense 

I I r .  TEDROW. KO, sir. You are correct. 
Air, GAVIX. I just got into a case whcre ordinarily in civilian life 

the boy might have been given a suspended sentence and placed on 
probation. 

hfr, TEDROW. That is right. 
hfr .  GAVIX. And I think your ideas there as to establishing some 

basis on tvhich the sentences in cases may bc determined is one that 
should receive consideration. 

Mr. TEDROW. In fairness I must say this, Mr. Gavin: I think i t  is 
contemplated that the President a t  the request of the services will 
promulgate a maximum penalty in connection with all those offenses. 

discretion of the court. 

in civilian life? 

Here he is given a very stiff sentcnce. 

However, I suggest- 
SIr. NORDLAD. It is done by Courts-Martial ,Manual. 
Mr. TEDROW. Before the war. 
hfr. SORRLAD. Yes. 
Mr. TEDROW. During the war all of those restrictions were lifted. 
Mr. N O I ~ ~ L A D .  Most"of them. 
Mr. TEDROW. I see no reason why that should be given to the 

President when we have a Federal Code that punishes these offenses 
and gives a limitation of punishment. If they are desirable in our 
Federal Code I think the same limitation should apply right here in 
the Articles for the Government of the Navy. 
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Mr. GAWK. So do I. 
Mr,  BROOKS. I am inclined to agree with you. But  during the 

war they were having difficulty in getting cigarettes to the front and 
no minor punishment would stop the disappearance of those cig- 
arettcs, and the boys doing the fighting did not get any cigarettes 
although we were sending millions of cartons over there. 

To break that up 
they gave what in my mind were terrific punishments. Subsequently, 
on a basis of probation for future service, they gave these men a 
chance to work out of it.  

But in time of war I can rccognize those unusual situations which 
require perhaps a good deal of latitude. What do you think about 
that? 

JIr .  ‘I’fi;DRow. I thinlr there should be a maximum, sir. I am in 
favor of the probation system because it had excellent results in the 
Kavy whcre they sc.t up these varioii5 rctraining commands; and our 
c1emcnc.y boards were rcsponsi1)lc for many of these people that were 
scnt to tlicsc rctruining commands. We uscd to put the probationary 
period on them, sir. 

AIr. I31xoo~s A boy in my district was given 10 years for stealing 
thrcc or four ~ai’ tons of cigarettes that  were going up to the front, 
\vhich n n s  a ridiculous punishment. But when I took i t  up with 
t t l c m ,  tli($y I\ VI(> fair (.nough to  givv !hat man a chance to volunteer 
to go u p  t o  tlici figlitirig front arid lic took it and he came out with an 
honorahlc> tliscliargc arid a \-fry crrtlitahle record. 

1 I r .  ‘I‘r~rtow. Well, I am in favor of anything that n-ill give a 
iilnii a cliaiic~~ to get a white t i r l r c t .  J I r  Congressnian. 

IncitLeiit:i!lv, uiitlcr our I ; c t l t ~ : d  Code tliey can give a man 10 years 
for grand l:ii*cc~iiy right now and a Federal court (’an bring a man in 
ant1 s : ~ y .  T mi going to ~ ~ i s p e ~ i d  scntcncc on s o u  for 5 yerirs or 8 
y(v1r.s o r  wlint(’\.t’r it is arid put him on probation. 

C’ct~tninly tlic serviccb n-odd have t h e  same authority in imposing 

J l r .  (; { ~ I Y .  Illll3ng tlie stress of n a r  i t  is all right possibly to give 
sonic vvry st iff srntciiccs o t  meet conditions, but  even 111 civilian life 
thcy tire still givirig sonic rather tough scnteiices. 

1 f r  ‘ l’! ,~)i~oiv.  ‘l’hnt is c v i w c t ,  sir. 
Air. I < i s r o \ .  0 1  coursc pro\ ision \\:is ni:ltlc for equalizing those 

W J  1 t i l l  

1 1  I - .  E i 2 h  r o ~  \\7ic~iwis i n  somc C:ISVS rcxry h w r y  scwtcmvs were 
prorioiiii(w1 ant1 in ot h(3r ~ a s o s  t hoy w‘ci’t~ \-cry light, whcn thc Cases 
W V I  c liii;ill,v r~c~vii~w(~t1 an (1Il’or.t nnd I thiiik a rcry honest uiid con- 
srictnt ioiis t ~ I Y o r t  WLS m : i ( l c  to q r i n l i m  t h c  sclntcncw and I think in 
thv l i i u i l  :it~:iIysis t hc rcsults w(~rc  goocl. 

At t he c~nd of the war hoth SWV- 
iws h: i ( l  1 ) o : ~ i d  to  go o x  (’r t h ( w  r:iws of thr nicn in thcb p( nitcntiary 
H I U ~  t r , i c . c l  t o  rctliic.c> thv  wtitvncw t o  \\ h u t  t hcy cwisitltwcl appropriate 
for thv olfvt~sc~. 

I niiplit -:iy i f  your csommittw cnotisid(1t.s i t  propcr to  sct  up a judicial 
r ( w ( ~ \ +  T h v  prcwi i t  bill pro\ ides 
t h i  t t 1.10 (Y)U nsc~l for such commit tw,  both d cfc’nsc and prosccu tion, 
shall I) ( ,  al)poiritcd hy the Jutlgc ,Idvocate Griirral. 

They disappeared on the way up to the front. 

t l l r l l ~  !)(Wilt l(’h 

\ r r  ‘ i y I  l ) l l o ~ ~  Y(]S. 

\ I r  TI,DROW. ?’hut IS  ( ~ o r r w t ,  sir 

\YL> dicl  that on t h o  clcrnoiicy board nlso. 

V I \  iliwts, I p~rsonally fai.or i t .  
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I do not considcr that a healthy condition, where the same officer 
appoints both attorneys to prrscnt the conflicting sides of the case. I 
suggest that if your civilian review coiinsc.1 is considered proper, they 
should have their own counsc.1 to advise them on the questions of law 
involi-ed, so that he can advisc indcpcndcntly of these things. 

I notice also that in my opinion this bill extcrids far too much control 
over civilians to the military services. I belicvc and in thc past Con- 
gress apparcntly has believed that if anything---and that is with the 
exception of the past war-thc control over civilians by the military 
should be severely limited whrrcver possible. 

Under this present bill people in civilian employment merely be- 
cause they are outside of certain limits of this continental ITnited 
States-I do not care whether they arc a clerk or a division head or a 
porter-are subject to  court martial by the military. 

I suggest that, with the exception of civilians where there tire actual 
wartime operations going on, such civilians should be tried by the civil 
courts. Now I do not care whethcr it is by the court of a foreign coun- 
try, if there is no question of diplomatic immunity, or whcthcr they 
have to send them back to this country t o  bc tried by our Fcdcral 
courts. 

Slr. ELSTON. Do you think our Federal courts here can try offr1isc.s 
committed in Germany? 

11r. TEDROR. Under our Army of Occupation, there is substantial 
question. 

MI-, ELSTON. Do you not think the civilians over thrrc would rather 
be tried by courts martial than by some German court? 

Mr. TEDROW'. Well, we are allowed to set up our provisional courts 
over there. Why should not those provisional courts be composed 
of civilians rather than military? 

Mr. ELSTON. Well, the Army is over there because the Army is 

I have not gone into it. 

occupying the territory. 
Mr.  TEDROW. Yes, sir. 
Mr. ELSTOX. I t  is a military occupation. It is not a civilian occu- 

pation. 
Mr. TEDROW. But I notice it is contemplated that  the control will 

be turned over to the State Department soon. 
Mr. BROOKS. Of course a practical question does present itself i n  

some instances where you cannot get the necessary civilian personnel. 
Suppose you come to an  occupied area where you cannot get enough 
civilian workers to volunteer to come over there. 

Mr. GAVIX. Could they not have those traveling teams they are 
talking about? 

hlr. TEDROW. Well, I don't think, gentlemen, it has becn in 
accordance with the tenets of the Constitution that the civilians 
should be subject to the military. And I believe our  Supreme Court 
has construed even the authority t o  impose martial law and has 
limited it strictly. That  is my personal feeling. I certainly concede 
that there may be bugs that might have to be worked out in the thing, 

Mr. NORBLAD. You mean tried by the local civilian population, 
that is the local government of the country? 

Mr. TEDROW. That  would be my recommendation. I can see 
where at present, as an  army of occupation, that would give rise to 
difficulties. 

but- 
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Mr. KORBLAD. It would not work in New Guinea, would i t? 
Mr. BROOKS. Or Guam. 
Mr. TEDROW. Well, Guam of course is controlled by the Navy. 
Mr. BROOKS. Yes, but not- 
Mr. TEDROW. Samoa, also. 
Mr. BROOKS. But not triable by the local civilian population. 
Mr. TEDROW. No, sir. 
Mr. ELSTON. What about Korea? 
Mr. TEDROW. We recognize the southern part of Korea anyway, sir. 
I could go through the bill section by section, but as I say, my 

particular concern is that I think you ought to have qualified personnel. 
I think you ought to have a JAG Corps for all the services. 

I think you should define your punishments and limit the punish- 
ment imposed. 

And I do not think you are going to have qualified personnel han- 
dling these things under a Navy specialist system, because I have seen 
i t  work. 

Mr. BROOKS. Thank you very much, Mr. Tedrow. 
Mr. TEDROW. Thank you, sir. 
Mr. BROOKS. If there are no questions, gentlemen-we have a bill 

from this committee on the floor of the House this morning-we will 
stand adjourned until tomorrow morning a t  10 o’clock. 

Mr. SMART. The full committee meets tomorrow, Mr. Brooks. 
This hearing should continue on Wednesday morning a t  10 o’clock. 

(Whereupon, a t  11:55 a. m., the committee adjourned until 1O:OO 
a. m., Wednesday, March 16, 1949.) 

They are tried by the Navy there. 



UNIFORM CODE OF MILITARY JUSTICE 

WEDNESDAY, MARCH 16, 1949 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. 1, 
Washington, D. C. 

The committee met a t  10 a. m., Hon. Overton Brooks (chairman of 
Subcommittee No. 1) presiding. 

Mr. BROOKS. The committee will please come to order. 
We have with us this morning hfaj. Gen. Raymond €3. Fleming, 

of the Wational Guard Bureau. 
General Fleming, mould you mind stepping forward and having a 

seat? You have a written s ta teaent ,  
have you? 

General FLEMIKG. Yes, sir; I have a prepared statement of Maj. 
Gen. Kenneth F. Cramer, Chief, National Guard Bureau. 

STATEMENT OF MAJ. GEN, KENNETH F ,  CRAMER, CHIEF, 
NATIONAL GUARD BUREAU, BY MAJ. GEN. RAYMOND H. 
FLEMING 

General FLEMING. I might preface my remarks by saying in this 
particular instance I represent the National Guard Bureau and also the 
National Guard Association, the bureau and the association having 
worked together in the preparation of this paper. 

General Cramer asked me to say to you that he was verysorry, 
indeed, that he could not be here this morning, having a conflicting 
engagement , but did appreciate your invitation very much. 

I appreciate this opportunity of appearing, a t  your request, and 
expressing the opinion of the National Guard Bureau as to H. R. 
2408, a bill to provide a uniform code of military justice. 

The provisions of this bill would not apply to the National Guard in 
its present status, but it would, in event the guard were mobilized and 
inducted, or ordered into Federal service. For that  reason, its pro- 
visions are of interest to the guard, whose members, in event of a 
mobilization, would be subject to its terms. 

Article 2 of the bill does attempt to  extend court-martial jurisdiction 
to Reserve personnel, which would include the National Guard when 
engaged in inactive-duty training. This article should not apply to 
the National Guard except when in Federal service. As proposed, i t  
would be violative of article 1, section 8, clause 16, and the fifth 
amendment to the Federal Constitution. National Guard personnel 
should not be subjected to the continuing jurisdiction of Federal courts 
martial after they have reverted from their active-duty status to 

M e  are glad to have you. 

771 



772 

their National Guard status, as proposed in article 3 of the bill. This 
continuing authority is also violative of constitutional authority 
insofar as the Yational Guard or militia i s  concerned. This conclusion 
has been recrntly sustained by the Supreme Court of the United 
Stetes in the liershberg case. 

More specifically, the Xational Guard Bureau is not in accord with 
the following provisions of the bill: 

(a) The usefulness of summary courts martial is impaired by article 
20, which would grant the accused to demand a trial by special or 
general court martial, unless disciplinary punishment has been refused. 
It is believed that delays and severe punishments will result (art. 20). 

( b )  Articles 17 and 25 provide that each armed service is to have 
jurisdiction over the other’s personnel. This will be a source of serious 
friction between the services and will react to the detriment of 
militar discipline. 

(c) *he usefulness of law members of general courts martial is cur- 
tailed by not permitting them to vote or consult with members of the 
court. This would make their status similar to civilian judges without 
all the authority. 

(d)  Article 43 practically destroys the effectiveness and protection 
of the statute of limitations, for i t  tolls the statute by the mere de- 
livery to a commanding officer of charges and specifications. 

(e) The boards provided for appellate review in the office of the 
Judge Advocate General may be composed of civilians. These 
boards of review are to be given extremely wide discretionary powers 
which will enable them to overrule, with or without legal reasons, the 
action of courts and of all appointing authorities. The Judge Advo- 
cate General is excluded from participation in their decisions except 
that he may prosecute an  appeal to the Judicial Council in the office 
of the Secretary of Defense. The Judge Advocate General has no 
power of appeal where findings are set aside or the sentence is reduced 
on other than legal grounds. The current system of appellate review 
in the Army by boards of review is highly efficient, insures compliance 
with the law and through participation in action by the Judge Advo- 
cate General, insures justice and prevents undue interference with 
disciplinary powers of troop commanders (art. 66). 
(f) The punitive articles are hurriedly drawn and an  attempt is 

made to expressly define offenses. Many incongruities result. For 
example, article 91 makes i t  an offense for a warmnt officer to be dis- 
respectful in language or deportment toward a noncommissioned 
officer. The offense of voluntary manslaughter is abolished and the 
distinctions between murder and manslaughter are left obscure (arts. 
118, 119). Larceny is made to include substantially every known 
misuse of property with or without an intent to commit trespass 
(art. 121). 

The National Guard Bureau considers that the proposal for a 
Judicial Council, consisting of civilians to review court-martial cases 
from the three services is a diversion from present procedures which 
would endanger the security of our country in time of war. The 
authority for the present legal system that regulates the government 
of the armed services is specifically provided for in the Federal Con- 
stitution and is based on hundreds of years of experience (art. 1, 
see. 8, clauses 14 and 16, United States Constitution; art. V amend- 
ment, United States Constitution). It has been tcstcd by the exi- 
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gencies of wars and should not be overturned for a system which would 
ultimately place the administration of military justice in the hands 
of civilians except for relative minor offenses. 

The bill states (art. 65, sec. (d), p. 56) that  this civilian council is 
only to pass on questions of law, but the next section (3), vests the 
council with authority to pass on the legal sufficiency of the evidence 
to support the findings of the review boards. It has always been 
considered of paramount importance that an individual in the military 
service has the inherent right to have his case reviewed by military 
men, qualified and thoroughly cognizant of their military rights. A 
similar proposal was in existence during the war between the States 
in this country, and i t  was determined, a t  that time, the successful 
termination of the war required that the administration of military 

The present system h as been continued since that time with slight changes. One of the 
countries who lost the past war had vested the administration of 
military justice in civilians, with the result that  its jails were crowded 
with military prisoners, awaiting decisions, and the courts had a 
backlog of cases running into hundreds of thousands. This system 
was disastrous to that country in time of war, and i t  is believed that  
i t  would be in this country, if adopted. It is considered that this 
proposal, as to the composition of the Judicial Council, would jeop- 
ardize the security of our Nation in time of an emergency, and would 
be a hazardous interference with the duties of the proper military 
authorities. It would also be a deterrent to swift and sure justice 
in the armed services. 

If it is cletcrmined that an overriding Judicial Council is necewry ,  
then, it should be composed of military personnel of appropriate rank 
with a legal background, The bill should than be amended by striking 
out the words “civilian life,’’ line 22, page 52,  and inserting in lieu 
thereof the followinq, “qualified general or flag officers from the Army, 
Kavy, and Air Force,” and strike out the words “compensation and 
nllowanccs equal to those paid to a judge of a United States court of 
appeals,” article 67, paragraph (a), line 24, pagr 54, and line 1, page 
5 5 ,  nnd insert the followiug, “the pay and allowances of their grades.” 

Rccommcndation:That the bill be favorably considered, provided 
it is amended as indicated herein. 

Now, AZr. Chairman, I have been asked to conimcnt on one other 
thing, arid that is if thwc should be 4~ separate Judgc, Advocate General 
for the  Army, Navy and Air Force, it is my opinion that there should 
be a separate Judge Advocate General Corps for the other services as  
exists for the .hmy today. 

Slr. I~ROOKS. G ~ n c r d ,  I would like to ask you if you have any 
objections to Iianiing the country you point out in this paragraph? 

&wwil FLERIIKG. No, sir. 
l l r .  BROOKS. That  proved disastrous, you say, to the administra- 

tion of justicc by pcrmittirig the f i n d  appellate court to  pass on the 
facts, as well as the law? 

Gcncral F L m r I N G .  Yes, sir. 
AZr. I~ROOKS. Your. idea there is tha t  tlic appellate court shonld not 

pass on the facts but sliould pass on the law? 
Gcncrd FLF~AIIKG.  l l r .  Chairman, I have with me X h j O I ’  Van Kirk, 

who, I l)elievci, scrvcd in Italy. 
hlr. BROOKS. l l a jo r ,  step for\varct a moment, i f  you will. YOU 

scrvcd overseas in Italy? 

ustice be again vested in military personnel. 

It was Italy. 

h!lllliHG 1 )  *TO -11; 
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STATEMENT OF MAJ. ROLLA C. V A N  KIRK 
SIajor VAN KIRK. I was with the Italian Army 3% years as liaison 

officer, and they had a similar system where the civilians were admin- 
istering the military justice. It \vas my observation that i t  was 
disastrous, as far as getting troops into the front lines. 

111.. BROOKS. Was that because the wliole system was administered 
bv civilians or just bccausc the appellate set-up was permitted to pass 
on the things? ” 

Xlajor Jr.m KIRK. The whole system was administered by civilians. 
SIr. RIVERS. The Italians hac1 no basic constitutional rights like - 

the Americans. 
hlajor VAN KIRK. That is right. 
hIr. BROOKS. Any questions, l l r .  Hardy? 
hlr. HARDY. You are opposed to any civilian review of decisions 

of military courts? 
hlajor VAX KIRK. I t  is provided for in this bill that civilians may 

be appointed to those boards. 
Sfr. HARDY. I undtistoocl you were opposed to that provision. 
SIajor VAN KIRK. It was recommended that they stay in there and 

then they would bc appointcd by the Judge Advocate General of the 
Army, the civilians. 

As I see this orrr-all court, in timc of war they could set up the 
courts in ewry  thcatrr, and it ~voul t i  involve civilians going into 
every theater and passing 011 each one of those cases, which, in some 
instances, irivolvcs morc than a ycnr’s time. 

Mr. HARDY. If I understood paragraph (e) ,  I take that to mean that 
you would oppose the civilian board of review? 

Major VAX KIRK. Xot as presently constituted in the Army side, 
that they could appoint civilians in  there, but they would be appointed 
by the Judge Advocate Gerieral of the Army or the Air Force or the 
Navy. 

Mr. HARDY. You mcan under thc Elston bill as it now works? 
hlajor \-..IN KIRK. Yes, sir. 
l l r .  BROOKS. Aiiy furtlicr qucstions? 
Mi-. D E C T R ~ F F E K R I E D .  You say thc iwfulncss of law- mcmbrrs to a 

gcnernl court martial is ciirtailccl by not permitting them to vote or 
consult with rncrrihc~rs of t l i c t  mrirt. The law mcmber that the bill 
has refercrice to ~ o u 1 c I  T I ~ \ I  , ,ili:illy be a member of the court martial, 
would I ~ P ?  T h c  rncrnI)i~1 ( I ( .  t i i c s  court  woultl be there just to advise 
him just wliat the  la\\ 15. isn’t tliat thc status hc is contemplated as 
liavi ng ? 

Gen(m1 FLEJIISG. Our rcaction was that he did h a r e  the  vote and 
was participating. 

I~ I I . I ) .  Sny, for c.snmplr, you had a court martin1 
on which tlirrc~ was r1oI)otly cwclpt , h n y  mc’r i ,  none of IT hom were 
lawyers; that  tlicrc shoiiltl h i  :L ltiw mrmbcr thcre, not as :L riiclmber 
of the court, riot :is II p i i t  of t h c  courl, but simply n law mrmbcr to 
advise him as to  propqitioris of ln\v that would come up during a 
court-martial trial. 

Gciicrnl E’LEJIISG. Yes, sir;  but T still thinlc it would bc more effcc- 
t i w  if  hc liatl frill mcimbci4iip on thv court and c o d d  votc. 

JIajor  J-m K I I ~ K .  This way h(1 c;itirlot votc. IIc is off by himsrlf 
arid sits mor(’ i i i  tllc! capacity of a jutlgr. 
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hIr. DEGRAFFETRIED. Don’t you think wlierc you have a court- 
martial hearing, if you just have some lawycr there, who is not taking 
an  active part in the trial, either in the prosocution, he is not prosccut- 
ing the ease, he is not defending the case, he is not a member of tho 
court, he is merely there to advise them on the propositions of law that 
might arise during the trial, in a disintercstcd way, not as a member 
of the court, not in rcprcscnting the dcfcndant, not in reprcsenting 
the prosecution, just simply tlicre-for example, suppose some prop- 
position came up and the attorney for the defendant made an objcc- 
tion and there was no lawycr prcscnt. 

I h a w  been in court-martial hearings where the court martial had 
to  adjourn, whero the court had to  quit, until thcy could go and find 
a lawyer to consult with on a proposition of law tlint was raised by 
defcntlarit’s counsel. Before thcy could sustain the  objection or 
ovemilr thr objcctiori, thcy just simply had to adjourn the court and 
go find thcm a lawyer or go get adviw as to ulicthcr this objection 
should be sustained or whether it shoultl be ovcrruld bcfore procced- 
ing any further. 

Don’t you think it is a good idca in all court-martial cases to h a w  a 
disinterestcd lawyer present, lcgal member, who is not a member of 
the court. not a member of the prosecution or no t  a member of tlie 
defense? 

General FLKJIISG. I ccrtninly think i t  n-odd be estrcnicly ~-:ilunblc 
to the court. I tliiiik lie could reiidcr that same service and het1c.r 
servicc bj- bcirig :i nicmhrr of thcl court. 

hlr. RIVERS. l l e  could -eprtwnt thr Jutlgt’ Advocate Gcnernl’c 
office arid liis opinion could be subject to appeal and you would h a ~ c  
the rccold begiririirig from the> date of tlic trial. tirid i t  might be a little 
more expaiisir(>, but it would bc wortli it if i t  would guaiantce n i i y  
more proper procedure. I thinli my colleague might have something. 

l l a j o r  VAN I ~ I R K .  Tlic lcgal officcr that is sitting tlii’rv or  the ,Juclgc. 
Advocate officer that is sitting therc should br tlisirite~ Istcvl in seririg 
that justiw is done. But i t  was just our notion that he shoultl still 
have the right t o  J ote tirid to talic p:irt i r i  tli(. tlclibcrations \vitliin t l i c  
jury room. Otlic~i.\\isc lic is going to  1x1 off by Iiinisclf aiid n o t  n1)lc  to 
advise with the otlicbr nie~nbci~s of tlie court tit d l  tiriics. 

Gciicrd F ~ m ~ r u a .  Conscrve manpower. 
hlr. K I v m s .  If you have a tra\clliiig court, lil\c> they lint1 in a lot of 

tlicaters in one pliase of the n-ork-they tiuvclrd around n itli tlw 
court  ni:irt i d -  it could riot hurt .  

gclicral just :is LL niattcr of infornitition m;vsc>lf. In  looking through 
tl icw bills 1 stiiv so~i ie  clause it1 tlicrc tlint provided that the tlcfcntlniit , 
prisoner, or ticcused niiglit be pl:icc~l 011 br*ecitl and u ritcr tlict for 5 
days, not longor thnii 3 days. 13ased 011 your rxpcriencc, I want to ask 
J-ou \vlictIier you tliiiik that, :illy solclicr, I cgardless of t l ic  t l c g ~ ~  of 
puiiishnient lie i i  entitled to, or whnt should done n i th  liirii 111 tlitl 
w iy  of punislinic~iit , wlictlici. a soltlicr‘s licnlth ~Iiould tw jcopardizd, 
whctlicr they should rnalic i t  Icgd for him to 1)c placwl oii n tlict of 
bred and  water for a pcriod of 5 clays or nriy otlicr peliotl of tiinc 

Gcricr:il FLI,\IING. You ~ i ioan  :is to wlietlic~r it woultl liril-t his Iiealtli? 
hlr. DLGRAFFI ,NRII . :D .  I iiieaii as to wfictlicr t l i n t  is t i  tyIx of pun- 

ishment that a country l ike ours, t l i c a  ‘I‘nitcd States of America, ouglit 
to inflict on the trienibcrs of its ariiictl forccs 

A h .  D L ( ; I ~ I F F C S I 1 I I , D .  ‘rilere iS  011C’ O t l l c r  qll(>stiOIl 1 \Vallt to ask thC 
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General FLFJIISG. Of course, pcrsoiially, you hate to do a thing like 
that.  I think, perlinps if a man is in good health, it  would not 
jeopardize his licnlth antl it miglit be one of the ways to bring liim 
arourid. I t  is tiificrcnt in dealing with individuals of various types. 
One type of punishment will succced where another one will not. 1 
tliinlr i t  could be clone to a man in good hcaltli without injuring liim a t  
all, and i t  miplit IN tlic thing tliat n-oulcl correct him antl put him right. 
Bnt I tliirik it slioultl be carefully liantlletl arid prdiaps a medica! 
officer should check tlie man ant1 sec if i t  woiild seriously injure him. 
In case it should, under no condition would I recommend it.  That is 
my personal opinion. 

A h .  BROOKS. lh. Elston, do YOU have any questions? 
l f r .  ELSTOX. S o  questions. 
Jfr. BROOKS. Tliank you very much, gc~ntlemcn. K e  appreciate 

W e  now have Col. \\-illinin A. Roberts, rcpr cscnting tlic AhIVETS. 

STATEMENT OF COL, WILLIAM A.  ROBERTS, UNITED STATES 
AIR FORCE RESERVE, REPRESENTING THE AMVETS 

Colont.1 R O ~ K R T S  l l y  name is Killiam A. Roberts. 

you coming liere befor-c the commit tee. 

I appear on 
behalf of ,I1lT7ETS in support of H. R. 2498. On niinierous prior 
occasions ,111T7ETS has prcseritetl its policy supporting principles 
and methods of administration of military justicc' hicli conform to 
those embraced in tlie prcsent hill. Particular attention is directed 
toward our testimony before this committee on ,Ipril 24, 1947, a t  
pngc 2140 of House Document 123, tlic report of subcommit tcc  hear- 
ings on H. R.  2575 in  that Congress. 

K e  are of the opinion that the present bill is markcttly supcrior to  
earlier proposals in its provision of a uniform codc for all tlcpartmcnts 
of the armcd services and in ttic simplicity arid precision of its language. 

W e  particularly approved tlie stcps which liavc bccn taken toward 
the maintenance of a scparate iLpp'l1ate proccdure ant1 toward the 
assurance of the assignment of officers skilled in the law, particularly 
in the appellate proccss. 

Perhaps tlie most important provisioiis of the proposed legislation 
are those intcrided to estriblidi corifitlrnct! i n  tlie fairness and impar- 
tiality of the trial courts through soparation of the command and 
prosecuting ch:inncls from tlic jutlic-ial administrative machinery. 
I n  our opinion, such iiit(irf(Lrencc can be escrciscd in many ways with 
more suhtility tlian by dircct action. Dilatory conduct by a reviewing 
authority has the effect of imposing punishmcnt and the failure to  
make adequate effort to provide the pcrsonncl and physical equipment 
rieccssary for investigation and preparation can be equally obnoxious. 

We I\ ould like a t  a later (late to submit a matter of detailed sugges- 
tions as to  tlic rit1ministr:ition of this act, but  bclieve that it 1s of 
paramount importance that this legislation bc enactcd promptly 
cvcri though cisptaricncr may rcquirc its subsequent motlification. It 
is a twcful, i~orkrnanlikc jot) of drafting in which it is nppurmt that 
many coric(4oiis liavc bcciri mntlc from tlle trnc1ition:il tlit.ory of 
military tliscipliiie I\ ithout irnpriirmciit of good govcrrimcrit of the 
urrnchtl st~rvict~s. 

?'lint is our formal stntcmcnt. 
1 l r .  I3rio01is. Tliaiik you very much. 
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You believe that this measure is so far an improvement over what 

I would like to take a minute and make a few remarks on the ques- 
tions that arose just a few minutes ago. 

One is with respect to the suggestion that the law member should 
participate in and vote with the court. I very decidedly disapprove 
of any suggestion. That would be reverting to the same thing you 
had before, reverting to command channels, particularly in instances 
of little consequence, but it is the accumulation of those little instances 
that caused this bill to be drafted. It has caused the AMVETS, 
since the war, to urge the revision of the whole theory. 

I n  the first place, I believe the law officers should be so qualified 
they would be interchangeable between the services. I agree with the 
separate to  flight and separate JAG, of course. But, the officers 
ought to be qualified to move between the departments. 

Mr. RIVERS. This bill would do that. 
Colonel ROBERTS. I would permit it to  happen. Under those cir- 

cumstances it would be most important that he not be a member of the 
court and not vote. R e  have had experience of the law officers being 
selected by the command channel and being called out of the court- 
room and given instructions about rules of evidence and other matters. 
There is no doubt that law officer, with the dignity afforded by this 
bill, will be a strong individual. 

That  is with respect to the bill as a whole. 
The suggestion that traditional military justice is applicable to modern 
warfare discounts entirely the fact that in any modern warfare, the 
war we have in our lives, the vast number of personnel are practically 
operating as civilians. They are not Infantry in the field under the 
direct command of an individual commander. They are very seldom 
in contact with the enemy. The greater portion of the personnel- 
by number, consist of civilians performing civilian functions in ware- 
houses, chemical laboratories, radar stations, and other points of that 
kind. 

I think that i t  is very important that  this approach to military 
jiistice be taken right at this time when there will be an opportunity 
to develop procedures and develop machinery and equipment to have 
improved military justice consistent with modern warfare conditions. 

Mr. RIVERS. In  other words, the time to enact this type of legisla- 
tion is when everybody is not embroiled in strife? 

Colonel ROBERTS. Let’s pass i t  first, and if there are some flaws in 
it, they will be found later. 

Mr. ELSTON. You speak in your statement about this bill being 
markedly superior to earlier propossls. What earlier proposals are 
you talking about? 

Colonel ROBERTS. I referred to  a particular bill which, in itself, 
was a pretty good bill, which was not identical with this but very 
similar. There were other proposals which were improvements, which 
were palliative, in my opinion, which attempted to correct the minor 
procedural matters, which did not approach the appellate action. 

Mr. ELSTON. That  was established last year and the bill passed in 
the House. 

Colonel ROBERTS. That is true. The bill is 
not law yet and I hope it will be shortly. 

we have ou are willing to go along with it? 
Culone T RUBERTS. Very much so. 

Just one more comment. 

There was progress. 
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make people live together in peace and in reasonable happiness. The  
object of the armed forces is to win wars, not just fight them, win them, 
because they do not pay off on place in a war. Ths t  being so, the 
institutions of armies, even in a democratic society like ours, military 
institutions, necessarily differ from civilian institutions. 

Now, our Declaration of Independence proclaims that all men are 
created equal and one man one vote. We are astounded when we 
read that in England people have two votes, one for their universal 
constituency and one for their residency. 

You cannot have equality in an Army. The general has got to be 
more important than the individual. The only kind of real democracy 
you can have in an Army, and that is the democracy we attained our- 
selves in the last war, is equality of opportunity. That  is real 
democracy. Everybody starts a t  the bottom and.has an equal chance 
to work up. When he gets to the top he cannot be considered equal, 
€or military purposes, with the man a t  the bottom. 

Now, our whole civil government is based on the system of checks 
and balances, but you cannot fight a war or run an army that way. 
You have got to have a supreme commander. The Russians tried 
to fight the Finnish war with divided control. You had the unit 
commander and you had the political commissar. It was after the 
Finnish war that the Soviets had to get rid of that divided control if 
they wanted to win. 

Our whole notion of government is based on the idea that  we will 
discuss proposals before we enact them. There are discussions in 
the committee; there will be discussions on the floor; and there will 
be wide debate. 

I came across a lovely expression from Winston Churchill’s book 
about those- 
broad happy uplands where everything is settled for the greatest good by the 
greatest number by the common sense of most after consultation of all. 

That  is the way we proceed in our civilian society, but we cannot 
proceed in an army that way. Look a t  the generals in American 
history who have called councils of war. Look a t  General Meade 
a t  Gettysburg calling a council of war because he could not make u p  
his mind. 

We elect representatives; we elect our officials. We do not elect 
our military leaders. Look a t  the old militia 
elections and look a t  the way the militia used to run. 

Military offenses are acts that would be rights in the civilian 
society. Take the business of telling off the boss, that is an in- 
alienable right of an American citizen. If you tell off the sergeant or 
a commissioned officer, that is a military offense. In  civilian life, 
if you do not like your job, you quit it. If you do not like pour job 
in the Army and quit, that is called desertion in wartime and i t  carries 
very serious consequences. I n  civilian life, if people decide they do 
not like working conditions and walk off jointly, that is a strike. 
I n  the Army or in the Navy, that kind of an action is mutiny, which is 
one of the most serious offenses. 

We have the guaranty of jury trial in our Federal and most of our 
State constitutions. We do not have i t  for the armed services by 
reason of the exception and the fifth amendment. That  was consid- 
ered so fundamental and so obvious by the founders that when the 

I n  a war you have got to have a decision. 

We used to elect them. 
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fifth amendment passed t,hrough Congress there was not a single word 
of discussion on that feature of it,, because tlie menibci-s of t'he First 
Congress were veterans of the Revolutionary War and they knew you 
could not run an army the way you run a civilian societ'y. So, I say 
that WP are up against' the st'ubborn liarcl fact that' the purpose of an  
arnird force is to send mrn obediently to their dcath, arid that is very 
ctwefully designcd just for that purpose. That  may be a very un- 
pleasant fact, but I tliink it is fundamental. 

JIr .  BROOKS. I think wr lose sight, too, Colonel, of the fact that  
sometimes in time of war the order of the commanding officrr can be 
far more serious to the future of an individual, when on the battle 
front, than a court martial might' he. 'Yhc conimaiiding officer has 
authority to issue orders which certainly affect the entire future of the 
individual who takes the orders and carries them out, and sometimes 
much more so than the court martial would. 

I n  that connection, the thing 
thfit' has always struck me is that' in the last three wars in which this 
country has been engaged, only one man has been shot for drsertion 
in the face of tlie enemy-one man. Yet think of all the mcn who 
died because they did not desert, because they obeyrd orders. The 
objects of military law are different. 

With your permission, I would like to read a short passage that 
General Sherman wrote some 70 years ago. I think even t'he gentle- 
men from South Carolina agree that while the General may have been 
a little bit careless with fir(:: he was a great military man. As a matter 
of fact, he mas a prarticing lawyer before he became a general. 

M r .  KIVERS. He did a thorough job on anything he undertook. 
hlr. WIESER. This is what thr General said in 3879: 
I agree tha t  it \vi11 be a grave error if by negligrrice we permit the military law 

to  hecone emasculated by allowing lawyers to  inject into it the principles derived 
from their practice in the civil courts, which belong to a totally different system of 
jurisprudence. 

The object of the civil law is to secure t,o every human heiIig in a community 
all the libcrty, security, and liappiness possible, consistent with the  safety of all. 
The ohject of military law is t o  govern armies composed of strong men, so as to be 
capable of exercising the largest measure of force a t  the will of the nation. 

Thrce objects are as wide apart as the poles, arid each requires it's own separate 
systc'rn of laws, statute arid common. A n  army is a collection of armed men 
obliged to  obey one man. Every enactment, every change of rules which impairs 
the  principle weakens the army, impairs its value, arid defeats the very object of 
its existence. All the traditioris of civil lawyers are antagonistic to this vital 
priiiciple, and military irien must meet them on the th rc~ho ld  of discussion, else 
armies will become denioralized by even grafting on our code their deductions 
from civil practice. 

It is 
generally put as a personal question. Do you consider that  the 
object of military Inn, is to maintain disciplint> or to maintain justice? 
51j- answer aln-ays is that those are not oppositrs. You cannot main- 
tain discipline by administering justice. 'I'lic stantlartls of guilt and 
innor-cnce in military law arc not tliffrrcnt from civil law. Possibly 
thc1re is a little more rclaxution on wliat is harmless error than in the 
civil courts. But the r e d  tliffcrcnct? is the objrct and the amount of 
punishmrnt. The object of the civilian criminal court generally is 
to reform and rchabilitatc, thc offentlvrs. The object of the military 
law is not vintlictivcnt!ss. I t  is to act as a dcterrcnt so that when the 
first man steps ou t  of line and gets a hard sentencc i t  will dehtr others. 

Colonel WIESER. That  is correct. 

It is sometimes asked wliat is the object of military law. 
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Mr. RIVERS. In  that connection there is no use for us to confuse 
the basic objective of keeping morale with the ultimate disposition 
of justice. 

Colonel WIENER. Precisely. 
Mr. RIVZRS. And they need not be opposites. 
Colonel WIENER.  But the military justice has to be swift and its 

punishment will frequently be more severe. There is always an 
irreducible number in any group, particularly in a large number 
raised by selcctivr service, who can only be ruled by fear and com- 
pulsion. If you have a system of military justice which minimizes a 
possibility that a guilty man can “beat the rap,” then you have an  
effective system of military justice. The more loopholes you inject 
the more the man fcels, “Oh, well, I can get a lawyer; I can appeal i t  
on up; I can get off.” To that extent you impair the object of military 
law. I am not suggesting that anyobdy be sent to the guardhouse 
on general principles or anything like that. You do have the irre- 
ducible minimum that can only be ruled by fear. You do have the 
necessity for swift and sure punishment, and you do have to have a 
feeling in the sense of the individual, “Well, maybe I had better not, 
because dire punishment will follow.” 

Mr. RIVERS. Isn’t that also true in this theory of fraternalization 
which Doolittle recommended? 

Colonel WIENER. I do not think you can run an army on the basis 
of a great big happy family. M’e certainly do not run industries like 
that. The janitor who sweeps up the mill does not sit down a t  lunch 
with the board of directors or stand in the same chow line with them. 
If i t  be objected that these notions that I have been outlining are 
regimentation, then I would ask how you can mount an  invasion 
without regimentation. That  is the whole notion of an army: that 
vou direct the armed force of the republic against the enemy. 

Well, I have emphasized those because they seem to me funda- 
mental, because they are in line with what Chief Justice Holmes, who 
was a soldier and judge, said: “We need education in the obvious 
more than segregation of the obscure.” 

I would like to make one more observation before I go on to the 
provisions of the bill. There is a lot of silly, loose talk about the 
system of military justice being un-American. If i t  is correct to labe 
as  un-American anything a particular speaker doesn’t like, then for 
some of these gentlemen the present system may be un-American. 
If it be not un-American to be consistent in line with our traditions, 
then the system is not un-American because i t  antedates the Consti- 
tution. The basic system of military justice was proposed by John 
Adams and Thomas Jefferson to the Continental Congress in 1776, 
and the took it,  word for word, from the British Articles. They 
said: “ I f te r  all, the British have conquered an empire and that is a 
pretty good system of military law.” 

The fifth amendment excepts citizens in uniform from the guaran- 
ties which i t  gives the citizen out of uniform. 

Mr. BROOKS. What system was used in the Continental Army by 
Geor e Washington? 

mand appointment of courts. The system was not very unlike the 
system we had in the last war. It was taken, word for word, from 
the British system. Of course, the punishments were very severe in 
line with social notions of that day. 

Co 7 one1 WIENER. The American Articles of 1776 provided for com- 



I think for anyone to srigest '  t h a t  the s y s t r m  which we 11:1vc h n d  
in oiir forces since that'  time is un-drnrricnn simply displays the 
ignorance of the  spcvi1it.r. 

Kow, u-it11 tlitit hy w n j -  of iritt*otlitc~tion. I tliiiib it is moc~li cn~ ic r  
to disciiss tlic spc\cific provisions of t l i c  bill, I slioul~l stiy. ptdinps, 
by way of introtloction, t l i n t  Ivliile t l i c i ~ >  :irc p o t 1  provisions it1 i t ,  
in my judgmcnt i t  is n dist inct  retrogression fiwin t l i r  IClstoti bill. I 
do riot agree n-it l i  nll  t h c  Elston bill liiis in it.. 1 think t.1ier.v arc otic 
or two points. ~ntiybr nior(~,  t l in t  rould tw improvrtl by sii1)scquciit 
amendments. By n n t l  lnrpr, tlic Elston hill \vas :in i rnp~~)vcmt~n t  ovor 
the 1920 Articles. Tho prweent hill ~ v o r i l d  l)c n stcip bnclxartl .  

J l r .  RIVERS. M r .  Elston's bill rcniovc.tl i t  from the (~oninini id .  
Colonel \VIEXEH. It did not rrrnovc it from tlic coIi1tii:iml. Wliat. 

the Elston bill dit1 wis  to  prc!vrJnt thc1 military coiiirnantlcr from 
influencing the court. I t  did not t n l i e  nwny comninncl nppoiii tmcnt,. 
Tha t  is what the pcoplr arc scrcamirig about riojv. 

l l r .  GAWK. \Yho is scrcnminp nhorit i t ,? 
Colonel ~ V I E N E R .  Tlie h l r  nssocintions. 
The command nl)point'mriit of c~orirts wns i r i  the Elston hill anti is 

still in tliis hill! in nrticlrs 22. 2;<, ant1 24. I tliinl.; t'lirit is t!ioroiiglily 
sound! hnsically, bccnuse of thcsci tliffcrt~ncm in t i n  arrnrtl force and 
civilian socict'y. Tlic opposition to commnntl nppoin t,nicint of courts 
not only disregards that funtlnmrntal tliffc~rctit~(~ hut  i t  also diswgarcts 
a lot of law. ThcJi,cl liavc bcen 
decisions that you cannot tal<(> thr p o w r  of tl ic nppoin tn icn t  of 
courts away from thr conirnaridcr. ?'hrrti is tlitl Lyuvi?i CHSP in  165 
United States 3 5 5 .  Sn-nin ~ n s  a .Jitdgc ..ltl\-ocntc Gcnernl of thc 
Army who got in some tlifTicultirs nritl he) I\-as tricid by ti c-ourt, nppointod 
by the  Prcsitlcnt', ant1 he n a s  cvnvictcvl nncl  t1ic.n srird in tho  Cloiirt of 
Claims for his t ~ ~ l ( ' k  pay. One of his points \vas tlint thv caourts w ( w  
illegally constitutcrl. IIc said thnt tht>rr was no statuto nutliorizing 
the Prcsitlcnt to nppoint' R gcncral coiirt martial. Tlic? Court of 
Clnims nnd t,hc Siiprcmc Coiirt snitl, 'True>, tht,rc is n o  sttitiitr, h u t  
thc Prc~sident is the. Corntn:iri~lvr in  Chitlf, a r i d  i f ,  t)y ni(9ro omission, 
Congrrss could take an-riy froni I i i m  tliat, p o \ v t ~ i ~  of nppoiriting cwiirts 
which is nc1cvssnr.j- for the mnint.rri : i i icc~ of tlisciplinc>, ('onprcss ~-oiilcl 
have within its po\vctr to tnlw awny tlic: vcry rssvnti:il prt1rogntivc:s 
as Commander in Chic5f." 

Of course, ,It' t'lir prcsont t i m e  ttirit p r t w n t  thing tlocis not ttrisc, 
because ever since> 191 6 the  ..irticIcs of IViir rctcogtiizt t h e  I'rcsictmt's 
power to appoint. 

l l r ,  RIVERS. You contcnd ivv woultl br! over and ahovc our power? 
Colonel \YIF:SF:R. You ccrt:iirily could riot say that t'hc1 President 

could not appoint a court martial as a result' of the S\vain case. 
Mr. RIVERS. I certainly bclicvc~ it c:oriltl bo rcnsonetl that' i f  we had 

inclepnndcnt ,J.4G offic:cr-cc~rt~ainlv thc JAG comes iinc!rr the Com- 
mander in Chief-while it. wortltl an intlcpc~ntlcnt commander, he 
still would be undcr the President. So, r~moving  it froni command 
and putting i t  under some other scgment clirrctly undcr t h e  I'rcsidont 
certainly would not ~ v e a l x r i  t,lic wholr theory of niili tary justict. 

Colonel WIENER. KO; but ~vould it help? 
There is a suggestion on the pancl system thtit has now heen watered 

down. The suggestion is that  the Judge .Advoc:ate General select the 
court from the pmel.  Who selcct's the panrll? The commariding 

Thcre have  1 ) ~ ~ i  clccisions on tliis. 
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grnrral. I n  practice thr court 
is not sclcctctl hy the commanding gencral. I n  practice. and I speak 
from c.xpcricncc in four jurisdictions, thc court is piclied bp  the staff 
of thc Jiitlgc. .itlvocate Grnc~al .  Ho finds out who is nvailahlr, and 
hc knov s the offircrs a t  hradquartcrs u ho h a w  e.spcrirnc~c and who 
havc tlic proper jiidicial temperament, which thc Fourth .irticlc of 
K t w  rcquirps, and lie tries to p t  tlic ablest and most cxpericnecd 
proplc possihlc. You cannot nlways do it t)ccausc thcre arc’ othcr 
demands on their timc. Basically, it is the staff of the dudge .4dvocate 
u-ho appoints the judge. 

As a mattrr  of fact, the only timc I c w r  went to tlir commanding 
gcnornl to grt something about the court was not because the com- 
manding gcnrral tliundcrcd and said,  “I want So-and-So on the 
coiirt.” Tt was becaiisc 1 coiiltl not get the Cliirf of Staff to release 
So-nnd-So, 1 ) ~ o a i i s ~  h e  said, “Oh, he is too b u y  and lie is not availnhlc.’ 

One of the finest provisions of the Elston bill was the requirement 
of having the lawyer as tl lrtw membcr. I cannot tell you how many 
times I would Fort of hold my breath that this lay member, doing the 
best h e  could, would commit reversible error. 

Mr. BROOKS. 2498 has the same provision. 
Colonel WIENER. Yes. 
Mr. RIVERS. Then the provision to train these men is another 

good thing? 
Colonel WIENER. They are trained in peacetime now. The 

practical difficulty with administering justice in the armed forces in 
wartime is this: The experienced people who really knew the book- 
there is an Air Force Army man who is now a general, who served with 
me in Trinidad. He  had been an instructor in law a t  the Military 
Academy. Hc is one perqon I would not bet with as to what was in 
the military manual, because he knew it as  wcll as I and sometimes 
better. You put him in command of an air force and he just is not 
available. The young captains who used to be defensL counsel, they 
arc battalion and regiment conimnnders, and they are not available. 
So, you have a delusion of your experience, and you hope t h s t  the 
folks who get to the top know something about it. 

I worked with men who were older and more 
experienced offictrs. They never told a court to convict. They 
knew better. But, when you take someone who has gone from major 
to major gencral in 9 months, and he did not get much experience, and 
you provide him with a civilian judge advocate whose judgment, 
perhnps, even on  legal matters, is not too sound, you do not get a very 
good result. The whole difficulty in the services in wartime is spread- 
ing that experience and still training them for combat. They have 
got to learn an awful lot. If you train a man to be an  infantry officer, 
and you want to put  him through an OCS course in 6 weeks, YOU 
cannot takc an awful lot of thow 6 weeks to teach him military law. 
Maybc it is a good argument for military training. 

Mr. GAVIN. What chance has the accused man under those circum- 
sbances? 

Colonel WIENER. I think it is very significant that  the Vanderbilt 
committce, which certainly had on their membership a minimum of 
military experience, reported that it had been unable to find a n  
authenticated case that an innocent man had been convicted. 

Ts’hy shouldn’t hc select tlic court? 

I was very fortunate. 
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Mr. DEGRAFFENRICD. Is it your judgineiit that under this proposed 
bill the accusd  is given too ninny rights, privilcgcs, and safrguatds; 
that  is, he is given so niaiiy, in your jiidgmcnt, it would intcirfrre with 
the discipline of the Army? 

Colonel W I E I ~ R R .  I think that tlic clahorat(1 systcrii of i'cvi(w, 
wliicli I will cover more fully 1ntc.r on, with your pcirniission, in this 
bill is defeated. As a mattcr of fnct, i i n d ~ r  tlic 1920 ai ticlcs t l i E  dt>ltiys 
in getting a p i t y  person convictcd and off to tlic jaillioiis(1, or gSc.tting 
an mnocent pcrson free, were mucli too gwat.  At Fort  l lycr  in 
April of 1043 I  as trial jutlgc that s m t  nn Ordiimcc officer to prison 
for 2 yeus.  Tliat man was a 
prisoner from April to Scptcmbcr, wlicn t h e  t)oard of rcvicw got 
around to reviewing liis case. That is self- 
defea t ing. 

If i t  
takes 2 years from tlic time lie runs away until tlie scnttmce is firidly 
confirmed, and the war is over a t  tlic end of 2 ycars, t l int  is prcitty 
close to cold murder shooting liim tlicn. Of coi~rsc,  if he litis liilled 
his buddy, then that is dificrent. But  even so, tlic dclays 1w1.c in the 
District of Columbia dcath liousr, the delay from tlic time tl ic mur- 
derer is tried until lie finally pays his debt is far too long. 

The thing I am fcarful of is that this will not give any niorc 1 ~ a 1  
security to an accuscd. 13ut 
it will be of great bcncfit to tlie nian n h o  is guilty wlio inny linvc 
comniittetl some bordcr-line case that engagctl tlica a t  tcntion of lau ytm. 

l f r .  D E G R ~ F F T , S R I € ~ D .  Eveii tlic n-ay tlic courts martial hnvc h e n  
run in the -4rnij-, Iiasli't tliorc also I ) c ~ l n  consitlci~ablc tlclny bctwcwi 
the time the prisoner was convicted and before liis appeal was re- 
viewed? 

Colonel WIESER. Yes; and I think too much tlclay. 
The difficulty with the Army system, as I observed it functioning, 

there was sometimw too mucli spctd b(1twecii t l ie  offmse aiitl the 
trial, because the tJudge Advocate Gcncral's OfFicp was undcr tlie 
commanding general of tlic Army Service Forces, ant1 to an rmginccr 
a lawsuit is like a bridge-a bridge can be huilt in so ninny clays, 
therefore tlie caw can be tried in so many days. rcgardlrss of u-liat 
sort of investigation or effective work it takes. Service command 
generals were marlted on the time it took to try pciople. Consrqurntly, 
the case would be rushed to trial before it  cas fully investigated in 
order that the average might not go down. Once lie was tried, from 
the time the record left the communtling pcwral until it was finally 
acted upon by the President, there were vcry grave delays thcrc. 

l l r .  BROOKS. You tliinlr more effort should be placed in liaving a 
complete and fair trial and less time spent on  appeal? 

Colonel WIENEIZ. Yes. I n  that corinecation, I think that the pro- 
vision to remove the law ofFiccr from tlie deliberations T\ oultl be vcry, 
very dctrimcntal. NOW, w h ~ n  you remove him for dclil)crutions, arid 
I have in mind tlint lic is disinterested, nritl tlint lie is lau-yc.r n i i t l  that  
is a reform for nhic~li we arr  intlchtcd to t h e  Elston l~ill-l~y taLing I i i m  
out you takc out of tlic tlclihcmtioris tho oiie miiri  who c ~ i  milkc the 
most lirlpful coritrihutioii to t h c  t1clit)crations. Tliiit, I 1,1io\\ , is 
obvious to any la\\-yrr or any otlior o f f k r  wlio lias sat on any court  
martial arid lind tlic ussistaricac: of a truiiicd ln\v ri ic~mhr.  

I cannot help but think that  tlic. provisioii rcmovirig tlic law m~iti lwr 
from the deliberations \\-as riot the pt'otluc*t of :iriyone who c v ~ r  stit or1 

There was no question of his guilt. 

?'lint is far too long. 

TVlierc is the deterrent effect? A man runs n w ~ y  in bn t t l t> .  

It  won't rcally 1 i~ lp  t l i o  itinoccnt man. 



a court, when you consider, gentlemen, that all the grief and all the 
dificwlties and all the confusion, and all the mix-ups to which Air. 
Elston and his committee listened 2 years ago resulted from ignorance 
rather than wickedness. It was mostly ignorance. 

That  gap was plugged by insuring that the law member had to be a 
lawyer. Now you remove him just when he is able to do the most 
good. It is the analogy, gentlemen, of the jury trial, but the law 
officer does not have tlie judge’s power. It is wholly a false analogy. 
I t  is a jury trial without the safeguards. It is an importation from 
the English practice and it is always dangerous, gentlemen, to trans- 
plant instructions. In England tlie members of the court are officers, 
military oficcrs. The judge advocate is a barrister, a civilian, not a 
military man. The judge advocate sits there in hi3 barrister’s gown 
and n ig. Here we havc never had that sort 
of thing. 

Here  you are proposing to make that law officer a member of the 
military forces. He is riot a civilian. Why shouldn’t he sit 
down with the court and give them the additional assistance which his 
legal lino~vledge enables him to give? I think this notion of taking the 
law member out of the court just a t  the time when they are about to 
perform their most important function is the most retrograding step 
in this bill. 

A h .  RIVERS. You do not deny that commanding officers have 
deliberately injected themselves into the result of trials throughout the 
many, many theaters and openly demonstrated their dislike for the 
decision rendered in many, many cases? 

Coloricl FVIENER. ,is to that, SIr. Rivers, I have heard a great deal 
of tcstirnony to that c l f f  ect from people who$e probity and credibility 
I have great confidence in, and I believe them. I can only say that i t  
neyer linppened in any of the places that  I served, because I was 
fortunate in serving commanding generals who knew better. They 
were all great men. However, one of them arranged my law books 
uccording to size, all tall books to the left of the shelf and the short 
books to the right. He knew enough not to tell the court not to 
convict. Tha t  
now is prohibited and i t  is not necessary to discuss it.  

Mr. RIVERS. You mean under the Elston bill? 
Colonel WIEXEI~.  It is prohibited in the Elston bill. 
If you are going to have a lawyer on the court to assist in the court- 

martial, do not take him away just when his assistance becomes of 
essence. 

l l r .  RIVERS. If he has no fear of any reprisals-- 
Colonel WIENER. I think that is largely exaggerated. I have seen 

letters in bar association journals of some timid judge advocate who 
would not tell the comniandirig general that he was doing something 
illrgal because he was afraid of not getting a promotion. If any judge 
advocat6 is so gutless that he will not stand up arid say, “General, 
this is not in accord with your law,” then lie has no business being a 
judge advocate. 

hfr. RIVERS, If you start off with that independence a t  the very 
beginiiing, you start off by giving him a liypodgrmic of guts. 

Colonel WIENER. If you have to give him a hypodermic, you had 
better not use him. 

H e  instructs tlie court. 
He is a civilian. He does not sit down with officers. 

The only skin letters that went out I recommended. 
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hfost enerals who arc worth anything do not act that way, I h o w  
a gcncra? wlio told me  tlint’ lie scnt a jutlge ritivociLtc, wlioin w e  i)otli 
knew, out t’o thc. Siberian L)cw)rt becnnse cvrry timr tlic judgc atlvocatc 
asked for an opinion lie woiil(1 say, “General, how do you lvaiit’ it? I 
can w i t e  it up  any ~vnj - . ”  

I think this notion of thti lioncst hn-ycr twnibling in fear of tlic 
brass is csaggcrated. Tlicj- disagrcc with m i .  111 soinc ( m ~ s  I tliirili 
I was right arltl in others 1 1~ccamc vcry cwivinccd sliortly tlicwuftcr 
that I was 1vrong. Evcn with tlic most difficult innn I liatl to work 
with I nerer had any diffkulty in sayingS, “General, this is m y  COLI- 
sidereel opinion and i t  is my reconinicridntio~i tdint you do sucli and 
such.” 

I woultl say further, “IIOIVCVC~, it is your rcsponsihility and if you 
want to  do it the other way, I nil1 draft the iiecessnry ordcrs.” 

That  is the only way you t l c d  nitli a c~oinninritling officer. The 
notion of the iiidcpenclent judge atlvocnte wlio lins to bc given this 
independence so that hc niuy fi:iiction is t i  little bit like tlic political 
commissar, who is the iiitlcpcmtlciit fellow tlierc. to be s w e  thiit \\orel 
is kept inviolate from thr n-hinis of tho commtlnding officer. Suppose 
the law officer, under the proposcd bill, givcls an crroncoiis iiistruction 
and as a result a man who is guilty of ri vcry serious ofk’crisc is t~(quittcc1. 
Under the Elstoii bill and iinder this bill the conimaiitling ofIiwr can- 
not do anything, but he ciin c~~rtnirily \\-rite t o  the Judge Atlvoctiito 
General arid take this fellow an-uy and put him to work rcvicw-ing 
tort claims; lie is no good tis a law offirer. l ’ h c  rcsult would riot be 
any differerit if lie had him sitting in tlit>rc with the court. If hc is 
wrong, he is wrong. If ho is as he shoiild be, a good lawyer, n mriri 
who knows the military law, linows the elements of off~nses,  1morv-s 
the criminal law, lie ~voulcl not makc mistd;cs and lie will I)e much 
more hclpful to the court sitting in with thcm at their dclitwrntions. 

I think I can say without ally frar of contracliction that no lawyer 
who has evcr been in n closed scwiori of a court niartinl will tliinli 
differc.ntly. and no nonla\vyc~r wlio has ever hwi ill a cslosrcl scssion 
with ti  r d l y  good liiw mcmhcr will thiiik diIl’croiitly 011 that. 

Am I keeping you gcntl(mc~ii ov-ci~tiint~? 
l l r .  I3rtooics. Ycs. 7‘11~ C‘origrws is in wssion and W P  linvc this 

armccl forws cwmposition bill coining up this morning I think, tlirrc- 
fore, if there is 110 objectioii, we had lwttcr ntljoiirn i i i i t  il tornorrow 
morning at  10 o’rlork. 

(JYhcrcupon, a t  11: 15 a .  m. ,  tho comrnittw ntljounicd until 10 
a. m., Thursday, lfarc~li 17, 1949.) 
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THURSDAY, MARCH 17, 1949 

H O ~ S E  OF REPRESENTATIVES, 
COMVITTEE OK ARMED SERVICES, 

S C R C O M N I T T E E  NO. 1, 
Il’ushington, n. c. 

Thtl committee met a t  10 a. m., Hon. Overton Brooks (chairman of 
Suhcorninittee No. 1) presiding. 

Air. BROOKS. Gentlemen of the committee, here is the proposed 
plan, and if i t  isn’t agreeable, 1 wisli the members would indicate. 
We want to finish with the gcriernl witnesses today. I believe we can 
by noon, We are go- 
ing to recall Colonel TTicner t o  finiqh with his testimony. He was 
here testifying yesterday. We will finish with the general witnesses 
by noon, we bf.lieve. Tomorrow, we would like to begin reading the 
bill section by section. 

In reatlir.g tli(, bill section by srction, we will have the help of our 
espcrt assistant here, who sat  u it11 the committee and read the bill 
section by section, and helped to frame i t  and draft it;  and we will 
have the assistance of LIr. Larkin; and we will have the assistance of 
others who are intimately acquainted with the sections of the bill. 

IIIr. H .~RDY.  A h .  Chairman, do you have any idea as to how long 
time i t  will really take us to do this thing section by section? It is 

going to be a long, draw-11-out affair isn’t it? 
l l r ,  BROOKS. It depends on the time we put  into it. Congress is 

not in session tomorrow. If the committee so wills it,  we can begin 
by meeting tomorrow morning a t  10 o’clock and go on through as 
far as we want, and we can really take out a big bite tomorrow in this 
bill. 

I think, too, a t  a time when it is in our minds, and the technical 
objections that have been explained to the committee are in our minds, 
it would be u very good time to  really get into the reading of i t  section 
by section. 

Is the staff going to  
have an analysis of all of these criticisms for us by each witness? 

I have it already pre- 
pared through the first 27 sections and will complete the remainder 
of the bill this afternoon, as to  the objections or endorsements of the 
various and sundry provisions of the bill. A copy of that  will be 
made available to each of you, with the permission of the chairman. 

I anticipate, in response to the question you raised a moment ago, 
that i t  will probably take about 4 or 5 days of hearings to  go through 
this bill section by section. Many of the sections will go rapidly 
because no point of objection has been raised. Others, such as  article 

There are three more witnesses this morning. 

Mr. HARDY. I think that is probably correct. 

hlr. S M ~ R T .  That  is correct, Mr. Hardy. 
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2 2 ,  command control, will take a lot of discussion and time. So 1 
believe that it will take 4 or 5 days; and I tun hopcful that by perhaps 
next Fridsy, we can conc~ludc tlie committee consideration of tliis 
bill and have it ready to rcport to the ful l  committee. 

J l r .  H I I ~ D Y .  As far as I ani conrrrncd, J I r .  Clinirman, I h l ieve  
we would be able to riiect this afternoon. The House plans to adjourn 
early. 

111.. ELSTON. I hnvo a nicetirig of tlie Atoniic Encrgy Comrnittcc 
this aftcrnoon. 

J l r ,  BROOKS. I think we can just as wcll usc tlie afternoon, too, to 
go over the bill. I think tlie niembeis of tlic committec can get a 
great deal out  of tlie bill by reading it over tlicmselves, becnusc it is 
so technical that you have to rem1 these articles very slon-ly to appraise 
them properly. Since 1 l r .  Elston can’t be licre this afternoon, I thnik 
we had better wait until toinorrow moriiing to bcgin. 

hlr. EISTOS. Of cours~ ,  you can go ahcacl without me. 
Rlr. BROOKS. K e  want you. anti there is no meeting slated for this 

this afternoon if n-e finish these gencral witnesses. 
J l r ,  ELSTOX. I take i t ,  J l r .  Chairman, you are going to proceed 

about like we did last year: Read the bill section by section and have 
representatives of all thc services here while wc are doing that, so that 
they can state their positions? 

J l r ,  BROOKS. That  is the general idea. Of course, if it  isn’t news- 
sary to keep representatives of thc different scrvices licre, e wouldn’t 
want to detain them unless we foe1 the nred of them. 

hlr. ELSTOX. I don’t beliere they mind bcing here. Colonc~l Dins- 
more was here last year and as we rcad it scction by section they were 
in position to answer questions that came up  in connortion with the 
sections, and it seems to me that we almost have to have thrm here 
in order to get their viewpoint, because in a genrral statement of the 
whole bill, it is almost impossible for them to cover every particular 
phase of the bill. If, as we read a section, they can state thoir position 
on that section, i t  was mighty helpful to us last year, and I linow i t  
would be this year. I think we might inquire and find out whether 
or not it would be convenient for them to be here during tlie time we 
are reading the bill. 

1L.Iore than that, though, if we 
come to a section and we do feel the need of someone to explain i t ,  

Mr, BI~OOKS. That  is my thought. 

any branch of the service, or perhaps a patriotic organization; we can 
pass that section by until we do grt tlie witnesses. 

J l r ,  S x m r .  hlr, Chairman, I would like to elaborate a little bit on 
the point that you have just raised. I t  \vas my thought, and i l  is 
my suggestion, that  we proceed section by section, and when we get 
to such articles as article 2 2 ,  which raises command control, and again 
goes into the proposition as to whether or not you arc going to provide 
a JAG Corps-while it is not in the bill, it  has been raised by every 
witness that has testified before this cornmittc-those are mattcrs on 
which the departments will want to be heard. 

I think it may go as high as the TTnder Secretaries or Assistant 
Secretaries, and maybe even thc Secretaries of the dcpartnicrits who 
will want to come in and be hcwd. So I would suggest, on sections 
like that, that we pass them until t h o  cntl of thc bill; thtlii consolidate 
those particular sections, bring in tlic departIncxita1 reprrscnt atives, 
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and have those things thrashed out completely and thoroughly rather 
than having those people, who are equally busy, come here each day. 

I might further add that Mr. Larkin has, of course, attended all of 
these sessions. He  and I both have extracted all of the points of 
agreement and disagreement on each of the sections; and he will be 
prepared to give the dcpartmental positions on most of those things. 

Mr. ELSTON. That  is what I meant, Mr. Larkin, and possibly 
Colonel Dinsmore. And we might 
have any representatives of any other agency who might want to be 
heard. 

Mr. BROOKS. We will have all the witnesses that members of the 
committee want present, I assure you of that. We need all the help 
we can get. I am not jealous and I am sure nobody else is jealous 
of the learning or information which can be given to the member., of 
the committee. 

If that is all right with the committee, then, we will recall Colonel 
Wiener, Col. Frederick B. Wiener, as a witness. 

hIr. BROOKS. Colonel Wiener, you were testifying yesterday when 
the bell rang, and we had to quit. 

H e  helped us a lot last year. 

S T A I E M E N T  OF COT,. FREDERICK B. WIENER-Resumed 

I come to article 27 (b) of the bill, 
which makes lawyers mandatory for trial counsel and defense counsel 
of all general courts martial in the three services. The requirement 
in thc presrnt bill, article of war 11, is that if there is a lawyer for the 
pros~ciition, there must bri one for the defense. The present bill 
also makes that rcquircment for special courts-martial equality; 
that is written into the new manual for the Army and the Air Force. 

I think it is entirely proper when you have a lawyer for the prose- 
tion that you ought to have one for the defense, although I think i t  
is also fair to point out that the Federal Constitution doesn’t require 
that sort of thing in the States. There has been a persistent drive 
to gr t  the Supreme Court to hold that the fourteenth amendment 
requires a State to provide counsel for an indigent prisoner in all 
circumstances; and up until now that attempt has failed. The cases 
are Betts v. Rrady (316 U. S.), and Butt v. Illinois (332 C. S.). 

The Supreme Court has never gone that far. 
While the equality provision is sound and makes for a greater fair- 

ness, the mandatory provision for lawyers for defense counsel and 
prosecution in every gencral court martial, such as this bill provides 
in article 27 (b), IS in my judgment unnecessary and thoroughly 
imnractical. 

Now, I will document those characterizations 
It is unnecessary because a lot of your cases that go before general 

courts are really police oourt cases. A man goes A. TV. 0 L. for more 
than 6 months. That  is prima facie desertion and i t  is going to be 
tried by general court. 

A soldier steals a watch worth $50. That  is a general court case. 
Now, I used to think, why is i t  necessary to try petty thieves by  

general court-martial in the service? The answer is that nothing so 
quickly disrupts the morale as a sneak thief in a barracks. Even if 
he just takes a pack of cigarettes, you have to stamp that out. Cases 
like that, desertion, the simple cases of disobedience of orders, the 

Colonrl WIENER. Yes, sir. 

WOXRti  f)- 5 0 - 1  7 
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simple larcenies, those are not cases that  require two trained lawyers 
on both sides. 

I n  fact, in time of peace, in the British Colonial courts, cases like 
that  are prosecuted by police officers and sometimes even by the 
native police sergeants. You just don’t need a law school education 
to  try or defend that kind of a case. 

You cannot get, in 
time of peace, the number of lawyers that this bill would require. 
You cannot get them for the serviccs. I can speak on that with some 
degree of assurance because last summer I was on duty, active duty 
in  the War Department, and one of my  assignments was to study the 
problem, the personnel problom for the Jiidgc Adrocatc Crcncral’s 
Department of thc Army under tlic provisions of the Elston bill. 
Where would they get the lawyers i n  time of pcace to be permanent 
commissioned career officers of the Army to try every case by  general 
court? 

hir .  ELSTON. How would you draw a distinction bctwcen what is 
and what is not a serious case? 

Colonel WIENER. I would leave i t  as you have i t  in the present bill, 
“if available,” and leave it to  the good judgment of the staff judge 
advocate to decide whether he needs a lawyer on both sides. After 
all, the normal run of cases never reaches the conimanding gcneral 
except for the final approval. It is handled by the stuff judge 
advocate. 

Now, if I have a case of murder and I am staff judge advocate, I 
will see that a lawyer proseciitcs and, of course, that  means 1 have to 
get a lawyer to defend. On the other hand, if it is a simple desertion, 
or someone just told the officer that he wouldn’t go out and dig the 
ditch, you can get any bright young lieutenant. I n  time of war, I 
agree i t  is a horrible shocking waste of military manpower to take a 
line officer for those details. I n  time of wart, you can get all the lawyers 
you want. Now, 
the lawyers in the Army are almost as difficult to get as doctors are. 
They just don’t come. 

Congress has done nothing to make the career of the regular Judge 
Advocate more attractive. As of the first of this year, they cut his 
pay by  taking away the tax exemption. Thcy have given him a 
single promotion list, but  that  list doesn’t give him any faster promo- 
tion than he had since the Officer Pcrsonnel Act was passed. It is 
just extremely difficult to get the lawyers you need. 

Kow, if you make it a mandatory requircmcnt~ that cverybody who 
prosecutes a dcscrtion caw at evcry Army post in thci I’nited States, 
at evcry naval base in the United States, a t  crcry Air Force base in 
the United Statcs, where arc you going to get those lawyers in time 
of pcacc as prrmancnt carcer pcoplc? 

Mr. HARDY. You may havc a practical tlificwlty involvccl thcrc, 
but  arcri’t you running a right scrious riqk that the accuscd may not 
pet justice out of the thing, and there may be an elenicnt of prcjutlice 
involvetl? 

Colonc.1 WIKKI:R. So, sir; and I will tcll you why: 13ccause if you 
h a w  a lawyer for t h c  prowcution, you .till hizvo to have a lawyer 
for the tlefcnrr. If you hnvc a layman for the prosccution, that  is, 
a young infantry oficcr, a young artillcrpmari, a young nonflying 
Air Force officw, you have a similar person on thn dcfensc. You 

It is worse than unnecessary, it  is impractical. 

I n  timc of peacr, you just cannot get the lawycrs. 
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don’t run into any danger. An ordinary desertion case, what is 
there to it? 

Mr. HARDY. How do you distinguish as to who is going to distin- 
guish between the ordinary desertion case and one that may be some- 
what involved? 

Coloncl WIENER. The staff judge advocate because before he recom- 
mends that the case go to trial, he has seen the transcript of evidence, 
or it is a simple case of putting in a report and showing the appre- 
hension a year later. 

Mr. HARDY. I have had several cases in my own district where 
I don’t think justice was reaped out to them, and there was a t  least 
one lawyer on the court. 

Colonel WIENER. I am saying in time of peace, with this bill, you 
won’t get the lawyers. What are you going to do if you don’t get 
the lawyrrs to try these cases? Either you can’t get them tried or 
they all gct out on habeas corpus later. You are up against a prac- 
tical problem. Where are you going to get the lawyers for your 
peacetime armed services to  try and defend every case by general 
court martial? 

If, by making the career sufficiently attactive, by raising the pay, 
by giving them even more promotion rights, and so forth, you do 
attract that kind of lawyer, is it a good use of your military dollar? 

Mr. DEGRAFFENRIED. Colonel. you said a minute ago you had to  
havr lawyrrs in certain cases. 

Colonel WIENER. Yes. 
Mr. DEGRAFFENRIED. Like murder cases. 
Colonel WIENER. Yes. 
Mr. DEGRAFFENRIED. Why couldn’t those same lawyers handle the 

larceny cases? 
Colonel WIENER. Because the lawyer you get to try the murder 

cases normally processes claims, reviews boards, and does other legal 
work, arid you get him to try one case. You can’t get him to try all 
the general court-martial cases tried in the Army, Navy and Air 
Force. 

Mr. DEGRAFFENRIED. I could conceive of a larceny case being a 
very serious case. 

Colonel WIENER. There is no question about that. 
Mr.  DEGRAFFENRIED. It seems to me a man’s rights in a larceny 

case, especially a grand larceny case, should be protected equally as 
well as in a murder case. 

Colonel WIENER. My point is, when you have a grand larceny 
case, you have the man who is the PX steward, you have the money 
missing from the safe, you have the money found under his mattress. 
I say, as a matter of experience in reviewing and handling those cases, 
you don’t need u lawyer to prosecute that PX steward. 

hlr. DEGRAFFENRIED. Haven’t you a good many involved cases of 
law coiiio up when grand lnrccny cases come up? 

Colonel WIXNER. Ycs, but ever since the amendment to the 
ninety-third article last year, which took out the distinction between 
larceny and en~bezzlement, most of those are gone. The easiest way 
for a thief to get loose in the Army, before the Elston bill, was to  
commit an  offense that was on the borderline between larceny and 
embezzlement; arid if the staff judge advocfite guessed one way, that  
i t  was larceny, and the board of review guessed the other way, that  
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i t  was cnibczzlcment. t h t  fellow went qcot frce. That has been 
stopped. “IIc that  ttikrs ~ h n t  is not liis’n; h i t  shall ccrtainly go to 
prison.” 

When the cause is not sinipl(> it i. u p  to thc qtaf f  j~idge advocate. 
You don‘t nerd :i lawycr to try i t  J47h(1~c arc you going to gcxt thcse 
lawycrs‘? I hnrl to study t l i ~  p ro l ) l~n i  In5 t  ~ i i i n n i r r ,  and you just 
can’t get the 1n~vyer.s; arid wlicn yo11 r 8 n n  pi t  thcAni, whcn you ran ge t  
thew thoussnd.; of lawyrrs for tti(3 nrmrd scrviws just to try w h a t  
really nrc police court Caws, a r c  you really spending your niilitary 
dollar wisely; when, a s  I u i id(~r~tsnd  i t ,  OI IP  of tlic r w l  problemq on 
the 70-group Air Force iq that i t  is going to cost an nwful lot of sprnd- 
ing money. 

So that to make this a mtindntoiy rcquircment in time of pence 
that every general court-martial caqe hns got to have t \+o  l:i\\gcrs 011 
prosecution and dcfense, it is not nccc1ssary; it is not prwtical. 
Now, in mnrtimc i t  is diff r r w  t .  J n  1% nixtime, 1:iu ycrs n r r  li trrnlly 
a dime n dozen: iinv iind PI c’ry 1:inycr wants to  grt  in to  thc  senicc; 
and i t  is n shnmc to take a douglihoy, n-ho ought to  I ) ( >  tixiniiip his 
platoon, or n n  artilleryman, who oiinlit to bc studyiiig up  on the  
tables, nnd mrtkc him try c a i ~  I Y thc. IauyorS for t1i:it in wartime. 

To m d w  it mnndntory in timil of prnce,  yo11 nrc going to  mdtc  it 
impossible for thcse cnsrs to p \ t  triod \\-itti voiir shortngc of h l t y r r s ,  
we linT-rn’t got the lnwycrs, t m l  l i t ~ r o  wv hiivc ti11 t l icv c:isrs, and wc 
have to try them by sp(1(,ial coiirt, i ~ l i i c h  frcqucxntly \vi11 clc>feat 
this bill. 

?rlr  BROOK^. C‘olon(>l, l v t  mc’ ask yo11 a qiicistion on tlirit point. 
TYlitit would yo11 tliirili  of linrid!in,v it 2)s it is linncilc(l orc1in:trilp in 
civilian coiirts, prrmit the  acciis(4, thc, dcfc~rit lnri t  to nslc for counsel 
u-hcn lic wants i t ,  and t h c  court t o  npj’oint i t?  

Colonel KIEXEH. JY(xl1, t l ic  Aimv litis bcen \bay in advance of 
that for years. E w r  sincr> 1920, ~iriyhody appoiiiting IL gcwcral or 
a special court has had  to  nppoint ddriisc counwl. 111 a nrimber 
of respwts, vou know, tliiit 1020 ,Irticlcs did much more for an 
accused than”thc civil courts (lid Thcy trlwayq gcavo him c o i i i d .  It 
may not have bwn tlir> moqf cr,nij)c~tc~nt cn i~ t iwl ,  hut hr lind comeone 
there to sperik for him. It gave 
him a trnnscript of th(> rworcl, : i t i d  u r r t i l  t l i v  court rcportcir hill, about 
1943, yo11 nover pot that in  the> u i i l  rourts iiiilcss yori coiild pay for i t ;  
and thcy g ~ w  him n r i t ~ i n : i t i ~ -  npi)cll:itc w v i r ~ v  in cvery m q c ,  arid 
the civil courts didn t gii c Soli t 1 i : i i  

1 was trying 
a case in hnniiton otic(’ T l i ~  v a w  n l i c a t l  of mitic’ i n v o l v e d  some 
bootlcggcrs. The “rcvc~noor” L\:IS 011 t l i o  sl:iiid, ttrv hi t i i ( ’ - ,  q:uiist 
them; the defendant would takcl t h r  stirlid I I I  his own t)ch:iJf, no 
transcript; charge to the. jury; 1 1 1 1 1  jury woi!ld corn($ oi i t ,  hriiig hack 
the verdict; the man had no Inuyrr ,  cuccpt somronr s~icli R S  the 
young fellow thc court would appoint, no rcco i~ t ,  n i d ,  of course, he 
couldn’t takc an nppral. 

,how, thc fellow tried for drscrtion in thc  Army svstcm woold have 
had a lawyer, would have had a writton rrcord, and worrld hnvr  had 
his rrcord reviewed on appeal by trained pcoplc, aitliorrt his risking 
for it or without his spending any monry. So that  t h r  n ~ c c i i s d ,  under 
the Army Articlcs of War, has had a great many snfeguards. 

Civil w u r t s  c l i c l r i ’ t  nlaays do th:bt. 

I have h C r 1 7  in 1 4 ’ ~ ( 1 ( ~ ~ 1  coriris do \ \ i i  i n  .II:ibnmn 

’ 
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I am just saying, gentlemen, the present provision of the Elston 
bill, “if available,’’ yes. If you have the lawyers, by all means, use 
them. If you have a lawyer on the prosecution, you have to  balance 
the thing and make the odds fair by having one for the defense. 

Mr. BROOKS. By the same token, in civilian courts, if you get into 
a local city or local court, they don’t provide lawyers for each 
defendant. 

Colonel WIENER. The Constitution says, as now interpreted in 
Betts v. Brady and B$t v. Illinois, that the State doesn’t have to 
furnish them. The Federal Government said that the sixth amend- 
ment does require it. 

hlr. DEGRAFFENRIED. A great many States have to furnish them 
in capital cases and not in noncapital cases. 

Colonel WIENER. Oh, yes; and my point is, when you have a case 
that the staff judge advocate feels a lawyer should prosecute, you 
have to have a lawyer for the defense. 

Mr. DEGRAFFENRIED. I n  all civil cases that I have seen tried in 
Alabama, there is always a defense counsel appointed to represent 
the clcfendant, if he cannot retain one himself. 

Colonel WIENER. Since 1938, Johnson v. Zirks, (304 U. S.), they 
had to appoint them; but nobody ever supposed so before. 

l l r .  ELSTON. They always appoint them in Ohio, in the Federal 
Courts and State courts, too. Any person indicted by a grand jury 
gets counscl appointed by the court if unable to employ counsel; and 
in Fetlcrnl courts they are always appointed for any person charged 
by indictment or information. 

l l r .  RitooKs. That is more or less the general rule. ‘In local city 
courts, municipal courts, that rule doesn’t obtain in certain areas 
I 1<noIv-. 

J l r .  E I , > r o N .  Of cwurse, t h r c  is no provision in the military code 
for the  tippointmcnt of counsel in summary court-martial cases, and 
po1ic.c cwurt more or less corresponds to summary report. 

Coloiicl KIENLR. iZll I am doing is urging you gentlemen not to 
put into clffcct as a strait jacket a requirement which isn’t necessary, 
in fact, nnd wliirh, in time of Feace. would just make it utterly 
impos~i1)I~. I menn,  you arc going to have appropriate money to 
hire thew lnmycrs t o  try GChl cases. 

A h .  ELSTON. Don’t you think an accused person is entitled to 
couiisel in any case wherein he may receive a dishonorable discharge 
upon conviction? 

Coloncl WIENER. He gets counsel. 
311.. ELSTON. Well, he may. 
Colonel WIENER. He gets counsel. 
hlr. E I , w o N .  IIe docs get counsel, but you are saying that- 
Coloncl WIENER. Anti he gets a lawyer if the man prosecuting him 

is a lawycr. ,211 I am saying is, don’t make it mandatory for the 
scrvices to provide lawpcrs on both sides of every general court case. 

h l r .  ELSTON. 111 any gmcral court-martial conviction, there can 
be a  isho honorable discharge? 

Colonel T v I h N E R .  That  is correct. 
Mr. ELSTON. So how does i t  help the accused any if neither side 

hlr. DI&R\FFE:NRIED. Suppose he is tried on hearsay testimony or 
has II lawycr? 

just any kind of testimony? 



794 

Colonel WIENER. Well, in the first place, the la trial judge advo- 

get hearsa in. In  the second place, under the Elston bill you have 

the third place, you have his rulings reviewed by the staff judge 
advocate and by the board of review; and the rule in military law is 
that  failure to object doesn’t constitute a waiver. So that in actual 
practice the possibility of a man going out on hearsay testimony, 
getting a D. D. on hearsay, is so remote as to not be a possibility. 

We have had a Federal 
judge go to jail for bribery. That  doesn’t mean we can impugn the 
integrit of the judicial system. 

money to supply the lawyers that will be necessary to run the simple 
cases, desertions, and the small larcenies, and the disobedience cases, 
if this bill goes through. 

Now, I would like to turn to the judicial council of three civilians. 
I don’t think it is sound; I don’t think it is necessary; and I think 
it is wholly self-defeating; and I will document those characterizations. 

In  the first place, you don’t provide for Senate confirmation. You 
don’t give fixed terms. The result is that these people will bc subject 
t o  all sorts of pressure; personal pressure, political pressure. 

cate trying a case will prepare his case sufficient J ;  y that  he doesn’t 

a trained 9 awyer as law member who will rule out hearsay; and in 

Oh, i t  may have happened once; yes. 

Gent 9 emen, you are going to have to appropriate an awful lot of 

>h. DEGRAFFEXRIED. What article are Y O U  disCUSSing now? 
Colonel WIEXER. Article 67.  
A h .  ELSTON. I think, Colonel, it is going to follow, as a matter of 

course, if this is adopted, the committee will recommend a certain 
term and confirmation by the Senate. I am only speaking for myself, 
but I know in all probability, no member of the committee would 
want to leave anything as indefinite as that. 

You are setting up 
a specialized court instead of a court of general jurisdiction; and you 
are staffing it with civilians. Now, the fact of the matter is-and I 
think we should face it frankly-that the appointments to the spe- 
cialized courts of our judicial system haven’t attracted the same sort 
of talent that the courts of general jurisdiction have attracted. Some 
of our experiences with the United States Commerce Court have been 

A h .  BROOKS. You needn’t worry, the Senate will put it in. 
Colonel WIENER. All right, assuming they do. 

rather unfortunate. 
However, I think the basic difficulty is the notion that this court 

shall be composed of civilians. I suppose, Simon-pure civilians. I 
don’t know whether, under these provisions, a Reserve officer would 
be deemed contaminated by his prior service or present status, and 
so not eligible for this civilian court. Rut, more important, you take 
three civilians, three high-minded civilians, learned in the law, and 
they have the powers that it is proposed to  give them in this bill, and 
first, they come up against a case like that of Gen. Fitzjohn Porter, 
who wasn’t too successful a t  the Second Rattle of Bull Run or, cer- 
tainly, for the benefit of the chairman, the Second Battle of llanassas. 

Slr. BROOKS. Thank you. 
Colonel W I E S E I ~ .  Now, the problem and the case of Gcn Fitzjohn 

Porter required a very keen appreciation of military factors. How 
are ycru going to get thrre civilians who are going to know anything 
about that? Just where are you going to  get civilians who are going 
to  be 4ble to pass intelligently on a case like that of Fitzjohn Porter; 
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or, suppose the cases of those people of Pearl Harbor had been tried. 
It would have been pretty difficult for the civilians to evaluate all 
the factors. 

Well, now, deser- 
tion, when i t  is jumping ship, gangplank fever, when you are absent 
for a few days just when the boat is about to sail, the man who has  
been without military experience will say, “Good Lord, this soldier 
was a. w. 0 .  1. 3 days, and they gave him 40 years.” Well, if you are 
a. w. 0.1.  from Fort Myer for 3 days in time of peace, that is one thing; 
but to be a. w. 0.1. from your unit just when your unit is sailing, tha t  
is something else. 

A man runs away 
in battle. How can the person with purely civilian experience eval- 
uate that? I was faced with that problem when I was the staff judge 
advocate of the Thirteenth Air Force; and I wondered just how I was 
qualified to deal with a case of some fellow with maybe 24 missions 
behind him, refusing to go on the twenty-fifth. How was I, a country 
lawyer sitting where lawyers generally sit, qualified to pass on that  
sort of problem? 

N r .  ELSTON. Colonel, I am not passing on whether i t  be civilian 
or military. Our bill last year provided for military and that is what 
we favored a t  that time. 

The point you are making now would hardly come before the judicial 
council because the judicial council, under this bill, only reviews 
questions of law. 

Colonel WIENER. Well, there has been a question on just this kind 
of a case I am raising. Kow, I didn’t have to face the dilemma; I 
didq’t have to make a careful inquiry as to whether I was really cast 
in a heroic mold or not, because I was released from the Air Force 
before the case arose. 

There was a question of law on which two assistant judge advocates 
general, in two different theaters, differed. The question was whether 
a t  base A in England men sent to bomb the town of X in Germany, 
when the crew member refuses to go into tho plane in England, a 
thousand miles from the tar et, is he guilty of misbehavior in the 

makcs an awful lot of difference whether the person deciding that  
question of law- has had military experience. 

Xow, as a matter of fact, I don’t think it is so important whether 
you say that these people will be picked from among the ranks of the 
military or civilians, whether they will hare  civilian status when 
thry are picked. I n  England they pick a judge advocate general 
generally from ttie ranks of the Army, and then he becomes a civilian. 
But I think it is terribly important to have some sort of provision 
wliich is not present here that the peoplc on this judicial council have 
military experience. 

I mean, a man may be a cic-ilian now, if he has been through a war 
or 1)wn through two wars, he has an appreciation of those things. 
You could commission a person from the cloister or from the university 
camoiis g i l d  mnlx him n sticn-star gcilcrd; but  if he didn’t have the 
experience, he woultln’t bc able to appreciate these problems. 

I am distressed by thc thought that scems to  be behind this bill, 
that somehow a Simon-purc civilian is better able to decide military 
problems than a man with military training or background; and it 

Suppose you get a case of desertion in wartime. 

Take a case of misbehavior before the enemy. 

face of the enemy? The two t ranch officers differed on it. I think i t  
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seems to me that this whole attempt to drive a wedge between civilians 
and military people-after all, we are all citizens; we are all civilians 
and when war comes we put on uniforms; when thc war is over, we 
take them off. Any Army officer doesn’t cease to be a citizen because 
he is an Army officer. I t  seems to me that this distinction just feeds 
as grist for the party-line mill, always trying to distinguish between 
civilians and military men. 

Take our conduct of the war: We had a military Chief of Staff, 
General Marshall; and later he became a civilian and was a very fine 
Secretary of State. We had a Secretary of War, an eminent man, 
Henry Stimson, and lie had been a colonel of field artillery in the 
World War. Take the British leadership of the war; Churchill, a 
civilian, his military chiefs of staff, General Esmay, sort of liaison 
between them. There was never any question of civilian versus 
military. After all, we have a civilian Commander in Chief; we have 
civilian secretaries. That is fine. But  why interpose civilians in 
between and turn ovcr to thrm for decision mattrrs that are basirally 
military ? 

Now, look at the delay; look at the delay in the appellate processes 
provided for in that bill. What is pour deterrent effect? You are in 
the middle of the war and you have a poor unit, and a run-and, 
unfortunately, even our soldiers run 

I think, possibly, the chairm:in may have in mind some units of the 
Union -4rmy that made some gretit retrograde advances. Now, 
where is your deterrent effect if vou are going to have that kind 
of appellate review; and what you will get, particularly with this 
notion of the law officer spreading his charge on the record, is not 
substantial justice, but all flyspecking and comma chasing; and vou 
will have a systrm that defeats itself, hecitiisc the purpose of the 
system is t o  maintain the integrity of the Army. 

Mr. ELSTON. I don’t understand just where you think the delay IS 
going to occur. 

Colonel WIEXER. The delay is going to occur in going through the 
right of appeal. I think it is 67 (c). 

N r .  BROOKS. The 30 days, yo11 mean, in 67 (c)? 
Colonel KIENER. No;  I guess it is 67 (b) (3) :  
All cases revieued hv a hoard of re \ icw i n  uhich, lipon petition of the accused 

That is only 45 daw.  
Mr. DEGRAFFENRIED (reading): 
The judicial coiincil shall act upon siich a pctition w t h i n  15 days of the receipt 

thereof. 

Colonrl WIESER: Yes; I see it is only 45 days. Tho thing I can’t 
see is, what is the valid reason behind this? Now, if we were sitting 
here as an original proposition, with a completcly blank page brfore 
us, a t  the w a r  1, that woiild he one thing; but why do we suddenly 
need to change our entire system of military law? 

I mcsn. after all, trial by jury is not some modern invention like 
radar or television which the founders didn’t know about. They 
knew about trial by jury; they preserved it for civilians. They knew 
about courts martial and they decided that was a more suitable 
system for an armed force. 

and  on good cause shoJ!n, the judicial council has granted a rcliew. 
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They say, “Well, w e  want to have confidence in our system of 
military justice.” Confidence to whom? To the decent proportion 
of the services or Confidence to the fellow that committed the offense? 

Mr. ELSTON. ‘#hat appeal would you have? 
Colonel FIENER. I think the present system in the Elston bill, with 

two modifications, would be just about ideal. 
Mr.  ELSTON. What two modifications? 
Colonel WIENER. Those two modifications are, first, I wouldn‘t 

send a bad-conduct discharge to the Board of Review because the 
whole purpose of a bad-conduct discharge is to provide an.exit from 
the service for the man who isn’t criminal, but just is worthless for 
military service. 

He  has a verbatim record reviewed by 
the original convening authority; then he gets a review by the staff 
judge advocate and confirmation by the officer exercising general 
court-martial j urisd ic tion. 

A man who 
gets a bad-conduct discharge. If he is guilty and gets a bad-conduct 
discharge, he, of course, should not be in the Army. But, you can 
appreciatc that the man discharged to civilian life with that kind of 
diseliargc has that hanging around his neck the rest of his life; and he  
is entitled, whether he is guilty or innocent, to a complete review of his 
case to see whether or not any error intervened and substantial justice 
was done in his case; and you probably would not get i t  unless you 
had some sort of a board of review that had nothing to do with the 
original proceeding, to give a complete review to the case. 

Colonel WIENER. My point is this, sir: The bad-conduct discharge 
is new in the Army. The usual exit right for the desert,er or petty 
thief or someone who disobeyed orders, for over 150 years, was a 
dishonorable discharge. As I understood the purpose of the bad- 
conduct discharge, when i t  was recommended by the Vanderbilt 
Committee, one of whose members had had occasion to review the 
Navy system, the idea was to provide something which had something 
less of a stigma. Bad conduct and dishonor are two different concepts. 

Mr. ELSTON. I am not arguing against it. I think i t  was a good 
idea to have it. 

Colonel WIENER. My point is, and perhaps T haven’t made it clear, 
that in order to encourage resort to the discharge which has less stigma, 
you ought to make i t  a little easier. As i t  is, there isn’t any incentive 
to resort to the bad-conduct dischargc, because i t  is just as difficult 
to get them out as with a dishonorable discharge. That  is my thought 
behind it. 

Mr.  ELSTON. If you could be in the position of some Members of 
Congress who have had complaints from men who got bad-conduct 
discliarges about their inability to obtain jobs in civil life because of 
their rccord, you would understand why we feel, a great many of us, 
that there should be a complete review so that no possible injustice 
can be done. 

Colonel WIENER. You take away the incentive to resort to the bad- 
conduct discharge inst cad of the dishonorable discharge. 

iMr. ELSTON. I don’t think so if your commanding officer is con- 
scientious and fair and wants to give the kind of dischargc that a man 
is entitled to. 

Now, he gets two reviews. 

Mr. ELSTON. Colonel, I can’t agree with you on that. 



Colonel WIENER. Well, I mean you have a tradition of 150 years 
that  the deserter goes out on a disbonorable discharge. You are 
trying to change a habit of thought and I think you‘will do it more 
easily if you provide an easier way for eliminating the undesirable men. 

Mr, ELSTON. I can’t see any harm ir a review. 
Colonel WIENER. He does have review. 
Mr. ELSTON. If the man is guilty, the reviewing co& is going to 

say so. I n  any event, the ac- 
cused has had his day in court; and every person is entitled to that. 

Colonel WIENER. He has had his day in court, and he has had 
double and possibly triple review. 

Mr. ELSTON. I am not in favor of the judicial c o u r d  reviewing 
on questions of fact; but I do think a review board should. 

Colonel WIENER. The second change that I think would be helpful 
in the Elston bdl would be that one member of the judicial council 
should be a line officer, because after all in the steam of the Elston 
bill the board of review and the Judge Advocate General have pretty 
well sifted out the legal problems. When you get to the judicial 
council, it is a matter of confirmation-whether this lieutenant was 
so drunk that he ought to be dismissed or whether he was really dis- 
honest when he passed the bad checks or slightly inebriated. You 
have a disciplinary action. I think it would be helpful if one of the 

If he is not guilty, they will say so. 

men were a line officer. 

Shouldn’t one of them be a combat man? 
-Mr. BROOKS. You get into this point: What about combat? 

You have the Wac’s in 
there. If you try to get representation, you carry it too far. 

Colonel WIESER. My point is this: Khen you get up to  confirma- 
tion, you have two problems: One is legal and one is disciplinary. I 
think one of the very helpful things in the present Navy svstem is that 
when the general court records go to the Secretary of the Navy, he 
has the advantage of two reviews. One is by the Judge -4dvocate 
General of the Xavy for legal features: and one is by the Chief of the 
Bureau of Personnel, for disciplinary features. 

I think that would be particularly helpful when you consider what 
happened to officer cases in this country in World War 11. One of 
the charges made before the committee 2 years ago was that  there 
was a disparity in the treatment of officers and enlisted men. I 
think, from my own experience, that that charge had considrrable 
foundation. It was just too hard to try an officer. Knowing how 
you did get them tried, and we went to the Board of Review, and we 
went through the Judge Advocate General, and then went to the 
White House, why, he had a very good chance of getting off. For 
the most part, there was never anyone who exercised or who presented 
the disciplinary point of view. 

I think it would be helpful if that were done. 
Now, reverting to the present bill, there is a provision about juris- 

diction over the inactive Reserves in article- 
Mr. BROOKS. Before we pet to that, I want to ask one question for 

the record. I n  the event a bill of this character is passed, what will 
happen, if anything, to the special board which we appointed to  
review dishonorable discharges? 

Mr. SMART. You mean administrative discharges also? 
Mr. BROOKS. Yes. 
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Colonel WIENER. Just one second. I have a reference here. 
Under new article 76, page 63, under that provision, the board couldn’t 
pass on any discharge. 

Mr. BROOKS. Cease to exist, wouldn’t it ,  in. effect? 
Colonel WIENER. Yes, except for the older cases. 
Mr. BROOKS. Now, what would you think of putting in a proviso 

there that would say, in time of war, for instance, the Board might 
serve to review dishonorable discharges? 

Colonel WIENER. Well, of course, it would be a curiously inconsist- 
ent provision. You have in there that the action shall be binding 
upon all courts. You are running into a really difficult constitutional 
question or habeas corpus, as to how far this draft article 46, and its 
counterpart, article 50-H of the Elston bill, can even bring the Federal 
courts back t o  whdt was the traditional scope of habeas corpus; I say 
it is inconsistent because on the one hand you say, in terms, that  the 
courts shall not review court martial cases; but you set up a Board to 
do the same thing. 

blr. BROOKS. Well, I can see, for instance, in time of war where there 
is a reason for special action in reference to dishonorable discharges; 
whereas, in time of peace, you don’t have a parallel situation, it seems 
to me. I n  time of war, you take your men in hurriedly and every- 
thing moves rapidly. A man slips up and he is given a dishonorable 
disc1iarg.c. I n  time of peace, how- 
ever. those things are more methodical; and the soldier or the sailor 
or the airman is prepared to go into service; and by far the majority 
of thcni make it a career and expect to remain in service, and they are 
bctter versed on the violations. 

Colonel WIENER. Well, it seems to me that  you have so many safe- 
guards herc, you have the Board of Review, you have the Judicial 
Council, you have a petition for new trial. I would think, myself, 
that you would want to Review Board only for administrative dis- 
charges that didn’t go through the system. 

hlr .  BROOKS. You think it should be retained for administrative 
discharges ? 

Colonel WIENER. Yes, because there there is a real possibility of 
inj ustice . 

X I r .  BROOKS. Do we need any change in this bill to  cover that?  
Colonel WIENER. I don’t think you need any change to  cover 

that. 
There is R point in article 2 (3) of this bill, on page 4, jurisdiction 

over Reserve personnel who are voluntarily on inactive duty training 
authorized by written orders, TT, ell, in the first place, from the Army 
point of view, that is rather unclear because normally inactive duty 
training doesn’t contain written orders. Bu t  I think there is a more 
serious and more fundamental objection to it. I don’t think i t  is 
necessary; and I don’t think i t  is very practicable. 

If you have a Reserve officer on inactive duty-of course, if he is 
on active duty, lie is like a regular officer for all disciplinary purposes- 
if you have him on inactive dut  , and he commits something which 

can deal with him much more expeditiously and easily in the appro- 
priate civil tribunal. On the other hand, if he commits a military 
offense, or shows he is a pretty worthless fellow and had better get 
out of the Reserve, then I think you do better to board him. revoke 

H e  is gone and forgotten about. 

would be a civil offense, such as T arceny of Government property, you 



his commission after having appeared before a board, instead of start- 
ing the somewhat cumbersome machinery going. 

As to retired officers, I would certainly retain the jurisdiction over 
them, I think i t  may be of interest to the committee to recall that  
in 1916 Woodrow Wilson vetocd the Army appropriation bill because 
the Articles of War which were a t t a c h d  didn‘t provide for court- 
martial jurisdiction over retired officrrs. I think i t  might be well for 
the committee to plug up that little loophole which the Hurtzberg 
case left, which was based entirely on statutory considerations and, 
in effect, made an honorable discharge a pardon for undetected crime. 

He  was a naval chief charged with mistreating American fellow 
prisoners in the Philippines. His term of enlistment expired in h4arch 
’46; he was given an honorable discharge; reenlisted the next day, and 
thereafter his offenses came to light. The courts held there was no 
jurisdiction to trv him after his reenlistment. So. in effect, they gave 
the honorable discharge which was issued by a 2jh striper a t  thp Brook- 
lyn S a v y  Yard, who, of course, couldn’t know what Hurtzberg had 
done in the Philippines, in effect, as a pardon. The courts specifically 
said there was no constitutional question. I think that  ought to 
be buttoned up. 

There was one other point I wanted to make, and then I am open 
to any questions you gentlemen may have. It was suggested by Mr. 
Rivers yesterday. 

Just let’s sit back and consider what one of the fighting problems 
is on this bill: We niske a man a niultistarred comrnandcr. He is 
generally trained a t  public expense; he is sent to service schools a t  
public expense; and me give him a command of several millions of men; 
and he gives the signal to go; and as a result of that signal, thousands 
of men lose their lives and thousands niore are mainied or blinded; 
and we don’t object to that bccauw that is onr of the harsh realities 
of war. 

Yet, when it is proposed t h t  that same general, with those incal- 
culable powers of lifc antl tleath over his fellow citizens, be permitted 
to appoint a court for the trial of a soldicir wlio hi stolen a watch, oh, 
no, we can’t have that; n c  linve to have ti p n r l  Doryri’t malie sense; 
does it? 

51r. BROOKS That  was the point I had in mind yesterday, that some 
of the proper o r d m  of thc coihrnarid can bc much more harsh and much 
more unfair than the rciulti of R C O U I  t martial 

Colonel W 7 ’ r m E R .  Ccrtainly; and I say, if you trust him to command, 
if you truSt him with only the livos and dcstinirs of these millions of 
citizens under his command, that actually with the. futurc of the voun- 
try, because if hc fails, ttringi a re  going to bc rough, you can ccrtainly 
trust him with thc nppointmcnt of a court. 

Mr. BROOKS. 1)on’t you think this, also, Colonrl? That  the 
average commrirrtlor u ho lras tlrt. bwt  intcrcsti of thc iervicc in mind, 
and certainly thr br i t  intertiits of his command, knows that by 
obtaining justice as a result of t h c v  courts martial, it is one way to 
increase the moral(> of h i 5  command antl provitlc greatcr c>fficaiency? 

Colonel W r a x ~ n .  Thrrr i i  no yiieitiori ahout it, hlr. Chairman, a t  
all 

Mr. BROOKS. Arc tlrerc any questions, gcntlemcn? 
Colonel WILKLK. hlr. deGr affenrictl had one question on bread and 

water. 
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Mr. DEGHAFFENRIED. Yes; I did. I would like for you to discuss 
that. 

Colonel WIENER. Of course, 5 days hrcad and water, when you 
think of a citizen in the armed for-ces, is pretty harsh. But  look a t  
the problem you arc up against sonietirnrs. You have someone in 
the guard house or in the brig, and he is duly convicted. His case 
has been reviewed and fiy-specked; and there is no question he is 
going to be in that guard house for quite a spell. Then he just decides, 
“I have had enough of this;” and he gets an  order, and he says, 
‘ ( N O . ”  

They say, “You can be tried.” 
He says, “I have already been tried.” 
They say, “You can be sent to the guard house.” 
He says, “I am already in the guard house.” 
He utterly refuses to cooperate to the extent that he won’t leave 

his cell to go to tlie latrine. What are you going to do with a man 
like that? What are you going to  do 
with a man like that? 

Now, one solution would be to look the other way and turn the 
provost sergeant loose 011 him to beat the “b’jesus” out of him. That  
is not a very civilized way of handling it. 

Those are actual problerns. Five days bread arid water may make 
a citieca of him again. 

Mr. BROOKS. Mr. Smart? 
l l r ,  SMART. On that very point, I would like to point out that 

Colonel Tl’iencr is referring to the punishment of someone who is in 
confinement. That  is a different proposition than the punishment 
for disciplinary infractions, for a disciplinary infraction that a man 
has committed not after but before he has been sentenced and confined 
by a courts-martial. I am not saying that  bread and water is a bad 
punishrncnt; but I do say, I don’t see tlie relevancy of the statement. 

Secondly, I would like to advise the committee that Colonel Wiener 
was the attorney for the Government in the case of Wade v. Hunter 
on a question of jeopardy. At that time, I understand he was in the 
Solicitor General’s Office, and represented the warden, Mr.  Hunter, 
in that case, which is still pending. Colonel Wiener is no longer 
associated with thc casu; and I know he feels he will be self-serving 
if lie voluntccred any information on it; but I think his views on this 
jeopardy question, which is rather acute here, would be helpful to 
the committee. That  pertains to article 44 of the bill. 

hlr. BROOKS. Would you care to make a statement on that, Colonel? 
Colonel WIENER. Yes, sir. Articlp 44: 
50 person shall, without his consent, be tried e second time for the same offense; 

but no proceeding in which an accused has been found guilty by a court martial 
upon any charge of specification shall be held to be a trial i n  the sense of this 
article until the finding of guilty has become final review after review of the case 
has been fully completed. 

The difference between that concept of jeopardy and the fifth 
amendment is this: The Article of War says, no person shall be tried 
the second time for the same offense; and that languages goes back to 
1806. 

* nor shall any person be subject for thc same offencr t o  be twice put 
in jeopardy of life or limb. 

That  is not an imaginary case. 

The language of the fifth amendment is: 
* * 



Then the question is, when does jeopardy attnch? There are a lot 
of decisions, fairly mechancial, jeopardy attaches when the jury is 
sworn; jeopardy attaches when the first witness is called; je,opardy 
attached when testimony is given. But suppose there is a mistrial 
because of disagreement of the jury; and you have had the jury 
sworn; you have had witnesses called; and you have had testimony 
given; and everybody agrees you can try him again. 

Going back to the older cases, the old decisions in the Federal cases, 
written by judges who were more nearly contemporaneous with the 
Constitution than any df us, they said: 

and this is from hlr. Justice Washington, in the case of United States v. 
Ha.skeLZ, Federal Case No. 15321 : 

That  is the fifth amendment- 
* * * can be interpret,ed to  mean nothing short of the acquittal or con- 
viction of the prisoner and the judgment of the court thereupon. This was the 
meaning affixed t o  the  expression by the common law. The moment it is ad- 
mitted that  in cases of necessity the court, is authorized to discharge the jury, 
the whole argument for applying this article of the Constitution to  a discharge 
of the jurF before conviction and judgment is abandoned because the exception 
of necessity is not to be found in any part of the Constitut,ion; and I should 
consider this court as stepping beyond its duty in interpolating it into that  
instrument if the article of the Constitution is applicable to  a case of this kind. 

We admit the exception, but  we do i t  because tha t  article does not apply to a 
jeopardy short of conviction. 

That  principle has been lost sight of in all the mechanical Corpus 
Juris decisions; and so I feel that article 44, as i t  now stands, is a 
correct statement of jeopardy; and, as a matter of fact, is closer to 
the original interpretation of the fifth amendment than a good many 
cases in the civil courts. 

Mr. SMART. Then you take the position, Colonel, which is contrary 
to that announced by most of the witnesses, that once the court is 
sworn, that jeopardy then attaches? 

Colonel WIENER. Well, that just isn’t so, because, take a trial 
for murder in any United States district court: The jury disagrees. 
Well, now, if that rule of jeopardy attaches were correct, the man 
couldn’t be tried again; and, of course, he can. 

hlr. ELSTON. Isn’t the rule this, Colonel: That  there must be some- 
thing beyond merely the impaneling and swearing of the jury? The 
jury must be discharged for some reason other than an act of the 
accused. Where there is a mistrial, the jury has disagreed; i t  is 
obvious he should be tried again; jeopardy didn’t attach. But sup- 
pose you had a case where the jury was impaneled and sworn; pro- 
ceeded with the case; got up to the place where they were ready to 
submit the case to the jury; the prosecution felt, “Well, if I had a 
little more time, I could make a better case; I could get more wit- 
nesses”; and asks the court to dismiss the jury; and then they proceed 
later on to impanel another jury and try the case. Don’t you think 
that man should be considered to be in jeopardy? 

Colonel WIENER. Yes. You can’t (lo it as amat te r  of convenience, 
but look at  the sort of cases where the discharge of the jury has been 
held not to bar a second trial; where it appears in the course of a trial 
that the juror is acquainted with the defendant; or because one of the 

Jeopardy in the fifth amendment means conviction or acquittal; 

We are clearly of the opinion tha t  the jeopardy spoken of in this acticle 



petit jurors was a member of the grand jury that returned the in- 
dictment ; and where the appearance of prejudicial articles in the 
public press was thought to make a fair trial impossible; or where the 
trial jl-dge was of the opinion that  his own remarks had been preju- 
dicial; or where a juror appeared to be insane after the commencement 
of the trial; or where the fir& jury was discharged because the de- 
fendant was not rearraigned after the overruling of his demurrer to 
the indictment. 

In  all of those cases, they have held he can be tried again. 
51r. ELSTON. You will find a lot of those are regulated by statute. 

For example, if an  accused person becomes insane during the trial, 
the statute provides that proceedings may be taken to determine his 
then present mental state. 

And most of the other matters to which you refer can be considered 
on error, after the case has been tried, and be appealed to a higher 
court. 

Xfr. BROOKS. Of course, you have the case, too, where some of the 
jurors in some jurisdictions take sick, and you have to make arrange- 
ments for another trial; or a case where, after a verdict is rendered, 
you find tampering with the jury. 

hIr. DFGRAFFENRIED. You find cases where the allegation of the 
indictment is a t  variance. The proof might be a t  variance from the 
allegations of the indictment. For example, ownership might be laid 
in a person and when proof was introduced, ownership might be in 
another person; and even though the defendant had put  in a plea of 
not guilty, and a witness for the State had been on the stand, they 
have held in those cases, the indictment can be corrected by placing 
the ownership in the proper place, and defendant can be tried over 
again because he hadn’t been placed in jeopardy of that particular 
ownership charge. 

Colonel WIENER. The real difficulty here which came up in one 
case I was arguing-I briefed it rather extensively and the court went 
off on another tack-is this: Suppose an accused is convicted in a 
civil court, and he appeals. The conviction is reinvestigated; he is 
tried again. He  says, “You are trying me twice; you are placing me 
in jeopardy.” The answer is always, “Well, you took the appeal and, 
therefore, you can’t complain if you were successful and they t ry  
you again.” 

But  in the military service, under old article 50% in the 1920 
Srticles, and continued in article 50, the appeal is automatic. Does 
that mean that  he is twice in jeopardy on a rehearing? I don’t think 
i t  should mean that ;  but the Trono case, in 199 United States, is 
going to take a lot of taking to get around. 

Mr .  BROOKS. What would you think of language which would say 
something like this: No person shall be twice placed in jeopardy? 

Colonel WIENER. Well, then, you are going to have an awful lot 
of litigation. 

Mr .  BROOKS. You go back to the decision there. 
Colonel WIENER. Of what is jeopardy. I would leave the language 

as i t  is and concentrate on getting back to Mr. Justice Washington’s 
views on what jeopardy in the fifth amendment means. 

Mr. DEGRAFFENRIED. The language in broad terms and leave i t  to 
the court to construe. 

Colonel WIENER. Use the language in the Articles of War since 
1806. 
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Mr. DEGRAFFEKRIED. For example, one court might hold in a 
rape case, where force had to be proved, and the State was unable to 
prove force, that the man might later be indicted under carnal know- 
ledge of a girl under 16, where no force had to be used, and tried over 
again, where lie might have been acquitted under the rape charge. 
Everything except force was identical, and yet the court held he had 
not been in jeopardy. 

Colonel WIENER. I think the notion here is sound. I think the 
article as i t  stands is satisfactory; but thsre are problems there. 

1 would like for the 
committee to have the benefit of Colonel IViener’s view on the proposi- 
tion of having JAG corps, which has been so extensively discussed by 
previous witnesses; what he thinks about it. 

Mr. BROOKS. I wish you would remember this, if you will, and 
let us have your views on whether or not we should have some state- 
ment or some reference to the comity of the use of the Federal civil 
cour ts . 

hfr, SMART. 1 had just one more question. 

Colonel VIENER. You mean like articlc of war 74? 
hlr. SMART. That  is it. 
Colonel Wiener. I don’t recall whethcr therc is such a provision, 

but I think it would be desirablr to  linvc a provision similar, if not 
identical, with article of war 74, a4 to who has prrcctlcnclc; and, of 
course, the basis of that ,  for thc information of the member4 of the 
committee, is, basically, that  in time of peace, the civil courts have or 
can exercise prior jurisdiction, if they want to, and not in time of war. 

Kow, as to the corps, a lot deptmls on what we niean by a coiys. 
If we mean by a specialized branch of an nririetl servicrl, such as the 
Judge Advocate General’s corps, or t h t i  Jf(i(li(>d Corps of the  .irrny 
and S a w ,  I think it must be conceded that it 14 d~sirablo to have such 
a separate corps. 

At the same time, I am bound to say that the Kavy, which, until 
recently, has had no spccializat’iori a t  ail-they \~-ould train an bfriccbr 
to become Judge Advocate Gmeral by srntling hirn to sea in coni~nan(l 
of a battleship-did produce in ;itlrniral Kollilopp an oxtraordiriarily 
able Judge Advocate Gmeral ; and wit,liorit niiiking personal co~ii-  
parisons, which would. be invidious, I will say, I do riot know his 
superior. 

in the PRcific Fleet. 
He was a submariner originally. He comrnnntl(v1 tlie subrriarincs 

S o w ,  lie has been a J u t l ~ r c  hclvoc:utc (Iciierai. ~, 
The ilir Force now has a’Jutlgc: ;Itlvocat.c Chri(1rnl. Thoy say t’hnt 

the first part of thc Elston bill applics to tlicini, u.tiic:li is perliups 1101; 
too cloar; but thc:y say the scw)ritl part doesn’t. Just lion. t81ioy rcacli 
that  I don’t know. Of course, thc -1ir Force hris nlways had a cor1iplc.u 
about a unitary organization. Thc:y tritvl cluritig t.110 war to  (lo aw-ny 
with thc signal insignia, an ordnance insigIiia, nritl so fort’ti; so when you 
went up and saw sorriconc in thct propc.ll(hr rtritl wing, you tlitln’t know 
wht>ther hc was a communicnatiotis man, ortlriaricc! expert., or statistical 
officer. 

They are operating untl(>r a set of articlm which prcsupposcs a 
separate Judge Advocate G,m(5ralJs corps. I don’t s(x: how t81iey (:ail 
get away from a Jutlga Atlvocibte GxmcralJs corps. I t~hiiilc it is rather 
silly to say, whm thc:y p5t into the  slatti blric unifornis, if thc fcllow 
wears Jh insignia, sondiow he wouldn’t be an Air Force officer. 
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In  the Navy, they now have a corps of officers for legal duties only. 
I think that is probably a step forward. 

Now, the question is, how independent should this corps be? When 
I went down to Trinidad, just before I went down in April of 1941, 1 
went to say good-by to General Gullian, who was then the Judge 
Advocate General. The commanding general for whom I was going 
to work was a Military Academy classmate of his, and very close 
personal friend. I went in to pay my respects and say good-by. 
I said, “General, I don’t think I have to ask you what I should do as a 
judge advocate. I think I know that.” I turned out to be optimistic; 
but then youth is always optimistic. 

I said, “General, I would like to have you advise me on what I should 
not do.” 

And hP said, “Always remember this: Your loyalty runs to your 
commanding general and not to me.” 

It seems to me that is pretty fundamental in any kind of military 
organization. It is one thing to provide separate channels for tech- 
nical commiinications; and that is helpful. It is a very good thing to 
put into the law what article 47 of the Elston bill puts in, that the 
judge advocate shall have direct access to his commanding general, 
althoiigh I think it is a sad commentary on the resourcefulness of 
previoiis Judge Advocntes General that they couldn’t get that privilege 
for their offices by regiilation or by exhortation. 

But it is quite another thing l o  say that you are going to have a 
separate group of iintouchables, with a separate command control. 
Now, true, a ItLwyer is a professional man. Of course, a lawyer’s 
independmit jiidgnirrit is the only thing that is worth anything. But  
isn’t that  triic of doctors:‘ ..\,nd yet, no one has ever suggested that  
the  surgeon of tlie command be independent of the commanding 
general. 

The general counsel of a corporation, of 
n h g c  corporn+ioi!, ib(,  !:cnc.ral counsel of a Government department, 
the Bttorney (;cn,>rnl, the chief of each of those lawyers wants that  
lawyer’s indcprndmt jiidynent; but I h a r e  never heard i t  said that  
th r  intcgrity of nny Attorney Gcneral was impugned because he was 
subject to removnl by the President when the President didn’t care 
for his wrvices any l o n p ~ r .  It serms to me that is a most useful 
aim logy. 

Now, efficiencv rcports-I never had any trouble with my efficiency 
reports,, whrther I said yrs to the old man or no. I discharged my 
responsibility when I gave him my opinion and my recommendation. 
He discharged his when he took it or turned i t  down. So that while 
i t  is desirable to have a separate corps, in the sense of a separate corps 
of specialists, Medical Corps, Civil Engineers Corps in the Navy, 
Chaplains’ Corps, Signal Corps, Transportation Corps, they are still 
part of a team; and, ns 1 say, i t  has never been suggested that if you 
have a good Attorncy General, you had to make him independent of 
the President. 

Now, ns for separate promotion lists, it is a curious thing that the 
separate promotion list of the Judge Advocate General’s Department 
of the Army used to be a very fighting subject. Why? Because in 
the Army, until very recently, all promotion was*bv senility. If the 
f e l l o ~  ahcad of you died or retired, then you got promoted; it didn’t 
make any difference what your merits or demerits were. You got 
promoted when hc died. 

Let’s turn t q  c-ivilIn,; lifc. 

h!lOhXr, o...x& - - 18 
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The medicos, including the horse doctors, got promoted on Iengtb 
of service. There w-as a considerable basis for saying, ‘(Why doesn’t 
the Army promote its lawyers as fast as i t  does its horse doctors?” 

More promotion by length of service was intro- 
duced through the 1940 act; and finally in 1947, after the Elston bill 
passed the House, the Officer Personnel Act came in, and after that, 
all promotion in all branches was by selection. 

When those provisions of the Elston bill became law after the 
Officer Personnel Act of 1947, with a separate list, which was that  
great emotional goal toward which all judge advocates were striving, 
i t  doesn’t give any judge advocate officer any faster promotion than 
he would have had when the bill went into effect. 

Another thing the Elston bill does, curiously enough, is this: As a 
result of the provision of the Officer Personnel Act of 1947, the Secre- 
tary of the Army can go outside the regular service if he deems i t  
necessary or desirable to get a chief of a branch of any department of 
the Army. During the war, as you gentlemen doubtless recall, that  
was actually clone through juggling of positions, and so forth, in the 
case of the Finance Department. The Fiscal Director during the 
war was a Reserve officer. 

The last four sections of the Elston bill, passed after the Officer 
Personnel Act went into effect, makes the Judge Advocate General’s 
corps of the Army the only branch of the Army where the Secretary 
of War and the President aren’t free, if necessary, to go outside the 
Regular ranks to find a branch chief. 

Time went on, 

The Chief of Finance sold war bonds. 

Mr. BROOKS. Are there any further questions? 
Mr. SMART. No. 
Mr. ELSTON. No. 
Mr. BROOKS. If there are no further questions, Colonel, we really 

thank you very kindly for all of the help you have given the com- 
mittee. I think you have shown a keen insight into the whole prob- 
lem. We appreciate i t  very much. 

Colonel WIETER. Thank you, sir. 
3fr. BROOKS. JVe have this morning Congressman Denton, of 

Indiana, who wants to testify regarding certain features of the bill. 
Congressman, we are very happy to have you here this morning, and 

glad to have your statement. 

STATEMENT OF HON. WINFIELD K, DFNTON, MEMBER OF 
CONGRESS FROM THE EIGHTH DISTRICT OF INDIANA 

Afr. DENTON. My name is Congressman Denton, from the Eighth 
District of Indiana. I am appearing in behalf, as you state, of certain 
provisions which I would like to seo added to this H. R.  2498. 

Now, briefly, what I want is this: I want to see the Air Corps 
Judge Advocate’s office made a separate corps. As this committee 
knows, when they amended the Articles of War, they made the Judgc 
Advocate of the Army a separate corps. Then when you set up the 
Air Judge Advocate’s office, I assumed-and most eueryone else did- 
that it would also be a separate corps in the Air Corps; Lilt,  apparently, 
from the way they have construed this matter, it is not operating as  
a separate corps. 

I might say that I was a Judge Advocate in the last war; and I was 
assigned to the Air Corps. A great many Reserve Air Corps officers 
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are very disturbed about this feature; and i t  is working out especially 
bad for a number of reasons. 

In  the first place, the Judge Advocate in the Army is a separate 
corps. Now, that makes it easy for them to get lawyers. The lawyers 
can go into a branch where they are sure that their training and their 
ability will be used in accordance with what they have been trained 
to do, and they go into the Army Judge Advocate’s office. On the 
other hand, in the Air Corps, when a man goes into the Judge 
Advocate’s office in the Air Corps, he is subject to being assigned to 
any other duty within the Air Force. It is especially acute in the 
Air Force. 

I think I can say this because I was a rated officer in World War I. 
There is some feeling in the Air Force between flying officers and 
nonflying officers. The flying officers have certain prerogatives; 
they have to command installations, and an officer in command of 
anything must be a flying officer. Now, that puts a nonflying officer 
in somewhat of an inferior status; and a man doesn’t like to go into the 
Judge Advocate’s office of the Army and being in what I might say is 
an inferior status. 

Now, the second point I want to make about i t  is, if any man 
ought to be free to give an unbiased opinion, i t  ought to be a lawyer. 
I say this from experience I have had myself, as long as a judge 
advocate has to rely on his commanding officer for his efficiency 
rating, for his promotion, and a number of other things, if he is under 
that command and not a separate corps, he is not free to give his 
opinion as he should do. He is both a judge and an advocate. That  
is one man and that is one branch of the service that I think certainly 
should be free. 

Now, a third point I want to make is this: This, just from what I 
have heard of it, is a very good code, in the changes that were made. 
You can write the finest law in the world, and if it is poorly adminis- 
tered, it is a bad law; and you can write a bad law, and if i t  is adminis- 
tered well, it is a pretty fair law. 

Now, the administration of the military justice is up to the judge 
advocate. We know in the last war, there were a great many abuses, 
injustices committed; and I think in this case, if you want to have 
d i t a r y  justice administered effectively and efficiently, you must 
have the judge advocate a free agent to give advice just as any other 
lawyer would. I imagine you men are most all lawyers, and you know, 
as lawyers, we must be free to give our own opinion. A lawyer is 
trained, has special knowledge of the law in long years of training; 
he is familiar with administration of justice. He  knows there are 
certain rules of procedure and certain practices that have to be followed 
and he must be free, if we are going to have the right kind of justice 
that we want, to give that advice as he should give it. 

Now, I think if we have a separate judge advocate for the Army, 
we certainly ought to have a separate judge advocate for the Air Corps. 

Mr. BROOKS. Don’t you think all three services ought to have it? 
Mr. DENTON. I think they should. J know very little about the 

Navy, so I am not talking about it. I do know about the Army and 
the Air Corps. I think it should be a separate service. We know the 
doctors are a separate corps; we know the chaplains are a separate 
corps. I think the Jnspector General of the Army operates as R 
separate corps. 
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If anything be done, what I recommend would be that a new section 
be added to this bill which would provide that the provisions of title 
11 of the act of June 24, 1948, that was Public Law 759, shall be con- 
strued as within the laws made applicable to the Department of the 
Army by section 2 of the act of June 2 5 ,  1945. That is, you would 
have a new section. You don’t need that for the Army, because you 
already have it for them. Personally, T would think the same rule 
would apply to the Navy, although T don’t know much about the 
Navy and 1 couldn’t speak about it. 

1 know a number of men who served as judge advocates in the Air 
Corps in the last war who are very anxious to see what I think is an  
improvement made to the military justice procedure. 

Mr. BROOKS. Congressman, do you think it would be better to 
have three corps than to have unification? 

Mr. DENTON. You mean unification of all of them? 
Mr. BROOKS. Yes. 
Mr. DENTON. Well, I am not prepared to give an opinion on that, 

because I don’t know. Of course, I favor unification as far us you can 
go, as far as you can have i t ;  but J certainly think that the Air Judge 
Advocate should be a separate corps, just the same as the Army is. 
I would like to see unification all the way down the line, of course. 

Mr. BROOKS. Mr. Elston? 
Mr. ELSTON. No questions. 
Air. BROOKS. Mr.  Hardy. 
Mr. HARDY. I have nothing. 
Mr. BROOKS. Mr. deGraffenried? 
Mr. DEGRAFFENRIED. Nothing. 
Mr. BROOKS. R e  crrtainly thank you very muvh for your fine 

remarks. We appreciate it. 
Mr. BROOKS. Mr. Robert L’Heureux. Will soi l  just have a seat 

Mr. L’Heureux? 
Mr. SMART. I might say to the chairman that Congressman Ford 

has requested that he be heard; and hr will be here a t  15 minutes 
before 12; and I have so advisc.d the witness. 

Mr. BROOKS. Mr. L’Heureux, would you mind giving, for the 
record, some of your background before you begin with your state- 
ment? 

STATEMENT OF ROBERT D. L’HEUREUX, CHIEF COUNSEL, SENATE 
BANKING AND CURRENCY COMMITTEE 

Mr. L’HEUREUX. Yes, sir. I will be very brief on that point. 
With your permission I will file in the record the letter that I sent you 
on March 4, 1949, which gives it a t  lcngth. 

Mr. BROOKS. If there is no objection, it is so ordered. 
(The letter referred to follows:) 

UNITED STATES SENATE,  
COMMITTEE O N  BANKISG A N D  C I - R R E N C Y ,  

March 4 ,  1949. 
Hon. OVERTON BROOKS, 

Chairman, Subcommittee N o .  1, Iioiise Armed Services Committee, 
House o,f Representatives, Washington, D. C.  

MY DEAR CONGRESSMAN BROOKS: Pursuant to a recent conversation which I 
had with my  good friend, Robert E. Joncs, Jr . ,  of Alaharrra, I wish to confirm tha t  
I have been invited to appear as a witness upon H.  R .  2498 pertaining to a uniform 
code of military justice. 



In  order to give you and the subcommittee an idea of my background, I a m  
lurnishing you with the following information. 

I am 36 years of age. college degrees: 
A.  B., A. M., 1,itt. B., LL. B., LL. M. I am a member of the Bar of the District 
of Columbia and of the State of New Hampshire. I have taught constitutional 
law, criminal law, and statutory law in a law school approved by the American 
Bar Association for about 5 years. I have.practiced law since 1940 with the  
exception of my military service (1943-46). I was a machine gunner in the  
Thirtieth Infantry Division and I was wounded in combat with the enemy 
(Januhry 1945) in Malmedy, Belgium. 

Throughout my military service, I was consulted on legal problems in connec- 
tion with courts-martial. In 1945 and 1946, I served successively as assistant 
judge advocate, reviewing courts-martial, defense counsel, and  trial judge advo- 
cate in Marseille and in Paris, France. A t  t ha t  time, Marseille was a redeploy- 
ment center processing troops for the Asiatic-Pacific theater of war and for return 
to  the United States. Naturally, the volume of general courts-martiaf work was 
heavy in that  post, and I acquired considerable experience in the prosecution of 
all types of crimes ranging from murder to  extensive black market, activities. I 
was honorably separated from the service on May 17, 1946. I then resumed the  
practice and teaching of law. In  January 1947 I was appointed chief counsel 
of the Senate Banking and Currency Committee and I have been a member of 
the professional staff of t ha t  committee from tha t  time to the present. 

I have 
acquainted myself with the provisions of H .  R. 2498 and I would like to offer con- 
structive criticism of some of its provisions in order to improve the legislation. 
I estimate that  I would need a t  le&st 1 hour to  cover i m p o r t h t  points, although 
I would be willing to spend more time with the subcommittee if i ts  members 
find that  I can be of further assistance to them. 

Although I am a member of the American Bar Association and of the bars of the 
District of Columbia and of New Hampshire, I do not appear as a representative 
of those groups. I appear simply as one experienced with military, civil, and  
criminal law to offer constructive improvements to the bill. 

In tha t  capacity, I believe I could render a more useful service if I were to follow 
as closely as possible the proponents of the measure on the list of witnesses. If 
that  were done, the members of the subcommittee would have the opportunity to  
question prior and  subsequent witnesses, a t  an  early stage in the legislative 
process, upon the advisability of the suggestions I will offer. 

Would you kindly advise me of the day and  time of my scheduled appearance 
as a witness? 

I thank you for your courtesy in offering me this opportunity to  do my bit for a 
better administration of military justice. 

I have been granted the followin 

I greatly favor a uniform code of military justice for all the  services. 

Sincerely yours, 
ROBERT D. L’HEUREUX. 

Mr. L’HEUREUX. I have five college degrees; I have been teaching 
law, criminal law, constitutional law, and statutes for about 5 years. 
I am chief counsel for the Senate Banking and Currency Committee. 

I have had experience in the Army, mostly as a machine gunner, a 
combat man in the Army; I got wounded in Malmedg, Belgium, as a 
combat man. 

I never, on my own, applied for a commission. However, toward 
the end of the war, the commanding officer who needed men for trial 
judge advocate work, asked me to apply for a commission; and I got 
i t  the same day or the next day; and they put me right into court- 
martial work. I wound up in Marseilles, France, which, as you 
know, is the gangster land in France. We had a half million troops 
going through there a t  all times. We had a record of trying as many 
as nine murders a week. We had everything from rape to extensive 
black market activities. One soldier, who had 35 trucks stolen from 
the Government, and who conducted a great black market activity. 
We tried all these cases. 

I n  other words, I have had quite a bit of experience both in civil- 
criminal law and military-criminal law. 
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Senator Charles W. Tobey of New Hampshire has asked me to 
state that lie is very much interested in this also and that I generally 
represent his views in this matter. I have only about 15 minutes. 
I have given you my views in my paper section by section. I will 
omit the first part where I speak on the general policy; and I will try 
to take up some of the more important points I have made here. I 
would suggest on these points, I was very glad to hear the chairman 
and Mr,  Elston remark that there should be somebody here from the 
three services to go over this point by point and take up the objections 
made by the witnesses. I would 
suggest that you have the Judge Advocate General in the three 
branches, the Air Corps, the Navy, and the Army, either come himself 
or appoint sonieone from the Judge Advocate’s Office who under- 
stands these technical questions of law. I am sure they could be 
very helpful. 

I will take them point by point without reading the sections because 
I don’t have time. 

I will first take article 1, subsection 11. 
In  an attempt to combine in one definition the situations of ,an 

accuser or a prosecutor taking part in convening the court or acting 
as a member of the court martial, the draftsmen of H. R. 2498 have 
omitted the commanding officer who orders the subordinate to prefer 
charges. 

He could 
not sit as a member of the court, and he could not convene the coiirt. 
On the other hand, the way they have defined the terms in this bill, 
that leaves him out. The present manual for courts martial states, 
regardless of the question of personal bias, if he orders a lower officer, 
a subordinate, to prcfer the charges, he should not sit on the court 
and he should not convene court, 

I pass to article 2,  page 4.  line 20, which speaks of Reserve personnel 
who are voluntarily on inactive-duty training authorized by written 
orders. 

That  has been covered, in part, by Colonel Wiener, very well indeed; 
so I will just talk on a few points. 

It could conceivably include Reserve personnel voluntarily on inac- 
tive duty, meeting once a month for a lecture, and so forth, and such 
personnel talking back to someone his superior. I am sure you will 
want to think over that change in the law. 

I think that is an excellent idea. 

However, you are familiar with them. 

That is covered in the present manual for court martial. 

Article 2, page 5 ,  line 3: 
Retired personnel of a Reserve component who are receiving hospital benefits 

If that provision is intended to apply to one who is actually in the 
hospital for treatment, that is not unreasonable; one who is hos- 
pitalized, as the term is used, for a day or several davs in a hospital 
bed, or around, you want to make military law applicable to him. 

On the other hand, if it applies, as it very well could with the present 
language, to  those who come into the hospital and then leave, or an 
4 (  out-patient,” as he is known, that  is quite drastic. 

So I say “hospital benefits” could he replaced by the word “hos- 
pitalized,” which has a very definite meaning. 

Article 2,  section (8): 
Personnel of the Coast and Geodetic Survey, Public Health Service, and other 

from an armed force. 

organizations when serving with the arrned forces of the United States. 
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Undcr pi oscnt law, pci*sonnel of the Ccocletic Survey when serving 
with thc  .(limy coinc under military law undcr 33 U. s. c. 855. 

‘I’lic I’ublic Health Service comes unctcr military law under 42 U. S. c. 20. 
Both come undcr military law in time of war only under present 

law. 
The bill continues with tlic words “and other organizations when 

serving i ~ i t l i  tlic armctl  forces of the Unitctl Stattis.” Under this pro- 
vision of 11. It.  2498, thc’ K e d  Cross in time of peace or war; the 
U. S. 0.l iostrssesin timcof peacc;cven tlir Boy Scoiitsof hmcricawlien 
serving with the  arnicd forccs, say. for disaster relief within the con- 
tinental I-nitrcl Stntcs; cvcn guards in thc Pentagon, could be made 
suhjcct t o  co i i r t  m:irtial. 

I am sur(’ you n a n t  to restrict that a little and make the words 
a little lcss all-iricliisiw. 

,irtic-lc. 2 .  scction 1 2 ;  that is pnge 5 .  line 2 2 .  
This proyision Iwnrs upon siibjrct mattcr partly provided for in 

34 U. S. 1201, h i i t  i t  is applirnhlc in time of pence as ~ w l l  as mar. 
Thirty-four, ITiiitc’cl Statcs 1201, proyitlos, iii pnrt that  persons in 

leased hnscs iiiitlcr t h e  Sccwtar.g of the  Snvy ,  in time of u-ar. or mili- 
tary enic~rgerit~?-, arc siihjec’t t o  nii1itnr.y jurisdiction for offrnscs except 
those piirc!l- military or  nn.va1. Tlint is simply tlcclaratory of thc law 
of war, a part of lon~-cstnl,lislictl interiiational law. 

I n  continst to tha t .  article 2 ,  section 12, has no limitation whatever 
m d  n-oi~ld makc nati\--rs or visitors suhiwt to military law. That  
coiild powihly crratc sci’iolis intcmational complications. I am sure 
that tlic fiill c.xucrcisc of this niithority n-ould violate a large number 
of or all oxiqtiiig csccwtivc agrecments in connection with leased bases. 
That  is contrary to  intcrnntiorial law. Local civilian courts are sup- 
posed to fiinction wlien peacc is restored. 

Let’s not confuse this subject with our courts, say, in Germany. 
K e  havc two b r a n c h  of military lam. You have martial law and 
the law of occupation, the Ian- of war. Under the law of occupation, 
they have tlie right to try by court martial. They also have the right 
to establish or create a military tribunal to try offenses when they 
arc the occupied force. On the other hand, this bill provides in 
leased basos, whcrc we usually have agreement with the people, and 
they are prcsumnbly friendly pcoplc-you should not regard that lease 
agreements, indcpcndcnt agrwmcnts, make these civilians subject to 
military law for military offensrs. 

I am sure the State Department would give you their views on that 
matter. 

Article 3 (a), papc 6, line 5-1 hate to go this rapidly, but  you undcr- 
stand I liave only 20 minutes. 

Air. BROOKS. Go right ahcad. 
Mr. L’HEURLIT. T I  licn you bear in mind how military jurisdic- 

tion has been cxtrnded undcr this article 2 ,  and now you add this 
continuing jurisdiction over such personncl and offenses, you have a 
constant tlircat of military discipline hanging ovcr Reserve personnel. 

I would suggest that you leave it as a t  present in A. W .  94, estend- 
ing jurisdiction only to frauds against the Govcrnmcnt. Even that is 
of doubtful constitutionality. From what I recall, i t   vas tried in 
lower Federal courts, one district deciding one way, and another dis- 
trict dcciding the other way; with somc refcrcnce to i t  in the Hurtz- 

They must have definite virws on that matter. 
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berg case, but no clear-out definition as to whether it is constitutional 
to extend military jurisdiction even under the present Articles of 
War to fraud against the Government. I t  is an offense you will want 
to look into. 

Article 3, section 2 ,  in this bill, continues jurisdiction for any kind 
of offense as to Reserve personnel, but not as to United States per- 
sonnel, nor as to National Guard personnel. In  tlie past, of course, 
they have been considered as civilians with reference to this particular 
offense. 

11 hen you tie article 2 ,  extending military jurisdiction, to  article 
3 (a), you really get an abortion, You find they can extend jurisdic- 
tion; call them back into the service; try them, and so forth; and it is 
a great departure from present law. 

Article 9 (c), page 10, line 22: The procedure is too cumbersome. 
This provision should be amended to allow an MP to deliver an order 
of the commanding officer whether the SIP be an officer or not. I n  
other words, you should not disturb present law. I think they are 
going out a little far. I t  is a question of enforcement mostly, and I 
am sure you will want to look up that one. 

Article 12, prohibiting confinement with cneniy prisoiiers, and arti- 
cle 13, prohibiting punishment before trid, arc niorc specific than, 
and constitute a great improvernelit over, present articlc of war 16, 
which is full of questions and ambiguities. Article of war 16 states 
aliens “not in same jail house or other form of segregation." 

Let me say that this is about the only respect in which this bill can 
be considered a t  all an improvement over the Elston bill. The Elston 
bill, to me, was a great advance in military law. 

I don’t see anything that can be tlonc to improvc it from the point 
of view of the Army or thc Nnvy arid to tlic prvscelit status. There 
are certain matters of opinion as to \vlic~tlicr you slioultl allow an 
appeal, for instance, to  a court on questions of I ~ L W  rind fact; but I 
don’t think the Membcrs of Congress gynern11~- uoiil(1 be in a mood 
today to even consider that. 

I mean, from the practical viewpoint, t h e  Elstoil bill docs tl great 
job. I think when thtby tricd to unitc thc  t1ir.t.c stlrviws, if they had 
tried to unite them all under the priiiciplw of tlie Elston bill, you 
would really have a great piccc of \\ark hc1rc. On the other hand, 
they haven’t done that, as wr will see 111 thcsc othtrs,  as to company 
punishment, and all. 

Where there is a choicti of giving broatl arid w a t e r  coiifinernriit for 
5 days, which has worked possibly in the  Ntivy, to on(’ not in tho 
Navy, like myself, it always scwns 111~~1 a form of cruc~l arid unusual 
punishment. Thrro shoultl be 
specified in thc hill, i f  you allow i t ,  that the hrad of tlie tlt~prirtnicwt in 
the Navy can havc that, hut not givc t h c b  hc.ad of (w’h t1op:irtrncnt t h r  
authority to put it into effect as to soltlirrs. 1 think tho tcs t  should 
be, if you have found in the  Army ulicrc tlir largcr Iium1)cr of tlraftcrs 
go during the war, that it has worked u ~ l l -  and 1 Iiave lirtirtl no (brit- 
icism that company puriishmrnt has not worked well in thr  Army--if 
i t  has worked well with the limited punishmcrit that there is now, why 
make it arbitrary within the discretion of t l ic tlcpartrncnt to add to 
that punishment? If anything, if you warit to unite thcrn, rmtrict i t  
in the Navy rathcr than extcncl the severity of the punishment or add 
to the severity of the punjshnicnt in thc Army. 

Thrrc may be reasons for having it. 
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I will have t o  skip over a lot of t h e w  points, but I am sure your 
staff c1.upc1.t~ lirrct will go fhrough thcm and you, yourself, may find 
time to (lo tliaL :11i(l check t h c m  as against thc bill. 

M r ,  Er,sms. ‘I’lioy nrc all includctl in the statement? 
l l r ,  IJ’111:1~1i1~17x. Yvs. 
Mr. 1 3 ~ 0 0 ~ s .  Tlic coinlnittce uill go over them carefully; you can 

hZr. L’HEVI~I;I x.  Tliank you, sir. 
Xcxt we havc article 14, page 12, line 20. 
Under article of war 7 4 ,  it is mandatory in time of peace fsr military 

authoritics to hand over to the civilian authorities a man who i s  charged 
by civiliaii authorities esccpt if tl-ic accused is being held by the Army 
for a military offmse. 

This article 14 in the bill makes i t  discretionary with the Secretary 
of the Departmcnt to issue regulations allowing him to be given up to 
riviliiLn authoritics or not, rcgardlrss of whethcr he is charged with a 
military offcnsc. The accused should be 
given up to tho civilian authorities. States will feel better about this, 
I undcrstand tlic Navy lias usrd tliat; and they haven’t abused it. 
It doesn’t nieun a lot of gmnhoim men, as I was, myself, stepping’ 
down from a chair in a university and winding up as a private, should 
be given :i responribility in a sliort time to decide whether to give him 
up to a Statc or not. Instead of 
being myself, it might be a blacksmith or someone wlio has been called 
in and become an officer, and might have that decision to make- 
whetlicr to give him up to tlie civilian authorities or not. 

I think tlic present system, as under the Elston bill, is preferable. 
Articlc 15,  page 13, line 9: That is your company punishmeat which 

I touclicd upon in part. 
Article 17 (b), page 16, line 20: Let us say you have two accused. 

One The Army 
tliinhs it is a good case; tlic Navy will say “No.” If you have a case 
wliera two arc being tried for conspiracy, for instance, and the Army 
says, “Xo,  it isn’t I L  good conviction”; and tlie Kavy says, “Yes”; the 
otlicr one who has bccn found guilty and his caw approved, will have 
to be set aside because you can’t commit conspiracy alone. 

You may h v c  all sorts of ambiguities and obscurities from that ;  
and I tliirik you should look a t  that closely. 

T will skip o v ~ r  a lot of these points. I woiild like to come to the 
substantive articles as to crimes, because I think those are very 
importtint ; and from the civilian lawyer’s viewpoint, I can discuss 
those with a little more authority than the military. 

Air. BROOKS. You mean the (Minitions of crime? 
I l r .  L’II~uitEux. Yes, sir. 
11r. BROOKS. Article ‘77; isn’t that the punitive article? 
l l r .  L’HErimrx. 011, yes, ttrticle 77 ,  page G5, line 1. 
First, it is just a question of phraseology: 
Any prsori  punish&lr under this code u ho corninits an offense punishable by 

That  is kind of begging the question. I think they meant, “any 

That  isn’t important. 
Article 88, page 69, line 21: Disrespect toward officials: 

depend 011 that. 

I 1)elicvc this is illogical. 

I might do it  ell and I might not. 

ill go up  ill thc Army; tlie other in the Navy. 

this code 

person subject to this code.” 
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The present law applies to edisted men alone. Under this provi- 
sion, only an officer may be punished for using contemptuous or  dis- 
respectful words against the President, Vice President, Congress, and 
so forth. It is all right by me, but why the distinction between officers 
and enlisted men. You probably will want to make i t  uniform as 
under the present bill. 

Article 91, subsection 2 ,  page 71, line 2: A warrant officer who 
willfully disobeys the lawful order of a noncommissioned officer-you 
will find that there. The whole thing treats of a disrespect toward a 
subordinate; and I am convinced that whoever drew up this bill did 
not belong to the Air Corps or drmy.  I am convinced of that, because 
he would have caught i t  right away. A warrant officer is superior 
to a noncom. 

If you have someone from the JAG office of the three services 
present, they will catch all these points. 

We come to drticle of war 118, page 80, line 8. The present article 
of war 98 deals with murder. The Manual for Court-Martial 1949, 
paragraph 179, gives a simple definition of murder which is substan- 
tially the same as the one used in the Manual for Courts-Martial 1928; 
and i t  is substantially the definition used throughout the various State 
courts and the Federal courts. 

Murder, with all its ramifications, has a definite meaning both 
under Federal law and under military law. While commending the 
draftsman of H. R. 2498 for an  attempt a t  simplification, we find 
here an instance of the grave danger of glibly modifying the old com- 
mon-law definitions to dispense with procedural difficulties. I 
don’t think they reached the result that they sought to achieve here. 

Under this provision, a killing in the perpetration of simple arson, 
housebreaking, would not be murder. That  has been, I am sure 
through mistake, left out. 

This provision also removes the common law “year-and-a-day rule,” 
which even the States have not set the pattern for. Very few States 
have tried to .tamper with that. It is quite a question of proof as to 
whether the man died of that offense after a year and a day. 

Article 119, page 80, line 23: Manslaughter. Voluntary man- 
slaughter is usually defined as the intentional, unlawful killing of a 
human being without malice aforethought. T h s  article does away 
with voluntary manslaughter by defining manslaughter too narrowly 
as follows: 

Any person subject t o  this code who, without design to  effect death, kills a 

The result is obviously not intentional, because the article goes on 

(1) In  the heat of sudden passion. 

Even if that still included voluntary manslaughter, because “heat 
of sudden passion” is not limited to the case u hen it is based upon 
“adequate provocation,’’ it is still lacking in precision. This provision 
is lacking in essential respects and should be redrafted with a view 
to defining voluntary manslaughter also. 

You will find that voluntary manslaughter doesn’t come under 
that. We all know what that is: A man walks in, finds his wife 
in the arms of another man. Both Federal law and the common law 

That  is page 71. 

human being- 

to say: 



traditionallyv makes that voluntary manslaughtcr. This case hasn’t 
been talien care of in this article. 

Three offenses, larceny, 
embezzlement, and obtaining goods or money under false pretenses 
are now to be termed larceny. However, essential element in all 
three crimes, the intent to deprive the owner permnnentIy of his 
property, has been omitted. That  article should, by ail means, be 
redrafted. I t  could, conceivably, be held that a man who bor- 
rowed another man’s shirt. and intended to return it,  and he can 
prove it, \vould be proved guilty of larceny. It isn’t quite specific 
enough. 

Article 122, page 82, line 3 :  It is an unprecedented extension of 
robbery to make fear of injury to property, particularly the property 
of a relative, an element of robbery. That  is further than the great 
majority of States u-ou!d even think of changing their law, that you 
nould hold it to be robbery if she says, ‘[Unless you come across with 
your property, I am going to take care of the property of a relative 
of yours.” I t  is impossible to say 
what sort of property is contemplated. This article is phrased too 
loosely. 

That  takes in 
property. IVhat kind of property? It could conceivably take in 
hotfoot, lighting fire, providing there I\ ould he a scorching of the 
shoe. I am sure that the draftsmen of 
this legislation didn’t intend that :  but it should be phrased less loosely. 

Article 140, page 93, line 9 :  Delegation by the President. The 
President may delegate all his autlioritj-, such as approval of death 
sentences, disniissal of officers xvithout a trial-just any power. He 
may deleyate i t  to anyone he chooses; and the latter may redelegate, 
perhaps all the way clown to the appointing authority. This goes 
far beyontl the First K a r  P o ~ e r s  Act. 

Secretary Forrestal’s coniniittee cited Public Law 759, Eightieth 
Congress, as R precedent. That  was not a fair statement. Public 
Law 759,  Eightieth Congress, second session, section 10 (c), June 24, 
1948. Title I of that law, which deals ui th  the organization for 
setting up the draft. contains a similar “delegation clause” but that 
claiise is not in title 11, which amended the Articles of War. 

That  is an entirely different thing, allowing the President to 
redeltgate his authority in selection of personnel of drafts, an entirely 
differcnt thing from giving him that delegation to redelegate the 
power of approving the death sentence probably all the way down 
to the convening authority. There is no limit as to where i t  stops; 
it is a dangerous thing. 

Article 121, page 81, line 16: Larceny. 

That  has never bern the law. 

Article 126 (b), page 53,  line 25:  Simple arson. 

I t  could come under arson. 

Do I have more time? 
Air. SMART. The Congressman is here. 
Mr.  L’HEUREUX. I will leave this with you. As you know, I am 

with the Senate Banking and Currency Committee. If I c m  be of 
any help to the committee and staff, in explaining these things, I 
will be glad to do it, because I have a very keen interest in thc Inilitary. 
I have lived as a GI,  as I told you, a combat man; I have lived as an 
officer; I know thcir problems; and I want to do all I can, while 
upholding the military discipline. 
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hlr. BROOKS. Mr. L’Heureux, the committ,ee is glad to have this 
information and your ideas; and I suggest, if you will, to keep in 
touch with Mr. Smart. We will read your statement very carefully. 

Mr. L’HEUREUX. Yes, sir. 
hlr .  BROOKS. Perhaps later on we will ask Mr. Smart to contact 

you about some of the ideas you have here. 
Mr. L’HEUREUX. I thank you very much for your courtesy, all of 

you. I would appreciate it if you would let my whole statement 
and summary of i t  go into the record; also a short statement put  in 
the Congressional Record touching on a few of these points bv 
someone former1 in the JAG. 

Mr. BROOKS. 5, o objection, so ordered. 
(The statements referred to are as follows:) 

TESTIMONY O F  ROBERT D. L’HEUREUX BEFORE A SUBCOMMITTEE O F  TIIF ,  . 4 R M E D  
SERVICES COhlMITTEE O F  THE HOUSE O F  REPRESENTATIVES O F  THE UNITED 
STATES 

Armies are established primarily to wage and win wars. S o n e  of us would 
want  to interfere in the  slightest degree with the discipline required hy our armed 
services to  attain t h a t  objective. However, armies are  composed of human 
beings made to the image of God, not of mere niachiries, and the cnforccnicnt 
of discipline cannot be had at  the  price of a sacrifice of justice. 

If your code of military justice is unjust,, you will not have discipline, you 
will invite bitter resentment with which eqprit de corps is impossit)lc, yo11 will 
incite characters who would never have become crirninals in civilian life to  ht,coine 
felons in the service. 

I have read with interest the  press release dated February 7 ,  1949, froni the 
National Military Establishment, Office of Secretary of Defense. That  press 
release states in part: 

“Secretary Forrcstal asked t h e  committee, appointed last August * * * to 
prepare a code, uniform in substance arid in ititerprctatiorl arid applicatiorr, that  
would protect the rights of those subject to it arid increase public cot~fidet~ce in 
military justice without impairing perfr,rtnaiice of rnilitary fiinctioiis.” 

However, 11.  R. 2498 
falls far short of those objectives. Consider that  this  bill deprives eiilisted inen 
of the  Army, for instance, of several iniportarit rights which they have enjoyc:d 
traditionally or which have been grarited to t hcrn by  thc: last Cotiqross, witliollt 
any  proof tha t  the enjoyment of those rights 1kZVC heen (k~trirricntal to  discipline. 

Realize t h a t  this hill r e a c h e  decply into thc. civilian ranks to est,cnd thc coiirt- 
martial powers of the armed serviccs to civilians cven i n  peacetime such as Iled 
Cross workers, U S 0  hostesses, arid cven civilian guards at t,hc l’entagon, when 
the civilian courts are open daily for t)usiiiess, 

Then ponder over the other drastic cliaiigci tliat are iricliitlod in “slec~pers” in 
the bill, and you will noritler whethtsr a real attcvrirjt was rnade to atlhcrt: to the 
annorinced objectives or whether this is a disguised, cittier de l ihra te  or iln- 
conscious thirst for additional, arbitrary, military power run riot. I sliall proceed 
with an analysis of the hili. 

That ,  all of us wish to avoid. 

The  announced objectives could not lit. improved i i p o r i .  

H. R. 2498, EI(;IITY-€IRST COX(:RI~;SS 

Article 1 (11) (p. 3, line 233 [read defiriitioii]: See ar t ic les 22 (b) (1). 20, line 7) 
arid 26 (d) (2) (p.  23, lirie 151 for application of this dcfiiiition. 

I n  an  at tempt  to  combine in one dcfinition the sitiiat,ioris of an  acciiwr or 
a prosecutor taking par t  in convening thi: court or acting as a mriiil)cr of tho 
court martial, the  draftsrneri of 11. It. 2498 have omitted tlic comnitincling officer 
who orders the suhordinate to  prefer charges. 

Under present law, by the hlaiiual for Courts Martial, srrch cornrnaridirig 
officer is an  acciiwr and  cannot appoint a court martial or sit as a iric~rr1t)er of 
the court. 

Under article 1 (11) of 11. It .  2498, such cornrnandirig officer coulcl do either. 
Under Articles of War 8, 9, 10, lie coiildn’t appoint a court martial. 
Under Articles of War 4, he coultlri’t sit, as a rncintwr of tlic coiirt. 
T h e  reason for this prohihitiori is ohviolis. Thc ono convcniriK arid appoititing 

the  court or a member of the  court should be utibiasc:d and if the coirirnariding 
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officer crders the  siibordinat,e to prefer charges, he has formed more or less views 
upon the  guilt or innocence of the  accused. 

Anything tha t  is 
apt to detract from the  acciised getting a fair, impartial trial is to h e  carefrilly 
avoided. ’There is no rvitlciice tha t  present procrdiire is detrimental to Army 
e flic i c 11 cy. 

V. g.  article 2 (3) (p. 4, 
linc: 20) ‘~ l i c~s r rvc  pcrwnncl who arc voluntarily oii inactive dirty training aii- 
t hor izcv l  by rvrit tcri. orcltxrs”: Thc. draftsirien of tliis provision uiidniibted:y con- 
tcmplatcrl somr particiilar type  of drily srich as “week-end flights.” However, 
t h e  provision is so loosely drawn, that i t  corild include a situation where drill or 
othrr diitics are providrd for b y  ivritten orders (especially since retirement credit 
and pay may he involvcd) 

11s drawn, it coi i ld coiicciv:i\)ly incliide Reserve personnel voluntarily on in- 
activr d i r ty  mcc~tiriq once a month for a lecture, etc. and srich personnel “talking 
hack” t n  s o n i ( ~ i i i ~ ~  his siip?rior, 

I can’t I)clic~vr the draftsinrn of this legislation inttiidcd to prodlice this result. 
’I’tic’ 1)iI l  s h n i i l d  IN, amtiid(d to  rmbracr c l rwly  orily those situations which were 

mpaiit i o  \ w  r o v t w d  hy i hi. pro-,.ision. If tlic provision was pnrposely drawn in 
a loose form. t h i s  mcni l i r rs  of 1 his sril)romniittee ~ho i i ld  ponder dccply before 
rc,coiiIiiiciidiiia cxiiactiiirrit of siicli a sw1rI)iiig provision. 

Arti tr l~ 2 (6) (1). 5 ,  line 3 ) ,  “llctirrd pcrsoiiiicl of a Itcservc coniponcnt who are 
rrcciving hosi)ital twiicfiis froin ail amit.ti forcc”: If tha t  pro\ 
applv t o  r)ii(’ ~ v l i ( i  is nctiinlly i n  thr  hospital for trcatmcnt. that  
l lo\vc~vvr,  i f  i t  appliw to niit-pnticiits jtliow \vho jiist come into the 1iosl)ital for 
a trcninirrit arid i I i ( ~ i i  I ravr )  t l i ~  provision i. q r i i t c x  clrastic. Siich a person could 
110 coiiri-triarti;~lctl for siniply “talking back’’ to a nicdicnl oficrr .  

I tvor i l (1  -i iggwi i hat tlir rvnrds  .‘rrccivitig hospital hnc f i t s  froin an armed 
forrr.,” ~ I I  t , : i K c l  T,. l i i i r  3 1111 strirk(,ri f roin t l i o  t i i l l  aiid t h e  n-ords ‘%osl)italizc:tl by 
: t t ~  : t t ~ i n c ~ d  frirrc’” l i ( s  ; i i l i s t i t i i t c ~ l  i i i  I i c ~ i i  thcrc~jf. 

‘ 1 ‘ 1 ) ~  words “ho-.pitaI Iwtiofit  <” arc too broad and indisfiiiite. The word “hos- 
I ) i t : t l i z c d ”  Iias R d r f i i i i t c ,  iii(,atiiiiK, 

,1r1iclv 2 ( 8 )  (1) .  5, l i i i ( ’  91, “I’~~r ,mii i ! (~l  of t l i r  ( ’( iast aiid Geodetic Srirvcy. Prlh- 
l i c  Iloalih Srrvicr. aiitl oilicr orqaiiiznti~iis i v l i r i i  scrviiig with t l ic .  armed forces 
of t t i l .  I ; i i i t ( ~ l  S t n t w ” :  l7iitIcr p rcwnt  law. pcr~i) i i i i r I  of the (:codtitic Siirvey 
ivhr9ii wrv i i ig  with the A r m y  coiric riridrr military law under 33 United Slates 
t’ndr x55. 

T l i c  I’ii1)lic I T ( ~ n l t h  Srrvicc coincp uiidcr military law undcr. 42 United States 
(‘O[lP 2 0 .  

Ihitli coni(’ ririder mil i tary law i n  time of war only under present law. 
7’111~ t ) i l l  roiitiiirie* with the n o r d s  “and othrr organizations, when serving with 

the nr i i i (4  forcw of t h ~  I’riitrd Statcls.” 
17iid(tr Iliis provisioii of ? I .  I t .  2498, the  Red (‘ross in time of peace or ivar, the 

1,’SO I i o s i i w w s  i i i  tiriic of peace. cveii the I h y  Scoiits of Amrricn when serving 
with ilic arnier! forces. sny for disaster relirf n.ithin t h e  continental United States, 
( 3 ~ ~ 1 1  piards  i n  the Priitagon corild be made subject to court martial. 

Tlir tlraftors of this I ) i l l  rnay contend tha t  iiridcr the riile of interpretation 
callrd cjiisrlrni griicris, the provision applies only t o  other orqanizations similar 
t o  tlic G t w i r t i c  Srirvey and l’iil>lic Health Service, but such important things 
shoiiltl not ti(, left to the  clastic anti often cphcnieral riile of ejrisdem grneris. 
T h r  riilc is of rrircertain application and has often been ignored by t h c  courts. 

Article 2 (12) (p.  5 .  l i l i r  22) [read the provisioii]: This provision bearsupon suh- 
ject matter partly provided for in 34 United States 1201, but i t  is applicable in 
time of peace as well as war. 

31 t- ,  8. 1201 providw.  i i i  part ,  that  person-: i i i  leased bases riridcr the Secretary 
nf t h c x  Y a v y  i i i  time of war or military enicrgciicy are subject to military jurisdic- 
tion fo r  offviiws except tliosc purely military or naval. That  is Pimply declaratory 
o f  i l i < >  Iaxv of war, a part of lorig-c~~tal~lisht~d international law. 

I r i  contrast t < J  tha t .  ariiclv 2 (12) has no limitation whatever and would make 
i i f t t  ivv5 or visitor.; subjcct t o  inilitary laiv. That could possibly create serious 
iiitrriiatiorial romplictttions. I am sure that l h r  f u l l  exercise of this authority 
\ v o u l d  violatc a largr iiiiinlirr of or all csistiiiy esecutive agreements in connec- 
t ioii with 1i.ascd b a s w .  Thai is contrary t o  international law, 1,ocal civilian 
courts are .s~ippo~etl  t o  fiinction when peace is restored. 

.$rticlc 3 (a) (1 ) .  6,  line 5 )  [read provision]: When yoti bear i i i  mind how military 
j r i r i sd ic t io i i  has t)ecn extended under article 2 and now you add this continuing 

l‘his change from present proccdrirc shoiild not he made. 

Articltl 2 reaclit~s dcrp inio the civilian popillatinn. 
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jurisdiction Gver such personnel and offenses, you have a constant threat  of 
military discipline hanging over Reserve personnel. 

You’ll want to  think this one over seriously, gentlemen, before you recom- 
mend its enactment. You will want to limit it narrowly to  prevent only obvious 
miscarriages of justice. 

Continuing jurisdiction after separation has been extended, in the past, only 
under A. W. 94 pertaining to  frauds against the Government to protect Govern- 
ment  property. 

Article 3 (a) in this bill continues jurisdiction for any  kind of offense as to  
Reserve personnel, bu t  not as to  a United States personnel, nor to National 
Guard personnel. In 
the past, Reserve personnel of the Army were regarded as civilians only subject 
to  military law when on active duty.  

When you tie in article 2 (extending military jurisdiction) to article 3 (a), 
you really get an “abortion.” 

Great constitutional doubt exists as to t,hese provisions, because of the fifth 
amendment to  the Constitution of the United States which provide’s: 

“No person shall be held to  answer for a capital, or otherwise iiifanious crime, 
unless on a presentment or indictment of a grand jury, except iii cases arising in 
the land or naval forces;” 

If a fellow commits an  offense in the  service and is discharged sut)sequcntlv 
from the service, does the case arise when the offense is committed or when the 
prosecution is instituted? H e  is no longer in the service. Undoubtedly the 
framers of the Constitution knew the difference between a case and a ‘cause’’ 
(which expression they didn’t use), 

Article 9 (c) (p. 10, line 22) [read provision]: The procedure is too cumbersome. 
This provision should he amended to allow an 111’ to deliver an  order of the 
commanding officer whether the 1 I P  be ail officer or not. 

That  is allowed now under paragraph 20 of Manual for Courts Nartial. 
(The drafters of 9 (c) apparently did not  consider the fact that  a dishonorably 

discharged paroled prisoner or trustee is a civiliaii and ail officer nould havc to 
deliver the order.) 

Article 12 (prohibiting confinement, with enemy prisoners) and article 13 
(prohibiting punishment before trial) arc more specific thaii aiid constitute a 
great improvement over present A .  W. 16 which is full of questions and  am-  
biguities. V. g. A.  W. 16 states aliens “riot in same jail house or other form of 
segregation.’] How about alien in the service? Must he be separate? This 
article removes most ambiguities in A. W. 16. 

Article 14 (p. 12,. line 20) [read full article]: Under A. W. 74 i t  is mandatory in 
time of peace for military authorities to  hand over to  the civilian authorities a man 
who is charged by civilian authorities except if the accused is being held by the 
Army for a military offense. 

This article 14 in the bill makes i t  discretionary with the Secretary of the De- 
partment t o  issue regulations allowing him to  be given lip to  civilian authorities 
or not, regardless of whether he is charged with a military offense. 

Illogical. Should be given up  to  civilian authorities. States will feel bitter 
about this. It may have worked well under the Navy, but why leave i t  to  military 
discretion? 

Article 15 (p. 13, line 9). (See article 20, infra.) Refer to  subject matter of 
provision. 

Under the present A. W. 104, the commanding officer may impose against 
enlisted men (including noncoms) of his command miiior punishment such as 
withholding of privilege for 1 week, restriction to  certain specific limits for 1 week. 
The punishment may not include confinement. 

Below grade of noncom (private arid private first class), extra fatigue or hard 
labor without corifinernent for 1 week aild that is all. 

If they (the accused) consider themselves innocent, they have the right t o  
demand trial by court martial in lieu of company punishment, arid &hey cannot 
be punished. 

With respect to officers: An officer exercising general court-martial jurisdiction, 
may in connection with reprimands, etc. impose one-half of 1 month’s pay for 3 
months in time of peace and war up  to but  not, including a brigadier general. 

-4rticle 15 of this bill includes all that  A.  W. 104 does, except that  the accuscd 
has no right to  demand a court martial, unless the Sccretary of a Ihpartmeii t  
allows it by regulation. 

This will not make Reserve personnel any too happy. 

I n  addition to  that ,  they include as possible punishment- 
1. reduction t o  next inferior grade, or 
2. confinement for 7 days, or 
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3. confinement on bread and  water or diminished rations for 5 days, or 
4. forfeiture of one-half month’s pay 
5. withholding of privileges for 2 weeks, or 
6. restriction to  specified limits for 2 weeks, etc. 

That  is a thirst for arbitrary power run riot. Oh, I know tha t  the Navy has had 
something like this for years and years (it may work in the Navy with voluntarily 
enlisted personnel-tradition, etc.) but let us not forget t ha t  our wars are fought 
and won with draftees in our age. They 
are civilians a t  heart. They’ll resent arbitrary power in the company commander. 
What disciplinary power the company commander has now is already a cause for 
complaints, but. the accused can demand a court martial. 

You can’t do that to your boys in the service. If you do, you’ll never feel righr 
in your hearts about, it. 

I have never heard of evil effects upon discipline flowing from the present system 
in the Army. Why give a mere man such arbitrary power? 

Article 15 (c) (p. 15, line 4):  Compare this with article 17 (summary courts 
which give any accused except one who has been “permitted” to  refuse company 
punishment the right t o  demand trial by a general or special court martial). 

Article 17 (b) (p. 16, line 20) [read provision]. 
Let us say you have two accused (one Army and one Navy man) being tried 

together for an  offense. The Army man’s case will go up  through channels in t,he 
Army and let us say, the Armv says it’s a good conviction. 

The other’s case goes up through Navy channels, which has slightly different 
precedents and traditions, and the Xavy says the case is no good. 

That will not make for much logic. 
Let us say tha t  the two are being tried for R conspiracy and both are found 

guilty. The ease goes up to  the .4rmy for departmental review, and i t  is upheld. 
The other goes through Navy channels and is “bnsted.” The Army man’s case 
will have to he “busted” too, because he can’t, commit, conspiracy alone. 

You’ll have all kinds of inconFistencirs and absurdities. 
The appellate review should he lodged in  the service which tried the ease. 
Article 18 (p. 17, line 5 )  [read p. 17, line 101: “General courts martial, 

etc. * * *” 
Present A. W. 12 stops with “military tribunal” (on line 12). Art. 18 adds 

the words: “and may adjudge any punishment permitted by the  law of war.” 
What is the law of war? Difficult to say. You have to  he an expert on inter- 

national law. V. g. dropping prisoners out of planes as punishment in recrimina- 
tion? 

Article 20 (p.’18, line 5 ) ,  jurisdiction of suminary courts martial: May adjudge 
only two-thirds of 1 month’s pay, while company punishment can consist of 
one-half month’s pay. 

Those two provisions must have been written by two different persons at 
two different times. 

Still, enlist,ed men (including noncoms) may demand a special court martial 
(and may be given special or general court martial whichever appropriate), 

Why the distinction with article 15? 
N. B. Under present Army procedure the two higher grades of noncoms only 

have the absolute right, t o  demand a special court martial instead of a summary. 
Other noncoms may request. Those below grade of noncom must take it. 

Article 22 (b) (p. 20, line 7) ,  article 23 (p. 20, line l l ) ,  and article 24 (p. 20, 
line 2) : Same objection as to accuser, and so forth referred to at the beginning of 
my testimony on article 1 (11). 

Article 25 (c) (p. 22, line 14) [read A. W. 41: The language is different. P. 23, 
lines 1 and 2 unless “on account of physical conditions or military exigencies.’’ 

Too broad. 
The appointing authority may deprive the accnsed of his right by  saying tha t  

ph sical conditions or military exigencies prevent t ha t  being done. 50 reason for that .  Enlisted men should be more plentiful and less indispensa- 
ble than  officers. 

Tradition has less meaning for them. 

The law should be left as it is in the Army at present; enlisted men must be used 
even at the front. 

Present law provides tha t  enlisted men from the same company or comparable 

This bill provides tha t  ship’s crew may be a unit, v. g., a battleship (1,500 men 
The convening authority may say no one in the crew can serve on t h e  

unit (squadron or battery) cannot sit on the court martial. 

unit). 
court martial and therefore no enlisted men may be members. 
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Either give t,he enlisted men the privile e of having fellow enlisted men as they 
do presently, or refuse it as in the past. Aon’t hem and haw. Leave the law as 
it is presently. KO evidence of abuse. Good record. 

Article 26 (b) (p. 24, line 8) [read provision]: I lost  doubts upon t.he law arise 
during the closed session and the law officer is not given the opportunity t,o confer 
with the court during that time, under this provision. 

All he can do after the findings is to  put, t,lieir findings i n  proper form. 
V. g,,  the  law officer rules upon the sufficiency of thc evidence. One member 

objects (he was probably a blacksmith in civilian life and he doesn’t understand 
the  ruling). 

Under present practice in the Army, t,he court is closed and a frill discussion is 
had. The law member explains his point fully arid often tjhc court agrees with 
his ruling and the trial proceeds. Rut now. under this provision, after the  ob- 
ection is made, the court is closed and the law member has t,o absent himself. 4- he whole court must debate and decide the point without the benefit of having 

the  point of law fullv explained to  them, 
There is absoluteli nothing to  gain by disqualifying t,he law officer from bcing 

a member of the court. 
One of the reasons that. might have induced the framers of H. R. 2498 to  include 

this provision may have been the analogy to  civilian courts wherc the judge docs 
not sit in on jury deliberations. However, under the civilian-court system, the 
judge has the power to  set aside the verdict of guilty if it is contrary to the weight 
of the evidence, and this is not a power which the law member possesses. 

Furthermore the analogy fails. because the members of the court, martial are  
judge and jury. 

Article 28 (p. 25. line 22): Appoiiitnieiit of reporters and interpreters: This con- 
stitutes an impractical chaiige from the present rules which provide t h a t  the 
president of the court may appoint reporters and intcrpretrrs. 

Supposing the court martial convenes in 11ississippi and t,he convcriing authority 
is a t  Atlanta, Ga. If the  power t o  appoint, intrrpretvrs is lodged only in the  
convening authority, those in charge of the court martial have to  confer with the 
convening authority and get an inter1)rrtt.r o r  rel)ortcr aj)poiiited. i f  ail iritzrpreter 
is suddenly needed or a rrporter beconic’\ i l l  and has t o  t)e rc~l)laced. 

That  should be left to  the man in the local situatioii as utidcr prescnt rules. 
(In practice,, the TJA (now called trial counsel) goes out and gc ts  t .hem.) 

Article 29 (a) (p. 26, line 8) [read provision]: That  has iiever twen i i i  the s ta tute  
before. What happens if he is absent? 

In  past, provided a quorum was preseiit, thc trial could procccd. Now this 
provision will make for more jurisdictioiial arguiiients. 

Presumably, the framers did not mean to make absence of a member a juri#- 
dictional defect, but that should be made clear i n  the bill. 

Article 31 (p. 27, line 20): Does uot cover the cab<: uf a p r s o i i  arrcsted by 
civilian police here or in a foreign lalid arid adrriiriistcretl t r u t h  scruni ,  or beaten, 
tortuied, etc. The evidenct. could not be iiscd under p rcmi t  rulw in the Army, 
but it could under this provision. 

If you want to make that  change, you should think about it seriously. V. g. 
Tortures in Marseille. 

Article 31 (d) (p. 28, line 16): “in violation of this article” pertains only to  
persons ,subject to this code. 

“Cnlawful inducement” wouldn’t include act? done by State  authorities or 
foreign police. 

Present Articles of War 24 forbids use of any statetnchrits obtained by coercion 
even by civilian police. 

Article 37 (p. 32, line 12): That  article is similar to Articles of War 88 with one 
change, on page 32, line 16 “or counsel thrreof”. LVhat i f  the coiirisel has been 
negligent, or guilty of misconduct? This quest ion should bc aripwered. 

Compare this article with article 98 on page 73, line 8. 
Doetj i t  cover gross negligence and  other forms of misconduct? That  should 

be seriously considered. 
Article 98 (p. 73, line 8): This article is so broad that  i t  is meaningless. “Any 

person”-“unnecessary dclay” iiitentionally fails to enforce or comply with any 
provision of this codc. 

A comparison of article 37 with article 98 makes it, obvious that  these two 
articles were written on different days by different people. 

Article 39 (p. 34, line l o ) ,  Sessions: That  is a corollary of article 36 (law officer 
of a general court  m.artial). 

The law officer is not t.he judge as in a civilian coiirt,. 

I’ve had that cupc~riciici~ before. 
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After’the dama e is done, the court calls in the law officerto put their findin@ 
in proper form. Rote that the law officer couldn’t touch up the substance and if 
the case is already “screwed up”-it is just too bad. 

V. g. Suppose the court finds a lesser included offense which isn’t included in 
the greater offense as a matter of law. V. g. He is charged with burglary and 
the court firids him guilty of disorderly conduct which is not a necessarily included 
offense, but which the court thought it was. If the finding is substantially illegal, 
the law officer cannot help the court out. 

Article 41 (b) (p. 35, line 10) [Read provision]: The present Articles of War 18 
provides that each side is entitled to one peremptory challenge. 

On line 10, “the accuded”. Is “accused” ueed 
collectively in a joint trial? 

Under present law, only one peremptory challenge is permissible for all the  
accused together. 

This provision states “the accused”. I t  should state “each accused” if t ha t  
is what the draftsmen meant. That  would be just’, although a change from present 
procedure. 

If the draftsmen meant to leave the law as it is a t  present, they should have left 
the present language alone. 

Each accused should have a peremptory challenge because he has disadvan- 
tages enough in being tried by a joint trial. 

Article 43 (p. 35, line 21), statute of limitations: There are two pages of statute 
of limitations, but no statute of limitations in the bill. 

.4. W.  39: The stopping point is the arraignment. Everybody knows there is 
an arraignment and especially the accused does. 

In article 43 of this bill, the stopping point is the filing of sworn charges with an 
officer excrcising summary court-martial jurisdiction. 

That is an open invitation to fraud. The sworn charges can be back-dated to  
one’s heart’s content and nobody would be the wiser for it.  

Or, assuming integrity, let us say one commits a minor offense. The charges 
are sent to an officer exercising summary Court-martial jurisdiction. This officer 
leaves the charges in his drawer. The accused is not in confinement. The officer 
keeps the charges in his desk 10 years. Then he pulls out the charges and prose- 
cutes. 

r\’oTE.-The statute stops running when it is filed with an officer exercising sum- 
mary court-martial jurisdiction. 

This officer doesn’t have to do anything about it.  He doesn’t have to  tell the 
accused. 

Why they go on talking for two pages about the statute of limitations after they 
do away with, I don’t know. 

(You could say that the stopping point is service of charges on the accused. 
That wouldn’t be so bad, but under this provision he may nevzr know he is subject 
t o  being prosecuted.) 

If the accused is under arrest and in confinement, the charges have to  be proces- 
sed in 8 days, but when he is not under arrest or in confinement, the statute of 
limitat,ioris even for general court martial is cut off with the filing of the charges 
(which the accused may never know about).  

See article 30 (b) (p. 27, line 15) : Perhaps the officer exercising summary juris- 
diction can be punished if he delayed unduly, but that  doesn’t help the accused. 
The officer may have thought it wasn’t &’ good case and mother  officer comes 10 
years later and prosecutes. 

Article 30 also provides that  “accused shall be informed of the charge against 
him as soon as practicable, but it doesn’t provide that ,  if he isn’t, the statute of 
limitations will run. That is the least’ that  this bill should provide in this respect, 

Article 44 (p. 37, line 21), former jeopardy: “Former jeopardy” is a slight 
misnomer because it deals, as the present law does, with former trial. 

Wade v.  Hunter (72 Fed. Supp. 755 and 169 F. 2d 973) (reversing the distrfct 
court)) .  That case is being litigated presently in the Supreme Court. 

Congress should make it somewhat similar t o  the Federal rules. I t  should pro- 
vide tha t  any proceeding in which evidence is taken after arraignment but inter- 
rupted prior to findings shall constitute a former trial, if it is int,errupted for any  
reas‘w exes-nt for “imprrious nccessitv” (that has been interpreted by the courts). 

In Sanford v. Hobbins (115 F. 2d 435, certiorari denied, 312 U. S. 6g7), it was 
held tha t  a former trial means a first complete trial and not a justly or unavoidably 
“interrupted one.” That  language could be written into the statute, if the sub- 
committee desires, in order t o  remove all doubts in the matter. 

They are through. 

Is that  singular or plural? 

That is perfectly within the terms of the statute.  

He can salt them away for a later date. 

890886 + 5 0 - 1 9  



Article 45 (b) (p. 38, line 13): “A plea of guiltx by the accused shall not be 
received in a capital case.” 

If they dealt with the offense rather than the case tha t  would make more 
sense. 

The case is capital if i t  is punishable by death. 
If offense were substituted for case that  would mean the accused could plead 

guilty t o  committing a noncapital offense with which he is charged, or to  a non- 
capital offense which. would be necessarily included in the capital offense for 
which he is charged. 

V. g., wartime desertion is a capital offense. The accused should be able to  
plead guilty to  absence without leave, while denying he meant t o  leave the 
service. 

Under present law, there is no restriction against his pleading guilty to  a capital 
offense. An accused may not want the evidence before the court and on record; 
he may prefer to plead guilty. 

It is 
involved and ambiguous. I find i t  impossible of interpretation. I t  is a new 

Article 57 (a) (p. 47, line 7): Thiq article demands much el~~cidat ion.  

portion and new i n  the law. The armed services should bc questioned upon 
whether they can interpret this section reasonably. 

Article 57 (b) (p. 47, line 14) [read provision]: If the sentence is suspended, i t  
does not begin to  run from the date  the sentence is adjudged by the court marital 
and  the accused does not get credit for the time he serves while i t  is being reviewed. 
T h a t  may consume months. If the  accused “cuts up,” say, 6 months later, he 
goes back and serves the full time from the beginning, getting no credit for the 
months he spent in confinement. 

I know of no precedent which now imposes liability to  greater punishment for 
accepting the benefits of the largesse of t,he Executive or higher authority. 

Article 58 (p. 47, line 19) : Under A. W. 42, a convict may be sent t o  a peniten- 
tiary for only serious offenses for which confinement in excess of 1 year is author- 
ized by title 18 of the United St,ates Code or the law of the District of Columbia. 
For other offenses, accused goes to  a disciplinary barracks. 

Under the present bill (art. 58) this matter is left t o  administrative discretion. 
You can send a man to  the penitentiary, with all the opprobrium and lasting 
effects upon his reputation that  penitentiary confinement incur, for a n y  offense, 
no matter now minor. 

Under the present construction by the Army of pertinent statut,ory law, accused 
may be sent to  a Federal penitentiary or Federal reformatory (v. g., Chillicothe, 
Ohio) or correctional institution (v. g., Alderson, W. Va.) if the offense is punishable 
and punished by over 1 year. 

Under this bill, the  accused may be sent to any penal or correctional institution 
under the control of the Unit,ed 7tates or which the United States may be allowed 
to  use. 

The accused may be subject, t,o the  same discipline and treatment as a person 
confined or committed by the courts of the United States or State, Territory, 
District, or place in which the institution is situated. (Relate here the horrors 
of Marseille jail, for instapqe.) 

The objections might bo made that  the accused cannot be confined with foreign 
nationals, under article 2. However, if he is not under custody of the armed forces 
in a foreign jail, he is nc2 subject to  this code. 

Authorities in the armed services would undoubtedly like to  get, out of the 
business of running jails, disciplinary barracks. I can apprecirtte t h a t  desire. 
However, they are dealing with human beings, people thcy should at.tempt t o  
rehabilitate. (Give examples of rehabilitation,) 

Young men expcmed to  the abnormal conditions in foreign lands often commit 
crimes they woula never have cornniitted a t  home. These men should not be 
sentenced t o  a penitentiary or foreign jail and given often a one-way ticket t o  
becoming a hardsned criminal. 

Article 66 (e) (p. 53, line 24) [read thc provision]: I shall not discuss the vrrrioiis 
steps tha t  are taken before sentence is finally approved, as those are known to  the 
members of this wbcommittee and  the steps may be discussed with legally trained 
representatives of the armed services who work daily undcr the established pro- 
cedure. However, I do wish to  point out t h a t  it is highly irregular t o  allow the 
Judge Advocatr General t o  send a case to one board of review after another, if he 
is dissatisfied with a board’s findings. The provision states “to the same or another 
board of reviev” (p. 54, lines 2 and 3).  

Article 67 LD. 54, line 17): I will not. take up the time of the subcommittee t,o 
discuss in dcte.i ,the differences between this article 67 and the present law (.4. W. 

What does that  mean? A State penitentiary, a foreign jail? 

(See a r t .  2 (7) . )  
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48 and 50). I presume that this will be explained by men skilled in t h e  daily 
administration of justice in each of the armed services. 

Under article 67, there is automatic appeal t o  the judicial council in all cases 
involving a sentence to death and general officers. 

However, there is no automatic appeal in cases involving sentence t o  life im- 
prisonment, dismissal of an officer below the grade of general, and  suspension of a 
cadet, such as is provided in A. W. 48. I believe the subcommittee should 
recommend retaining automatic appeal in these cases, also. 

Another difficulty with this, is t ha t  when the appeal is not automatic, t he  
accused will often learn too late, if at all, of his right t o  appeal. He is not in a 
position to  take the initiative. His defense counsel may have been transferred t o  
another command, and the accused loses out in the shuffle. 

Article 77 (p.  65, line l ) ,  Principals: “Anypersoi,punishable under this code 
who ( 1 )  commits an offense punishable by this code. 

That  is kind of begging the question. What is meant is undoubtedly “any 
person subject t o  this code.” 

Article 88 (p.  69, line 21), Disrespect toward officials [read provision]: The 
present law applies t o  enlisted men also. Under this provision, only a n  officer may 
be punished for using contemptuous or disrespectful words against the President, 
Vice President, Congress, etc. It’s all right by me but why the distinction between 
officers and enlisted men? 

Article 91 (2) (p. 71, line 2) : A warrant officer who willfully disobeys the lawful 
order of a noncommissioned officer. Tha t  would be the lawful order of a sub- 
ordinate. 

Article 91 (3) treats with contempt or is disrespectful toward a noncommis- 
sioned officer. 

That  is all right with me, too, bu t  under present law the offense is committed 
only with respect to superiors noncommissioned or warrant officers (A. W. 65). 

That  provision had better be explained and understood before enactment. 
A. W. 118 (p. 80, line 8):  Present A. W. 98 deals with murder. The  Manual 

for Courts Martial 1949, par. 179, gives a simple definition of murder which is 
substantially the same as the  one used in the Manual for Courts Martial 1928. 

Murder with all its ramifications has a definite meaning both under Federal 
law and under military law. 

While commending the draftsmen of H. R. 2498 for an  a t tempt  at simplifice- 
tion, we find here an instance of the grave danger of glibly modifying the old 
common law definitions to dispense with procedural difficulties. 

Under this provision, a killing in the perpetration of simple arson, house- 
breaking would not be murder. 

This provision also removes the common law year and a day  rule. 
Article 119 (p. 80, line 23), Manslaughter: Voluntary manslaughter is usually 

defined as the “intentional, unlawful killing of a human being without malice 
aforethought.’’ This article does away with voluntary manslaughter by defining 
manslaughter too narrowly as follows: 

“Any person subject to this code who, without design to  effect death, kills a 
human being * * *.” 

The result is obviously not intentional because the article goes on t o  say: 
“(1) in the heat of sudden passion.” 

Even if that  still included voluntary manslaughter, because “heat of sudden 
passion” is not limited to the case when it is based upon ‘[adequate provocation,” 
i t  is still lacking in precision. 

This provision is lacking in essential respects and should be redrafted with a 
view to  defining voluntary manslaughter also. 

Article 121, Larceny (p. 81, line 16) : Three offenses, larceny, embezzlement, 
and obtaining goods or money under false pretenses, are now to  be termed larceny. 
However, essential element in all three crimes, the intent t o  deprive the owner 
permanently of his property, has been omitted. 

That  article should by all means be redrafted. 
Article 122 (p. 82, line 3) [read article]: It is an  unprecedented extension of 

robbery to make fear of injury to property, particularly the property of a relative, 
an element of robbery. 

It is impossible to say what sort of property is contemplated. This article is  

Disrespectful toward a n  inferior. 

~~ 

phrased too loosely. 

about a hotfoot? 

should be specified, 

Article 126 (b)  (p. 83, line 2 3 ,  Simple arson: What  kind of property? 

This article should he more carefully drawn. 

HOW 

The typz or value of property 
It shouldn’t be arson to set fire t o  a buddy’s newspaper. 



Article 140 (p. 93, line 9), Delegation by the  President: The President may 
delegate all his authority such as approval of death sentence.r, dismissal of officers 
without a trial-just any power. He may delegate it, t o  anyone he chooses, and 
t he  latter may redelegate-perhaps all the  way down to the  appoint,ing authority. 
This goes far beyond the First War Powers .4ct. 

Secretary Forrestal’s committee cited Public Law 759, Eightieth Congress as 
a precedent. Public Law 759, Eightieth Con- 
gress, second session, section 10 (c) Jriiie 24, 1948, title I of tha t  law, which deals 
with the organization for setting up the  draft, contains a similar delegation 
clause, but t ha t  clause is not in title I1 which amended the Articles of War. 

Under the  First War Powers Act, the Presidelit de1epat)ed some of his powers in 
connection with courts martial t o  the Secretary of War, but t ha t  act  was tem- 
porary. A permanent power of delcgatioii of such sweeping proportions as tha t  
present in this bill may mean militarism run riot, given a President who is the  
least bit negligent. 

That  was not a fsir statement. 

[From the Conerrssional Record. Fct1rii:iry 24. 19491 

MILITARY JLSTICE 
Extension of remarks of Hon. Glenn R. Davis o j  IViaconsin, in the House of 

Representatives, Monday,  F e b r u a r y  28, 1949 

LIr. Speaker, my attention has Iieeri called t o  a 
letter signed by JIaj .  Paul S. Davis-no relative or acqii~intarice--whicIi ap-  
peared on the editorisl page of the  \Vashingtoii Star. I take this means of calling 
the contents of the letter t o  the  attention of t he  members of the  IIoiise, and 
particularly to  the members of thc  Coininittee on Armed Services: 

Mr. DAVIS of Wisconsin. 

I ‘.\I I L I T  .4 R Y J I’ S T I C E 

“ T O  the  EDITOR O F  TIIF. STAR: 
“As a Reserve officer in the Army with scveral yc’ars Ivartirric csptlricncc> in the 

Judge Advocate General’.; Depart mc?iit! I stioiild Iikc t o  coiiiincsiit, on thcl proposccl 
Uniform (:ode of \liliiary Just iccx rcr(~iit Iy iiitrodiicetl i l l  (’oiigresq (S. 867 aiid 
H. It. 2198). Your recent, editorial (Fcbraary 12) suggests that it coirit)iiic~s the 
best features of existing laws i n  each hraiich of the  service, atid sonic~ o ther  currelit 
comments give the imprcssioii that  i t  n o i i l d  irriprovc, court-rnartial proccdiires 
throughoiit all t h e  armed scrviciss aiitl twrirfit accused persoriiic~l. 111 fact, how- 
ever, this bill, if eiiacted, s u t ~ ~ t a ~ i c  ialiy ~ v o i i l d  curtail t lit ,  righis riot\. givcn t)y law 
t o  accused personiic.l of the Army aiid ;Iir Force. I t  would discard many of the 
constructive changes madc i n  the rlrmq court-martial s.ystcm siriccx 1916 and 
particularly in 1918. 

“S~ecificallv, the following chariacs would rwtrict the riglit\ now givcri t o  the 
accuied in t h; Army and Air Force: 

“ ( 1 )  Vridcr thf .  p r t~wi i t  Ian. a griic.ral coiirt martial niiist hnvc n trairird In \vy r r  
a,? la\v member i v h o  riil(’s 0 1 1  all I(,gal qiiwtiotis. lrndclr t hc~ propwod cwtc t tic. 
law niemt)er uorild no lotiger sit ax a niciirit~c~r of tht: coiirt I i u t  lvoiild tw liiiiitvd to 
ruling on c:vid~~ticc arid ot 1ir.r iiiat tvrs diiririg t tir trial arid aclvisiiig t h(s roiirt 0 1 1  
legal qucstioris. Thiis t hi. a c c i i ~ i ~ d  woiild los(~ t h c h  ini1)ort aiit s a f ~ ~ ~ i i a r d  of li;iviiiK 
an informed l a n y c r  p r c v i i t  at all tin1c.s diiri i ig t I I P  clrlit)c,rat ioiis i i . i i ( l  i.ot i n K  o f  t I I O  

“12) T h e  pow’r of iniiiicdiftt (’ eor~iniaiidii~g ofiicctrs to i i i i l ) o ( ~  w-c~:tllwi roiri1):tiiy 
puriishnieiits w(Jllld 1) i3  vastly if icrrawd. 111 t hc, Arriiy alid , t i r  I.’orc:cS a coiIliIiuiicI(:r 
now can impose only minor puiiishrric.rit s .-iicii as rx t  ra fat i K i i c ’ ,  re~)ritriaiiit,  or 
rei.triction or  hard Iatmr wit  hoiit corifir ic~nirri t  for i io t  riiorc t hail 7 days. Soldiers 
and airmen need riot accept e i i c h  piir~ishriic.rit. I f  t hey do riot Iwlic,vr t Iit~riisc~lvcs 
guilty,  they may dcmarid trial h y  a roiirt mart ial. ‘rhch j~ro])osc,d C O C ~ P  w o i i l t l  
authorize cominanders to iinposc: on riilistcd nic’ri forffsit lire of onr-half niotitli’.s 
pay, corifinernerit for 7 days,  cunfinc~~icri~ 0 1 1  tircwf arid wstcsr for 5 days.  o r  wtiuc- 
tion i n  grade. Furtherrriorc:, i i n l ( w  spfv!ifically ail1 Iiorizrtl hy tiepartrnerital 
regulation, a soldier n.ould i i ~  loiigrr he able t o  rofrisc piinistimerit and tlernand 
trial. 

“(3) The right of a soldier to  have enlistcd mtlii sit on the coiirt trying hini, 
ccdferred by the 1948 amcridments, woiild be madc s t i b jec t  to decision of the  
commanding officer as to physical coiirlitioris or niilitary cxigcncies. 



“(4)  A summary court martial (consisting of one officer) would have complete 
power to  try any noncommissioned officer, even one of long service with the highest 
rating, and could reduce him to  the lowest grade. As  the law now stands the  
higher grades of noncommissioned officers can request trial by special court martial 
and thereby insure that  the case be heard by a t  least three officers and an adequate 
record made. 

“ ( 5 )  Reserve personnel during inactive-duty training periods might be sub- 
jected to courts martial for absence, tardiness, or other alleged offenses during 
training periods and could be placed on active duty without their consent in order 
t o  stand trial and suffer punishment. 

“(6) Under the present Army and Air Force law soldiers may be confined in a 
penitentiary only for very scrious offenses, such as wartime desertion, mutiny, or 
crimes of a civil nature for which penitentiary confinement is authorized by other 
Federal laws. The proposed code would authorize penitentiary confinement for 
any offense, no matter how minor, thus potentially branding a soldier with a 
penitentiary record even for an insignificant military offense. 

“Apparently the proposed bill adopts many provisions of the Naval Code of 
Justice, which has not, been substantially revised since 1862, and attempts to  
impose them on the Army and Air Force. The 1943 amendments t o  the Army 
system were made after 3 years of careful consideration by Congress during which 
hearings were held and all points of view considered. The new Manual for Courts 
Martial has just gone into effect, and the Army and Air Force should have a chance 
to give the new law a fair trial. If more changes are desirable, they can then be 
made ir i  the light of experience. 

“I  am not sufficiently familiar with naval problems to  know whether the Army 
system could or should be fully applied in the Navy or to  express an opinion as t)o 
what changes, if any, should be made in the present Navy code. Bu t  whether 
or not uriiformity of procedure between the services is an ultimately desirable goal, 
it certainly should not be achieved a t  the cost of destroying wholesome safeguards 
now existing i n  the Army and the Air Force system of military justice. 

“PAUL S. DAVIS, 
“ M a j o r ,  J A G D  (Reserve).” 

Mr. BROOKS. hir. Ford, we will be very happy to hear from you. 

STATEMENT OF HON,  GERALD R .  FORD, JR., MEMBER OF CONGRESS 
FROM THE FIFTH DISTRICT OF THE STATE OF MICHIGAN 

Mr. FORD. My name is Gerald R .  Ford, Jr., Representative of the 
Fifth District, State of Michigan. 

I am here with comments along two lines, Mr. Chairman. They are 
based upon my experience of some 46 months in the United States 
Navy during World War I1 and on a preqise situation that has arisen 
because of the treatment that a constituent of mine has received since 
I took office on January 3,  1949. 

In  general, while J was in the service, J dways rebelled, and 1 still 
think i t  is true, as far as the manner in which military justice was 
mettld out by the various people in charge of it in the Navy, and 
otherwise. 

I t  seems to me that a general statement can be made, with all 
honesty, that in the Navy, a t  least, justice is somelimes forgotten 
in order to impose on people in the scrvice punishment of some kind 
or other. 

I am particularly concerned about the fact that in courts martial, 
too often a court-martial board does not determine the guilt or inno- 
cence of the accused; but rather seeks to award punishment of one 
sort or another. 

I can recall hearing conversations between members of boards 
along this line: “What does the Old Man want us to do?” 
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Now, that only illustrates the fact that these court-martial boards 
are not attempting to decide one way or another-is the man guilty 
or innocent. They are only trying to find out what the captain of a 
ship, or the commanding officer of a station, wants done with the man. 

It was my experience on board ship to attend captain’s mass and 
executive officer’s mass, and then see what punishment was given 
out ;  and I also participated in various courts martial; and the whole 
system is fundamentally wrong; and I am particularly pleased to see 
something being done about it. 

I am not familiar with the exact legislation here, but I think that  
I reflect the attitude of many civilians who served in the armed forces 
during the last war. 

Xow, that is a general comment. 
Since I have been in oficc,  and evcn prior to t l i n t ,  a rnattcr was 

called to my attention that occurred to in r(7q1rtl to tlir Air T‘ ’orcc. 
Gentlemen, this is an extremely serious matter ;  arid I think it is also 
an indication that you have got to do something, and you have got 
to do it quickly. 

I contacted l f r .  Symingtori about this; and I havc talked with the 
people on his staff. This may take a few minutes, but it is vital. 
Here are the facts: 

A young man by the name of Lester Bunker, whosc serial number 
is AF16084179, was a private, I think, maybc a sergeant now, in 
the Air Force during the last war. He was disc*liargctl as of Sovem- 
ber 2 ,  1946. He goes to a home; hc lives ir i  the town or near the town 
of Holland, Afich. HF gets married; has a child; lie takes thc benefits 
of the G I  bill; buys a home under the GI mortgage provisions; he 
gets schooling undpr thr GI bill. 

Almost 3 years latcr, the FBI  comes into his home at  noon time, 
takes him by the nape of tlir neck; antl takes him clown to the local 
jail and says, “You arc a desertrr.” lliiitl yoii, almost 3 years after 
he was allegedly discharged. 

Mr. E I ~ s T O ~ ; .  Did he havc his honorable discharge? 
Mr. FORD. Absolutely; honorahlr discharge. Livirig in his com- 

munity for almost 3 years; going through tlic ordinary ways of life, 
just as you and I. 

Well, I was in the position of being a nominee; wasn’t elected 
until November 2. 

Citizens of that community became rather aroused ; contacted 
Senator Ferguson; lie got in touch with people down here in Rash-  
ington; and for a short period of time, he was released. 

The Air Force contcricl? that he, on Kovornlm ?,, 1045, thti day 
after he was discharged, rccnlistcd. H e  nhsolutc~ly antl irrcvocaably 
denies it. N o u ,  it so happrns that any of 11s who I v m t  throiipli thc. 
process of bcing disctiargtd or rclt~ascd from svrviw, prolmbly had a 
stack of papers that high [~ntlic~atirig], if  riot higlicr, to sign; and I 
know,  from pcrwnal o-qwricwrr, tlirit I may ha\ ( 3  sigriotl a rwnlistmcnt 
myself in tlir hurry to gct out. 13y 
mistake, perhaps lic might h a w ;  I don’t know. 

Furthermorc~, I can’t w~ wliv it took thcm 3 yrars to finally appre- 
hend a man who has never bcrri out of liie own commuiiity, for all 
intents and purposes. 

Mr. BROOKS. Was he tried on that point? 

I3ut hr dcnirs that l i ~  dicl it. 
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Mr. FORD. I am just coming to that point. Here is what happened: 
He is taken down to Selfridge Fidd,  which is, I guess, the only Air 
Force base in the lower peninsula of Michigan. He is put  in t.hc 
guardhouse; he receives no pay. 

In t.he meantime, he has had t'o give up his home; he has practically 
lost thc home that he was purchasing on a GI mortgage, and would 
have if the bankers in tlic community hadn't given him some con- 
sideration. Hc is away from his wife and 2-year-old child. 

The citizens of t'hat community can't understand this abritrnry 
action; and I don't blame them. 

W~cll, after January 3, when I came t'o Washington, I tried to get 
into the mattcr arid find out why, a t  least, he wa,sn't being brought 
up for trial. Let me state a t  this t'ime that, he still hasn't been 
brought up for trial. 

Mr.  BROOKS. Did lie go to the Federal court for a habeas corpus? 
Mr.  FORD. I am coming to that, sir, because I t'hink if he had had 

thc. funds, that he absolutely had the right to get' R habeas corpus 
rclrase; brit aft'rr all, UT must remember h e  is just an ordinary work- 
ingman aiid he has lost every dime hc ever had. 

Now, t)waus(> of the treatmcnt that lie received a t  Selfridge Field, 
it, finally twcamt: nccessary for them to scnd him down to an -4rmy 
liospital i n  Battle Creel\, Mich., and put him in a mental ward. 

Hcw is an indivictual who was an honest, upright citizen; and it is 
quite possiblc that the treatment that he has received in 4 or 5 mont'hs 
may w r y  well makc him a charge on society for the rest of his life. 
In other wor(ls, lmausc of their dilatory tactics, because of their 
tactics of having him in the guardhouse and under confinement with- 
out a trial, we now have a possible mental case. 

If they hud tried him right' after he was picked up, the whole thing 
would liavtr been resolved--was he guilty or innocent? Bu t  in the 
mrantime, this boy, who thinks hr. is innocent, cscept for limited 
periods of time he u as allowed t'o go home, has beeil in the guardhouse 
or in a mental hospitd. 

Finally, on February 7 ,  after considerable concern on my  part', I 
wrote Mr. Symington; and I will leave a copy of the letter. 

(The letter referred to is as follows:) 
FICP:RHV.~HY 7, 1949. 

H o i i .  W. STKART SYMINQTON, 
The Serretary of the Air Force, 

Pentagon Building, Washinyton, D. C. 
DEAR SIH: I a m  writing t o  inquire as to  the s ta tus  of Pvt .  Lester Bunker, 

AF16084179, who is a t  Selfridge Field Air Force base, Detroit, Mich. Senator 
Homer Ferguson has contacted you before and your office forwarded t,o him cer- 
t,ain information but  I write at this time because it appears that  recent, develop- 
ments have taken place tha t  should he called to your personal attention. 

From the facts in my  possession it appears that the Air Force has handled this 
matter  poorly to say the least. A s  I will point out in this letter, and  as you will 
find from a t>horough examination of the situation, a young mail's future health 
and happiiiess map well be destroyed by a lack of proper administration down 
the line i n  your Ikpar tment .  From my own experiences covering 46 months 
ill t l w  C i i i t v l  Statcss S a y  dririiig the last war I can appreciate j u s t  what  is hap- 
peiiiiig at Selfridgcs Field. In the case of most 
courts rnartial, the enlist>ed man's guilt is a foregolie conclusion, t,he extent of his 
punishrneilt~ being tile only issue. I rebelled against the system while in the service 
arid it, appears even more unfair now that  I am a civilian. 

The following facts are indisputable: (1) Lester Bunker was discharged from 
the Air Force November 2, 1945, at Imvry Field. 

I t  is typical of military justice. 



(2) He has lived from tha t  date t o  September 27, 1948, in the  vicinity of Hol- 
land, Mich., either with his parents or with his wife, except for a limited time st 
East Lansing, Mich., while he was attending Xlichigsn State College. 

(3) H e  was married hlarch 26, 1946, and now is the  father of a young child and  
he and his wife have purchased a small home with the aid of a GI loan. I believe 
they have had to  either dispose of this home by selling or  renting because since 
September he has been iiicarcerated and without income while heiiig dctained by 
the Air Force. 

(4) Betneen Soveniber 2. 1945, and Septernlwr 27, 1948, hc had been regularly 
employed either on his father's farm, a t  odd jobs in local itidiistritxs, or on tlie 
maintenance staff of Hope College, Holland, llicti.  

( 5 )  He has received educatioiial treiniiig under t,hc G I  bill at Michigan Sta te  
College after being duly certified by the  Veter .is' Admiriistrat.ion. 

(6) 011 Septeiril)cr 27, 1918, the FI3I on iiistriictions f rom th(. Air Force scizcd 
him and since that datr he ha4 Ixeii t'itlier i i i  the Iltrllaiid city jail, ttw yitardhoiise 
a t  Selfridge Feld, o r  t l i c  nieiital ivard at t l i c x  Army h u s p i i d  at 1;rii-t ('lister, Slich. 
For several \vcteks during the ('liri>tiiias st'awii 1iv \yay aiio\vcd t o  bc~ hornc. 

The following fact:: arc allrgcd t o  lw t r i i r :  (1) Tlic .Air f:circe originally conteiided 
Lester Bnitker reenlisted Soveinher 3, 1915. hut i iow coiitriids may 1~ acciisetl 
of illegally acceptiiig service pay. 

(2) The Air Force, after ivaitiiig iiearly 3 ycars to a1)prrliend a ii('rwri who was 
always at his home, iio\v riainis the reasoli for the 5-11i(iiitIi dela!. i i i  1)riiigiiig the  
mail to trinl is rhe iicetl for more tiirit? i n  gatheririg evidciice aiid pr(>liaritig for 
trial. 

(3)  The  Air Force offirials at Sclfridgr Ficld have i twd hriital tactiw i n  trying 
to obtain a confession from l l r .  Rriiiker. This incrssaiit grilliiig has riiade XIr. 
Bunker i l l  Inelitally aiid as a rwiilt hr has been a pativiit oii several occasions 
a t  the :\rnny hoqpital. Fort ('lister, 3Iich. 

(4) The Air Force officers assigiicd to defelid thc accriscd i n  contacting various 
people in l l r .  Biiiikcr's hoinc toivii  liavc adopted t h e  attitride that he was guilty 
instead of seeking iiiforrriatioii to sho\v his iiiiiciceiicc. 

Frankly, i t  appcars that 31r. 13iiiikc.r n i i i a t  srck .t h c ~  aid of tlie civilian courts 
by a writ of habeas corpris riiilcqi t l i c  .\ir Forccx act? prompt ly  aiicl Ivit l i  a drir 
regard for jristict~ and rqiiity. I have aiialyzcd t h  c l iaryw to  the  I m t  of my ati l i ty 
arid as a lawyer I htlicave he p r o h 1 ) I y  -1 io i i l d  havr Iris rights Iitigatcd i n  a Federal 
court, particrilarly if the Air 12orce doc; tiot sliuiv so~iio regard for the diie process 
of law. 

I am sending copies of this letter t o  31r. R i i i i k r r ,  thc  attorticy n-ho may repre- 
sent him in the civilian courts, and sevcsral intcrrSted citizrtis i i i  his honir: town. 
I hope it will not be necessary for the acciiscd t o  resort to such action for the 
protection of his fundarnenta: rights biit uiilc~ss action of some sort is irnniediately 
taken I shall advise the parties accordingly. 

I ani iiiformc~l he deiiiw l io th  charges. 

I look forward to a full report on  this matter without delay. 
Sincerely, 

G E R A L D  R .  FORD, Jr. 
Mr. FORD. Since that time, I have gotten more consideration and 

so has the boy; but he is still incarcerated. I am told that he is 
presently to come up before some board which will determine whether 
or not his activit'ies since A-ovember 3, 1945, are such that he is 
unable to decide between right and wrong and, therefore, he ought to 
be given a discharge. 

I don't understand that procedure in the Air Force; but' appnrentlg 
it is bein done. 

and I want to state them. They say that hr  received some pay 
while he was at  homo during this 3-year pcriod. Re  admits he 
received some pay, but it was back pay that wasn't paid to him 
when he was discharged. 

They also say, and this is amusing, t'hat ho went back t'o Selfridge 
Field some time in '46; checked in and checked out, after spending 
1 night there. He went back to Selfridge 
Field to reenlist, to  seek 'overseas duty. He got there, and some- 

Now, t a ere are also some other things that the Air Force claims, 

That is true; he did. 
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time during the day talked to some people; and the said he could 

the day and he checked to see if he could get some equipment-or 
whatever they called i t  in the Air Force-to stay overnight. They 
issued i t  to him. 

The next day, after gettinq the answer that  I indicated, he left. 
Here was a man that was ffrr 3 years supposedly a deserter; and he 
goes right back to the Air Force base to reenlist. 

Well, it is such a sordid <:me, Mr. Chairman, that I cannot help 
but come before this commrttee; and I intend to bring i t  up  on the 
floor of the House a t  the t m e  this bill comes up for consideration, 
because it is a gross example of how military justice can operate. 

Mr. BROOKS. Would you pall that military justice or injustice? 
Mr. FORD. I think you understand what I meant. 
Mr. BROOKS. That  is rigLt. 
Mr. FORD. It seems to mo that  here is a case of a perfectly honor- 

able and upright citizen who bas been deprived of his rights as a 
citizen of this country, after heving served 3 or 4 years attempting 
to  defend this country; and anything thRt you gentlemen can do to 
obviate this kind of situation certainly has my wholrhearted sympathy 
and support. 

I miant  to get up yesterday on thr floor 
of thc House and bring this up,  but after talking to Mr. Elston, I 
decided not to d o  it. The bill #as up yesterday for five hmd;zd- 
somc~-thousand mcn in tlic Air F m e  to  be authorized. If thry fill‘t 
t rwt  on(’ man bcttcr than tht1 xeatrnent this man has go’ten JI 
my humble estimation, whoever is in charge is incapable of trestztg 
five liundred-sorne-tliousRrid indi Iriduals. If there are any questione 
I will be glad to answer them. 

Mr. BROOKS. N r .  Ford, we appreciate your statement very muc t  
hlr. Hardy, do you have apy questions? 
klr. H A R D Y .  No.  
Xlr. BROOKS. hlr. deGraffenrieciY 
J1r. DEGRAFFENRIED. No,  sir. 
Mr. BROOKS. Alr.  Elston? 
Mr ,  ELSTON. Of course, you mderstand, A h ,  Ford, the very pur- 

pose of writing this bill is to take care of cases like that, and all other 
cases where there might be an injustice, and to insure to an  accused 
person a speedy trial. I don’t believe what you have testified to could 
happm after a bill of this kind would be passed, because the accused 
would be entitled to an early trial, entitled to counsel, entitled to have 
pretrial invrstigation, a t  which he could be present and have counsel 
prescnt; knnw the natrirc of the chorges against him; have an oppor- 
tunity to investigatc the matter. All those things we are trying to 
take care of in this bill. I think the case that you have cited largely 
arises bwausr wc didn’t have the kind of bill we are trying to enact. 

I am so happy that some action is being 
taken, brcnuse this kind of situation c n n n n t  mnt in i ic  uyithmit having 
an unfavorable reaction as far as our arnica forces are concerned; and I, 
for one want the armed forces to be l o o k d  up to and not to be looked 
down a t ,  because the treatment of individuals who are good c i t i m s  
of our community. 

Mr. BROOKS. Mr. Ford, I suggest this: If there are any additional 
details that come to your mind, that you might communicate them to 

reenlist but they couldn’t assign him overseas. We1 i , i t  was late in 

R e  talk about f rcdom. 

Mr. FORD. That  is right. 
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Mr. Smart. lye  will check over thcx provisions of the bill which was 
passed last year to see wlicther or not there wcre any omissions in i t  
which would close up such a situation that you explain. W e  cer- 
tainly thank you very much for coming here. We appreciatt your 
testimony. 

hIr. ELSTON. Thc provisions of the bill, 11r. Ford, are contained in 
the Selective Service Act which, of coursc, applies to the  Air Force. 

A h .  BROOKS. Now, if there arc no further questions or business, the 
committee will stand adjourned until 10 o’clock tomorrow morning 
when we will begin a section-by-section reading of the bill. 

(Whereupon a t  12: I O  p. m., the committee atljourncd piirsuant to 
reconvening Friday, March 18, 1949, a t  10 a.  m.) 



UNIFORM CODE OF MILITARY JUSTICE 

PRIDAY, MARCH 18, 1040 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. 1, 
Washington, D. C. 

The subcommittee met a t  10 a. m., Hos. Overton Brooks (chair- 
man) presiding. 

Mr. BROOKS. The committee will please come to order. 
This morning, gentlemen of the committee, we found that one wit- 

ness asked for 10 minutes’ time. He is Mr. Thomas King, national 
judge advocate of the Reserve Officers Association. Since he has had 
the experience of trying cages under the Elston bill, I felt like the 
committee would want to hear him 10 minutes. 

Mr. ANDERSON. Yes. 
Mr. BROOKS. So, Mr. King, we appreciate your appearance here 

Do you have a prepared statement? 
Mr. KING. No, sir; I do not have. 
Mr. BROOKS. All right, sir, just proceed, sir. 

this morning. 

STATEMENT OF TIlOMAS II. KING, LIEUTENANT COLONEL, J. A.  Q. 

FICERS’ ASSOCIATION A N D  PRESIDENT OF THE DISTRICT 
DEPARTMENT 

Mr. KING. M y  name is Thomas H. King, Lieutenant Colonel 
J. A. G. Reserve, national judge advocate of the Reserve Officers 
Association and president of the District department of that associa- 
tion. 

There are four points which we feel should be emphasized in this 
bill: The judicial council, the law member sitting with the court, the 
inactive training duty reserve section under article 2, and the Judge 
Advocate Corps in the three services. 

Insofar as the judicial council is concerned, we feel that for a person 
to sit on a military courts-martial case he should have experience with 
his subject. If you get a lawyer to handle a matter involving corpo- 
ration law you get one who is experienced with corporations and tho 
law pertinent to it. 

If you get a lawyer who is to handle an insurance problem, you want 
an insurance d a w e r  to do it. We feel that there should be militarv 
lawyers concerned with- military cases. 

We feel that a man who has no experience in the service should not 
say what goes on in the service because he does not have the back- 
ground to do it. 
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And we feel that the judicial council as set up under the Elston bill 
will be a very practical council. A difficult problem in passing this 
particular bill would be that the various sections of the Judge Advo- 
cate General’s Department would for the next few ycars be involved 
in handling courts-martial under thrre entirely different systems, be- 
cause you had the system in existence prior to the passagc of the Elston 
bill, and you have the system set up under the Elston bill and you 
will have the system set up under this bill. 

Furthermore, it is our opinion that by changing the council there 
will be rights and privileges which are prwmtly given to thc accused 
under the Elston bill which will be taken away. 

Under the Elston bill you have sct up a coiincil of gcncrnl officers 
with the same privileges as ihc board of review, and that is to consider 
the evidcncp. Noiv those peoplc w h o  arc’ mor(’ cqmiericetl in their 
respective positions becaiisc of thcir gradc and their time in the service' 
certainly should be given the samc rights ns a board of rcview of lesser 
ranging officcrs 

Kow the qurstion of t h o  law mcnihcr sitting with thcl court To 
me it is inconc.civablc that thc law mcmt)rr not sit with the court. We 
talk about endeavoring t o  taliti from command authority thc. right to 
control a court  W(> tnkc thc  O I I C  man who is 
certified by tlic Juclgc .itlvocrLte Gmeral as qualificti to sit on a court 
and takc him out of i t  

He is the on(’ man \\lie 15 not su\) j t \ct to command influrnc~c i f  thrre 
is any,  becaust hc lias ! ) (mi  c-pc~~ially Certificvl to sit u s  t h (>  law member 
of that court or thc lam offiwr or whntcvcbr 111s titi(> may 

n n t l  I l i n t 1  t l ic tyericncac 
in February of trying onc uriticr the Elston t)i11 i t  \\tis otic’ of t h e  
greatcst pleasures I hacl, to h n r c  :I l n w  oEcc1r sitting u p  o n  that vourt 
who knew rvtiat he was doing Uliilc M (L d i d  riot ngrcch a i  to evcry 
point, we had a vcrv capnbl(> ni i i i i  . h l  wtiilc thr  r(Isu1t of tliv kase 
was not to my total sa t i i fur t ion ,  Z l(1ft that  ( 0 1 1 1  troorn uitli ti definite 
feeling that a fair hroak had bwn given to  thr uc~riscd 

I do not 
know how the Air Corps funvtions u i th  its pwscwt rnilitciry justice 
system because thcp h v r >  i n  t i i r i i  1949 C’ourts-lltirtial If anual 
adoptetl the same Courts-hlarcial l l anua l  as t t i t i  .irmy has, using 
the Elston law as thc lmis  for p r o c d u r c ,  as tlir hasis for sentencing, 
as thc basis for Convictions, antl as t h t >  hasis for tlic csst~ntial elcmcnts 
of offcnses 

But they have com- 
pletrly d r o p p d  off thc  last four paragraphs w h i c ~ h  require that there 
be a .Judge Advocatr Corps and that t l i ~  offircr sit tirig us the law 
mcmher tw u. mcmbrr of that corps or duly vcrtificcl hy the Judge 
Advocate Gcncral of thc .2ir Forcr 

I n  this case-and 1 nm wlinhiy iriformcv--in no instancrl do they 
have an officer vert i f i r t l  by thc ,Judgc Atlvocntc  G(>rirral, but thc 
Chief of Staff has ar,poiritrtl a numbrr of j u d p  ndvocatcs, without 
the ncccssary requirtmtnt or certificate> by thc  Judgc~  .klvocate Gcn- 
era1 that this particular o f i w r  is so qualificrl. 

I know that the offiwr cwncsrrnod I I I  my (YLSC was diily qualificd, 
(a) by my privatr convcrsation with him, antl (b) by his demeanor 
on the court. But we cannot operate urider by gucss and by God, 

R u t  nhnt do wc do‘’ 

To us who have trirtl a fcw of tlicsr c a s ~ s  

Now as t o  t h c  qurstion of t h c  .Juclg:t~ Atl \ovci t (~ Corps 

They havo taktn i t  lock, stoc*k, arid harrcl 



but we have to have i t  in the book as it is. Now either they are  
operating under the Elston law or they are not. 

And I think they should be required to operate under the Elston 
law because that law was in effect a t  the time the statute was passed, 
saying that they would take over the military justice system then in 
effect in the Army. 

Now Lhe next point that I have been concerned with is in the 
Elston law, and it is the only point I do not agree with substantially, 
and that is the percentage of oficers required to be in the Jud e 
Advocate Corps. The Elston law says one and a half percent. I 80 
not see how they can operate with the full requirements with less than 
two and a half percent. 

The next point-and with that I am going to finish-is the question 
of making Reserve officers in inactive status, that is on inactive duty 
training, subject to the Articles of War. To me it is a gag if it were 
applied not as intended, not as these people sa they think i t  should 

Suppose I come in to my commanding officer-Colonel Wiener- 
for a drill 10 minutes late and I have said something down here that  
he did not like or the Department did not like. Well, they can 
court martial me, put me on an active duty, and hold me because I 
was 10 minutes late as the excuse. 

I personally have no objection to being tried by a court martial, 
because I am convinced that you get just as fair a break there as you 
do with any civilian court in the country. And with the requirements 
for an investigation under article of war 70, or whatever i t  is in the 
Elston bill, you have to have an experienced investigator and they 
do not kid with you. They et the facts. 

lawyer will et up before the court and scream his head off about, 

And I think also if you are not guilty they are less likely to convict 
you. 

As to this business of influence of courts, my personal experience in 
Europe was a very unique one. I sat as a claims commission and not 
as one having to do with military justice. I tried several thousand 
cases. And I had an office next door to the president of our general 
court. 

And I tell you that even if the staff 
judge advocate did try to influence him, he had the courage of his 
convictions, and I think most of them did because they were good 
officers. 

They had the courage of their convictions to do what they thought 
WRS right. Some of them may not have, but we slso have civilians 
who do not have the courage of their convictions. 

So, gentlemen, with those lour things, we really feel that the military 
being oxpcrimced in thy military and the Navy officers being experi- 
enced in Navy activities, should be the ones to make the decision, 
with a definite limitation as to the manner in which these people are 
appointed. 

I fought for i t .  I think this committee did a magnificent job in 
preparing it. 

Mr. BROOKS. Would you think the Elston bill was perfectly adapted 
to the Navy needs? 

be put into effect, but within the letter of the r' aw. 

It is a dangerous thing. 

They get them by means t !l a t  we do not approve, that the defense 

but they rea B y get the facts and if you are guilty, I think they get you. 

We are very good friends. 

I like the Elston bill. 

I think they came out with something good. 
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M r .  KING. I think, Mr. Chairman, thrtt the Elston bill could be 
substantially adaptrd to it. In effect, as to the Army and the Air 
Forces, we think-- 

hfr. BROOKS. What adaptations would you make? 
Mr. KING. I frankly mi riot suficirntly familiar with the Favy  

procedure. 
Xfr. BROOKS. Of course. I just call your attention to this fact, that 

this proposed bill attempts to make a uniform system, and of course 
in that case there is bound to be some alteratiorts to meet the needs 
of the Navy and the Air. 

5Ir. KING. 51r. Chairman. I believe that the Elston bill could bc 
used by the Navy. 

Slr. BROOKS. Without any changes? 
5 f r .  KIXG. Without any substantial changes or material change. 

But I do feel that the Navy does have peculiar problems. Evcry 
commander of a ship, be it large or small, has his own problem. I t  
is materially different in the Army than in the Air Force, where you 
are substantially land-based and you arc’ always part of a larger 
echelon. 

5 f r .  BROOKS. Could I ask you this, then, Do you beliwe that we 
should have a uniform code? 

l f r .  KING. I very definitely brlicvc that we should have a uniform 
code, insofar as punitive articles arP conccrned. We do not have the 
same system in the Xavy nor the Air Forcc or thr  Army for command 
channels. 

We have an entirely different break-down, necessitated by the type 
of organizations that they are. The Navy functions off of the coast 
substantially. They are a t  sea. The Air Force is practically always 
land-based except when coordinated with the Navy. 

I believe that the Elston bill, with very little change, could be made 
available and effective insofar as the Navy is concerned. And I have 
had that opinion expressed to me by many of my brother Reserve 
officers in the ROA who are Xavy officers and with substantially 
command experience. 

hfr. BROOKS. Any questions? 
5Ir. DEGRAFFENRIED. As I understand, you feel this, as one of your 

objections to this bill: You feel that the Reserve officers on inactive 
list should not come within the operation of this bill; is that correct? 

lLIr. KING. That is right, sir. 
Mr. DEGRAFFENRIED. Is that the thought you had? 
Mr. KING. Yes, sir. 
Mr. DEGRAFFENRIED. They should not come within the operations 

Lfr. KING. That is right. 
hlr. DEGRAFFENRIED. Tlint they should really bc subject to civil 

Mr. KING. That  is right. 
Mr. DEGRAFFENRIED. Just as any other vivilian? 
Llr. KING. I think, though, that the military service has a vpry 

definite system by which a Kcserve officer on innrtivc status (tan be 
properly taken care of, and that is by a board of fitriess wlii(31i they 
have a t  this time, and they can tlirow him out i f  lie is not a proper 
person to be in there. 

hlr. DEGRAFFENRIED. But for ariy offenses that hc cbonirnits, any 
alleged offenses that he commits that might not go to that cxtent, for 

of the bill. 

authorities only. 



835 

him to be thrown out, do you think he should be tried before a civilian 
tribunal as any other civilian? 

Say a Reserve officer 
over the week end takes a plane out in violation of the orders and 
regulations and there is a crack-up and someone is hurt. What would 
be your remedy there? Would it be by military or civilian court? 

Mr. KING. Mr. Chairmm, it is a ,very simple thing for them and for 
the Department concerned to put him on active duty for 2 days for 
that  period of time. He is drawing the pay for those 2 days. He is 
doing everything. 

It is a question of how the order is written. And he has to volunteer 
for it in the first place. He can be put on active duty for 2 days or 
1 day or indefinitely. I t  is a matter of just cutting an order. 

Mr. BROOKS. You would put him on active duty? 
Mr. KING. Certainly I would. 
Mr. BROOKE. For that time. 
Mr. KING. If he is going to perform a military duty, for a couple 

of days, and he ought to be in the service. But  if he is going down 
here,in the evening for 2 hours of schooling or attending lecture, as 
we did the other night with Dr. Compton, are you going to charge 
a man with violation of the ninety-sixth article of war-the catch-all 
section-merely because he is late? 

I think the proposition of a Reserve officer being subjected to 
courts-martial proceedings and being put on active duty pending his 
trial and taken away from his civilian occupation is an undue penalty 
in itself. 

It would crucify most of them to be taken away from their civilian 
jobs for 10 days, 2 weeks, or 30 days pending the trial and the service 
of a sentence, whereas he can be thrown out if he is not a suitable 
officer. 

Mr. KING. That is right, sir. 
Mr. BROOKS. Suppose you have this case. 

Mr. BROOKS. Mr. Anderson? 
Mr. ANDERSON. No questions, Mr. Chairman, 
Mr:BRooKs. Thank you very kindly, Mr. King. 
Mr. KING. Thank you, sir. 
Mr.  SMART. Mr. Chairman. 
Mr. BROOKS. Yes. 
Mr. SMART. Before you proceed with a section-by-section reading 

of the bill, I have two letters here which I would like to include in 
the record. One is from the Air Reserve Association expressing their 
appreciation for being offered an opportunity tohestify but res ectfully 

bill. 
Mr. BROOKS. If there is no ob’ection, i t  will be put in the record. 

declining and offering this letter wherein they generally en c f  orse this 
I would like to offer it for the record. 

AIR RESBRVE ASSOCIATION, 
Washington 6, D. C., March 16, 1949. 

(The letter referred to is as fo h ows:) 

Hon. CARL VINSON, 
Chaatman, Committee on Armed Sem‘ces, 

Ilouse of Representatives, Washington, D. c. 
MY DEAR MR.  AIRM MAN: It ics the desire of the Air Reserve Associatbn to 

orlactrnorit of this bill will do much to stimulate and sustain individuol muat for mY red 
OX retw i t n  endorsement and support of H. R. 2824. 

interofit in the Reserve program. 
RcHerve program. 

Treining f8Cilities are 
This bill will do much to  fill that “must,” 
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The association wishes particularly to commend t.he joint utilization provisions 
of the bill. It complies with the resolutions adopted at our national conventions. 

Fully aware of the limitations of time on the  committee’s crowded schedule, t h e  
association does not request a n  appearance before the  committee feeling that t.he 
expression set forth in this letter will serve the  purposes of the committee. 

WILLIAM C. LEWIS, 
Sincerely yours, 

Executive Director. 
Mr. SMART. The second comes from Mr. Knowlton Durham, of 

New York, who is presently chairman of a military justice committee 
of the New York State Bar Association. They likewisc decline to 
testify, but offer their statement for the record. 

Mr.  BROOKS. If there is no objection, it will be incorporated in the 
record. 

(The letter and statement referred to follows:) 
SEW YORK 5 ,  S .  Y.. M a r c h  7 ,  1949. 

Hon. CARL Vrxsor, 
C h a i r m a n ,  Mouse of Represen fa f i r e s  Commit tw o n  Armed  Services,  

Mouse Ofice  B u i l d i n g ,  W a s h i n g t o n  5’5, 19. C. 
DEAR A I R .   INSO ON: I n  response to previous corresponticnce between Mr. 

Brooks and yourself with Afr, lIcCook, and l f r .  Smart’:; letter t o  rne of February 
25, 1949, I have the honor to  submit to you herewith a statement on behalf of t he  
special committee on administrat.iori of rnilitary jristirca of the S e w  York Sta te  
Bar Association relative to 13. K. 2498, a bill t o  provide a uniform code of military 
just ice. 

Sincerely, 
I< SO 1“ i.TO N n I ~ R !I  A \.I, (.‘ha i77n U ?I, 

MARCH 7, 1949. 
To the Comtni f tpe o n  A r m e d  S’ercicea, I iouer OJ IZrpresmfn t i v f s ,  Hiishirigton, I ) .  C.: 

l-our chairnian has heen kind enough to iiivite this coinmittec to siihrriit its 
evalriation of the proposed legislation 13. It. 2498, the  so-called Lniform (:ode of 
Military Justice. 

The special committee on the adniini.stration of rnilitary jristire of the New York 
State Bar :Issociation was appointed durinq the S I I I I ~ I I I C ~  ( J f  1946 t o  make its o w n  
inquiries along lines similar to those theii being carried on b v  the \Var Ikpa r tmen t  
Advisory (Vanderhilt) committce. Our 14 members arc all vt?tcraiis of t he  
Army, S a v y ,  or Air Corps who served tiuring oiie or more wars, and all but two  
have been either members of the Judge Advocate C;cneral’s Lkptirtment or a t  
various times have been rletailed to the work of that OfTicc. Throriph thc then 
chairman of the committee, Judge I’tiiiip J .  I lc(‘ook, ive kept i:r touch with the 
War Department committee. 

iVheri the iVar Department cornrnittec:’~ rcport was piit)lished, IVC found tha t  
while we disagreed with its recornmendat ions i n  wveral respects, we were generally 
i r i  accord with its approach and preniihes. 

Xleariwhile the Hori Committee r)n Ililitary Affairs had been conducting its 
own inquiry and had i ued it,* rcport dated Arigiist 1 ,  1946, comprising some 16 
recommendations. These were all carefully considered by us,  arid while we agreed 
with most of the recommendations, we disagreed with a few, and supplied some 
original thoughts of o u r  ovin. 

We suhmittnd our original report to the scventirth annual meeting of t,hct Xew 
York State Har  .4ssociation on January 24, 1947, arid it mas by vote of the  nicm- 
hers present adopted. 

Since then the Elston hill affecting the  Army tieforr rinification h8-Q bccn enacted 
into law, and the majority of oiir recorrirntritlatioris havo t)c:en disposed of, gcrl- 
erally speaking, in 3 rnanner satisfactory to us.  

Now, your  comrriittet: has hf:f(JrC it for consitl(:ratiori € I .  R .  2498, 8, bill t o  pro- 
vide a Uniform Code of Xlilitary Justice, anti your chainrmrl has hecn interested 
sufficiently in the proceedings of our commit,tcr t o  stat,e t,hat he would be pleased 
to  receive o u r  evaluation of the proposed legislation, together with any suggested 
amendments. 

For the purpose of this study, Chairman McCook appointed a subcommittee of 
three, representing each of the three branches of the s e r v i c e A r m y ,  Navy, and  
Air Corps. 
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This subcommittee, on January 29, 1947, in reply to the invitation from Prof. 
Edward M. Morgan, chairman, submitted its recommendations in I )  letter addressed 
to the Committee on Uniform Code of Military Justice. That  letter is available 
to your committee should you desire to see it. We shall not burden the record by  
quoting, but it does express our views so succinctly that we urge upon you its  
careful consideration. Of course, you are also welcome to our previous publica- 
tions, should you desire them. 

From first to last we have believed, argued for and emphasized the principle 
that  the judicial system of the armed services should not be removed from com- 
mand control. 

The uniform code wisely continues the authority to convene the court in t h e  
commanding officer (arts. 22, 23, 24). The initial action on the record after trial 
is also taken by the convening authority (arts. 60, 61, 62, 63). These provisions 
are substantially the same as present Army and Navy procedure. Provisions for 
revicw by  boards of review constituted by the Judge Advocate General (arts. 63, 
66) ?re srit)staritie.lly similar to the present Army system of review. Finally, 
there is a wholly new provisiori for review by a Judicial Council (ar t .  67) with 
provision for appellate counsel (art .  70). Improper interference by the convening 
authority or m y  other conimariding officer, with the court or with “any member, 
law officer, or counsel thereof” is prohibited (art .  37) and is made punishable 
(art. 98). 

In our original report to the New York State Bar Association, above referred to, 
we presented a number of objections to recommendations contained in the report 
of the House Committee on Afilitary Affairs (Rept.  No. 2722, Aug. 1, 1946). 
Our most important objections have either been recognized or otherwise disposed 
of to our general satisfaction in the subsequent enactment of t)he Elston bill. 

This leaves for the purpose of our present discussion only the proposed funda- 
mental change of separation of courts martial from command, not provided for in 
the uniform code nor I n  the Elston Act. On this question we know tha t  separation 
will be pressed for b y  its advocate-, as it has beenbp  the Vanderbilt Committee, 
the American and other bar associatioiis. We urge t,he contrary view, as we have  
from the beginning. 

“ I t  would be unwise t o  have particular functions within the Army carried out  
by officers who are independent and separate from command and the responsi- 
bilities which go with command.” 

We also agree with General Eisenhower, in his statement to members of the 
New York Bar a t  the Lawyers Club on November 17, 1948, that :  

“This division of command responsibility and the responsibility for the adjudi- 
cation of offenses and of accused offenders, cannot be as separate as it is in our 
democratic government. 

“Somewhere along the line * * * the  man who makes the final decision 
must have also on his shoulders responsibility for winning a war;  and please never 
forget that .”  

The success of an Army depends upon its commander. His is the responsibility 
t o  maintain discipline in the command. So also must he bear the responsibility 
for the proper administration of the system of justice wit,hin his command. 

Because we find some abuse of authority gives no sufficient reason for abandon- 
ing the cardinal principle of unity of command. The uniform code makes pro- 
vision for correcting abuses. It 
retains the best points of the Elston Act which took a long forward step in reform 
of military justice and a’dds good new points of its own. 

We agree with Judge Patterson, who has repeatedly said: 

@e believe that  H. R. 2498 is a good bill. 

We ask tha t  you recommend it for enactment into law. 
kespectf ully, 

C h a i r m a n ,  Spec ia l  Commit tee  o n  A d m i n i s t r a t i o n  of M i l i t a r y  Jus t i ce ,  N e w  
KNOWLTON DURHAM, 

York S ta te  B a r  Assoc ia t ion .  
Mr. SMART. I would like further to say, ‘Mr. Chairman, that  Mr. 

Arthur J. Keeff e who resided over a group of gentlemen Who prepared 

has declined to testify, but I now offer his statement for the record. 
a report relative to P! avy justice, known a8 the Keeff e report likewise 

Mr. BROOKS. Without objection, it is so ordered. 
(The statement referred to is as follows:) 

STATEMENT OF PROF. ARTHUR JOHN KEEFFE, OF CORNELL LAW SCHOOL 

For over 11 years I have been a teacher of low at Cornel1 Law School in Ithsca,  
Prior t o  tha t  time I was for about 12 years a practicing lawyer with the N. Y. 
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firm known now as Rlilbank, Tweed, Hope. and Hadley at 15 Broad Street, New 
York, N. Y. From hpril 9. 1946, t o  June 12. 1947, I was president of the  General 
Court-Rlartial Sentence Review Board of the United States S a v y .  I took the 
job a t  hIr. Forrestal's request t o  give a civilian review to  over 2,000 naval courts 
martial and to  stiidy the court-martial system and  make recommendations for its 
reform. With Felix Larkin, Esq., the executive secretary of the committee t#hat 
drafted this Uniform Code, I was one of two civilian members of a n  otherwise all 
uniformed board. 

I regret to  state that I must oppose the enactment of this proposed uniform 
code in it,: present forrri. I do this the inore reluctantly because of t,hc permrial 
admiration I have for both Prof. Edmund Ll ,  hiorgait, Jr.,  arid Felix Larkin. Esq. 
They are the ablest of lawyers and the finest of fellows. Mine is also a reluctant 
opposition because there is a beginning in this code of real reform. An effort has 
been made to  achieve the same procedures in the three services and  for t,he first 
time civilian judges are created to  give a limited review. In  contrast with t,he 
Chamberlain bill of 1920 for which Professor Morgan once fourght so hard, this 
proposed uniform code, however, is a sorry substitute. 

I oppose the code for two reasoiis: 
1. Lack of Civilian .4dvisory ('ouneil. 
After an  exhaustive s tudy of the court-martial . k i n ,  Army and  l i avy ,  

American and British and to  the  extent available other foreign couiitrics, our 
board recommended t o  Mr. Forrestal tha t  an  advisory council be appointed t o  
draft reform proposals for Congress. 

This recommendation was i n  t,he highest t,radition of the legal profession. 
Roscoe Pound of the Harvard Law School many years ago suggest,ed it t o  the 
American Bar Association. That  association under the magnificent leadership of 
William D. 1Iitehell and with t h r  aid of Chief .Justice Hi 
General C'ummings obtained rule inalting powers from t h  
Federal courts. hIr, hliteht~ll is a t  present ehairnian of the 
to  the Slipreme Court with respect to  the Frderal Rules of Civil Procedure. 
There was a similar L4dvi\ory C'oiriniittc~e 011 the Federal Criminal lliiles under the 
chairmanship of Chief Justice Floyd E. Tho~npson. In the State of New York, 
as the result of a celebrated Ian. review article of l l r .  Justice Benjamin Cardoso, 
two similar advisory tioriies were long ago established. the Judicial Council and the 
Law Revision Commission. 

The reason why law reform has gonc to  court rules rather than codes is because 
codes quickly become rigid, and out, of date. The Congress has too niang other 
important things to  do to  make change.? in legal procedure. A splendid begin- 
ning was made i n  the  drafting of court martial by Judge hIatthew AlcGuire for 
the Kavy. 

I n  my personal judgment the worst thing wrong with this uniform code is its 
failure to  provide the permanent, independent advisory council which oiir board 
suggested and which the American Bar X>sociat,ion suggests. 

The uniform code does provide for three civilian judges, and I a m  happy tha t  
it does, and  the annual report, of these men and the three Judge hdvocates General. 
Code 67g is a poor substitute for thc informed disinterested crit,icism t h a t  men such 
as Arthur Vanderbilt and hls t thew XlcGuire would give the armed services and 
the Congress. 

A moment's reflection will convince you that  this is so. Take a n y  of a myriad 
of agencies that  the Congress from ti:ne to  time creates. Each begins zealously 
and alive to  the public interest. All too quickly each agency comes to  associate 
as the public the litigants that  appear before it. I n  many eases we have seen the 
best agency go quickly to  pot beearise there was not that, disintcrcsted civilian 
criticism that  only a body coristituted as the suggested advisory council could 
give. I think many agencies i n  Washington would welcome aid such as we suggest 
and I cannot understand why the armed services reject i t .  

Having made the mistake of not appointinp an advisory coiiitcil of distinguished 
civilians to draft this code, thc mistake is compounded by seiiding this code to  the 
Congress without clearing it with the American Bar Association and other repre- 
sentative lawyer and veteran groups. 

There can be only one explaiiatioii as to why t tiis ha. not been done. The 
armed services do not want any  civilian control i f  they can avoid it. 

Let me call to your attention what an advisory council can do. 
(a )  There ought to he one ,Judge Advocate Depart,rnent, not three. 
Why have three Judge Advocates Gencral? Why not merge complctely at 

least the review functions of the t,hrce services and save the country rnoney and  
become more efficient? I t  should be noted tha t  Rlr. Forrestal has suggested some- 
thing of this sort for the medical service. 
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(b)  There should be one top board of Sentence Review, 
The code does not provide for a top board of sentence review or clemency board. 

(See Keeffe Report, pp. 230-236.) Presumably such boards are t o  be set up  ad- 
ministratively by regulations. (See ar t .  36.) This means tha t  with no genuine 
civilian advisory council, the services will do as they please about such boards. It 
is not even provided tha t  the three civilian judges buried in the Department, of 
Defense need be consulted, though doubtless they would be. This is most import- 
a n t  because over 75 percent of all court-martial cases are desertion or a. w. 0 .  1. 
and involve difficult psychiatric problems. h citizen army is bound to have many 
citizens who cannot make the necessary adjustment. Our board suggested t h a t  
this important problem be tackled by a top clemency board headed by a distin- 
guished civilian .lawyer upon which, in addition to the clemency officers of the 
services, there would be an  ablo civilian psychiatrist and  penologist. 

There is need to study the prison systems of the services and such a top board 
of periterice review would represent a needed check on the military prisons. Let's 
not forget what Thomas 1Iot t  Osborn found in the military prisons after the 
First Korld War. I t  worild be an  invaluable aid to  a civilian advipory council 
to have such a check on the prisons. 

( c )  Arc, officers treated better than men? 
A great deal has beer] said about officers receiving less severe treatment than 

enlisted men. Though our board reviewed almost every case of a man convicted 
by a naval court martial down to  1 month after YJ-day who was still in prison 
when we reached his case, we saw the cases of only three officers. We thus could 
not say wliether officers did or did not receive more favorable treatment than men 
and we pointed out tha t  the problem was difficult arid ought to be studied after a 
review of the cases (Kecffe Report, pp. 327-333). Kothing has been done about 
it. Will the three buried judges do this review with the t,hree Judge Advocates 
General? You can be sure that  if the Congress doea not create the adviP0r.v 
council, it will never be done. 

( d )  The effect of each discharge should be studied. 
Clemency has been granted in many cases by both the i i rmy and S a v y  by 

changing a dishonorable discharge to  a bad-conduct discbrge.  This is so much 
double talk because so far as our board coiild discover, there is very little practical 
difference between a bad-conduct and a dishonorable discharge. We asked tha t  
the  advisory council be created to  study those discharges so t h a t  if a man deserves 
some clemency and his discharge is to  be changed from dishonorable to  a better 
ticket, he will receive the mercy (Keeffe Report, pp. 318-325). There has been no 
advisory council and, therefore, there is not likely to  be any correction of this 
dreadful injustice. To a man of self-respect, one of these discharges is civil death 
because a recipient of either cannot be employed by the State or Federal Gorern- 
ment or many corporations. 

( e )  Should not double jeopardy be abolished? 
From the cases our board reviewed we were worried about the prevalence of 

double jeopardy in the armed services. An enlisted man gets into trouble. He 
is arrested and tried and jailed in the civil courts or his case is heard and he is 
acquitted or his sentence is suspended. When he is released by the civil author- 
ities he is promptly tried again by the military for the same offense. This is 
wrong. I n  our report we said so and asked tha t  the Advisory Council study this 
in all its phases. (See Keeffe Report, pp. 270 to  278.) As you might expect 
with no advisory council, nothing has been done and  article 14 of this uniform 
code preserves double jeopardy in all its glory. 

cf) The barbarous practice of not dating sentence from arrest continues in  
this code. 

I n  case after case our board reviewed, no credit was given for time the enlisted 
man spent in jail before sentence. Article 57 (b) provides t h a t  sentence runs from 
the date  of rendition and  I cannot see t h a t  any credit is to  be given for prior 
confinement. 

I n  our  report we asked tha t  credit be given in whole or in par t  from the da te  of 
arrest depending upon whether the defendant was confined t o  quarters or the post 
or incarcerat,ed in the brig (Keeffe Report, pp.  182-186). The point is important 
as in many cases delay of trial for proper preparation is in the defendant's interest 
and if subsequently convicted he ought to receive credit from arrest in the sentence 
rendered by the trial court. 

(g) Could not an  advisory council advise the armed services and the  Congress 
as to  whether the civil legal work of the services could best be handled by  the 
judge advocates or civilian general counsel? 

An advisory council would be of great value t o  the armed services because 
there is a great deal of civil litigation and procurement now handled by  civilian 

R'herc is i t ?  

Once more a n  advisory council is needed. 
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lawyers in both the Navy and  Army and Depart,riient of Defense. Ballantine 
made a s tudy for the Navy on the office of the general counsel tha t  such an  
advisory council could and should follow up. 

I have taken the liberty of listing these matters at  considerable length to  show 
the  committee that  there is no advisory council created for the same reason tha t  
the drafting of this code was not done by such an  advisory council. The  armed 
services want a minimum of civilian control, preferably none. I don ' t  blame 
them. But  as former President Herbert Hoover has recently pointed out ,  the 
expenditure of money is so great a factor i r i  our total economy there must be 
more, not less, civilian control. 111 this instance acitiaen army is t o  be left without 
informed civilian disinterested advice. her rc,form, the Congress 
must insist upon the appointment of a council t)y the President. 
If this be done i t  will not matter wheth 
defeated. The business will then he 
and  by annual reports and studies the Congress and the Secretary of I>efrnit: can 
correct the serious defects in this presetit legislatinil. 

2. Unlike the Chamberlain bill of 1920, the prevnt  riniforin code prewrves 
substantially unimpaired comniand control of thc court-martial system, and it 
fails to provide the needed impartial judicial review. 

The Congress will remember that  the Chamberlain bill of 1920, which failed of 
passage, proposed that  command control of courts martial be eliminated in two 
ways: (1) the convening authority or commanding officer was not to have the 
right any  longer to  review the judgment of the court that heard the cape; (2) 
court-martial cases after they were decided by the trial court were to be reviewed 
automatically before three judges appointed by the President, constituting a 
court of military appeals and  located in the office of the Judge Advocate General. 
I n  sharp contrast to  the provisions of the Chamberlain bill, the present uniform 
code preserves intact the review of the corivening authority, not only for clemency 
but  also for points of law. And while it does create a judicial couricil, consisting 
of three civilian judge. and located in the Drpartment of Ikfeiise, the right to 
appeal a court-martial case to  this judicial council is badly limited. 

Let me take up these matters in more detail: 
(a) The code leaves'unlimited review in the convening authority that  makes 

the charges and appoints the court. 
The convening authority or commanding officer makes t!ie charges against the 

accused and  picks the membership of the court. From the experience of our 
board in reviewing naval courts martial, I can confidently assert that  the principal 
thing wrong with trials is the fact that  the court is so under the domination of the 
commanding officer that there is no trial a t  all. I t  is iiot so much that  innocent 
men are convicted as that outrageously long sentences are given by the trial court. 
The convening authority is not a member of the trial court. He does not see the 
accused or hear the witnesses. Yet the trial court knows that their decision will 
be reviewed by the convening authority and the line of least resistance for the 
members of the court is to  fix a long sentence and  let the convening authority fix 
the final sentence. The  court 
under our American system-the court that  hears the accused and  sees the wit- 
nesses-should follow through and  fix the sentence, because it is in the best 
position to  do so. 

It, was the suggestion of Arthur Vanderbilt that  this review of the convening 
authority on law points be eliminated and that  the review power be cut down to  
review for clemency onlv. It, has been the suggestion of the American Bar 
Association not only that  the review be limited to  clemency but that  the selec- 
tion of the court be made by the Judge Advocate General and taken away from 
the  convening authority. This suggestion is a good one and I heartily approve 
it. It was the suggestion of our board that  the provisions of the Chamberlain 
bill of 1920 be followed, and  that  the review power of the convening authority 
for either law points or clemency be eliminated entirely (Kceffe Report, pp. 189 
t o  206). This is for the reason that  we t,hought tha t  under the guise of clemency, 
a convening authority will actually fix the sentence and t,he courts appointed by 
h i m  would continue to  give too long sentences, knowing full  well that  under  his 
clemency power, the convening authority will reduce the sentence to  what, he 
thinks i t  ought to be. The  viciousness of this system has always been the fact 
t h a t  not all sentences were reduced as the trial court thought they would be. 

The difficulty is tha t  the present uniform code preserves intact (arts. 60-64) 
t h e  right of the convening authority or the commanding officer to  make the 
charges against the accused, t o  appoint the court that  is to t ry  the accused, and  
t o  review the sentence passed by his own appointed court. 

This is just the reverse of what should be done. 



There will never be any improvement in court-martial trial procedure so long 
as this ower remains in the convening authority or commanding officer, 

(b) $he code preserves an unnecessary and expensive bureaucracy in tha t  
boards of review in the offices of the Judge Advocate are unnecessary, wasteful, 
cumbersome, arid undesirable. 

The present uniform code not only provides for review by the convening author- 
i ty or Commanding officer but after the case has passed him, i t  is t o  be reviewed 
by boards of review in the offices of the three Judge Advocates General. This 
seems to  me an unnecessary step and a waste of time and money. An efficient 
review would bring the case directly from the trial court t o  a court of military 
appeals such as the Chamberlain bill proposed. The boards of review in the 
offices of the three Judge .4dvocates General appointed by him will be subject 
t o  his control. You cannot expect such boards of review t o  give tha t  disinter- 
ested impartial review tha t  the Congress desires. Like the trial court, under 
the domination of the convening authority, the boards of review will be under 
the domination of the Judge Advocate General. It is equally undesirable. 
Courts should not be under the domination of anyone. The very creation of 
these boards of review is most undesirable in tha t  it is proposed to  give some 
cases only a military review before these boards of review. This perpetuates the 
old mistake of unequal review. 

(c) Appeals Under the Code To the Judicial Court Appear To Be For Generals 
and Admirals Unless You Get Death. 

The present uniform code creates a judicial council of three civilian judges, 
but the difficulty is that  the same vice tha t  was present before persists. The 
great virtue of the Chamberlain hill was that  the case of every man was reviewed 
autoniatically before a court of judges appointed by the President. This was 
our suggestion (Keeffe Report, pp. 216-222). There is no reason why the three 
judges cannot be expanded to five or seven if need be, and all the cases heard 
autoniatically by them. 

The Congress should realize that  over 75 percent of the cases are desertion or 
a. w. 0. 1. and there are very few points of law in them. I would think tha t  the 
officers of the Judge Advocate General's Department would be much more 
profitably employed in preparing cases for the judicial council. Why give the 
double review? The time consumed by the convening authority and these 
boards of review is a waste of time and money. Certainly the work of this 
court will not be greater than  the United States Circuit Courts of Appeals for 
the Second Circuit of or tmhe United States Court of Appeals for the District of 
Columbia. If it is t o  receive the pay and rank of a United States circuit court, 
it  ought to do the work of such a court. I am sure five judges could do it, sitting 
in panels of three judges as the circuits do. I cannot believe 
there is any merit in any suggestion that  boards of review are necessary to  cut 
down the volume of cases. Our board reviewed over 2,000 naval courts mart,ial 
from April t o  September. It can be done adequately by a five judge civilian 
court if it organizes right and goes to  work. 

Under the present uniform code, who can be sure who is given an  unqualified 
right to bring his case to  the judicial council? Unless you have been sentenced 
to death, the only ones who are given, under the uniform code, an  unqualified 
right to have their cases reviewed before the judicial council are generals a n 6  
admirals. I submit that  this is contrary to  the American system and tha t  every- 
one regardless of rank should have his case automatically heard before this t op  
civilian judicial council. 

(d) The Code Lets the District Attorney (JAG) Decide What Cases To Appeal 
To The Judicial Council. 

The Judge Advocate General is not. and by the nature of his office and appoint- 
ment, cannot be an  impartial judicial officer. He is in as inconsistent a position 
as a commanding officer or convening authority. He is t o  enforce discipline 
and he is t,o give defense. It is for this reason tha t  the English in their reforms 
have provided that  the Judge Advocate General be a civilian appointed on the  
recommendation of the Lord Chancelor and be responsible to  him. 

Significantly, in order to  reduce this conflict the English have removed the 
Judge Advocate General from the control of the Secretaries for State and Air. 
The committee headed by Justice Lewis declared that  the prosecuting and defense 
sides of the office of the Judge Advocate General's office must be completely 
separated. This recommendation of the Lewis committee follows and approve8 
the similar recommendation of the prior Oliver committee. And the recommenda- 
tion has actually been put into effect. See Report of the Army and Air Force 
Courts-Martial Committee of 1946 published in January 1949, Prefatory Note' 

Why not do this? 

Here again we see command influence in operation. 
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and paragraphs 107 and 109 and 115 t o  120. The prosecution seems t,o be placed 
under t,he Adjutant, General of the British Army for purposes of discipline and  
general administration. And the English have under consideration changing 
the  name of their Judge hdvocate to  “Chief Judge Martial” since in the future his 
duties are to be purely judicial and his tit,le is “confusing and misleading.” See 
paragraphs 30 and 114 of the Lewis Committee. The English also are considering 
changing the naine of the trial “Judge Advocate.” The  suggestion is t o  call the  
Trial Judge Advocate, the “Judge Martial,” or “Depiity *ridge Martial.” 
(See par. 197 of the  Lewis committee report.) This present reform carries out 
the program of the Oliver committee appointed when the English Prime Minister 
was a Conservative. 

T o  all intents and purposes thcre is no diffrrencc between the Judge Advocate 
General and a district a t to rn rv  i i i  civiliaii lifr. J’rt,  drsyiitc this basic conflict 
of interests, the  uniform cod? iii‘aTticle 67 (h) (2) providtns that the Judge .4dvocate 
General may  order forlvard to t h e  Judicial (huncil for rvvicw, such caws 2,s he 
pleases. This iiiea,ris that  i f  you are given a death 
sentence or you are a griirral or an  arlniiral or yo11 arc a man whose caw interrsts 
t he  Jirdgr .\dvocate Geiirral. you  can havr yorir casc apprnlcd to  the thrce c 
judges appoiiitcd b y  the President. 

Froin what I have w e n  of wvirlv of courts martial, I 5 a y  to yo11 that the tirnc 
has coni(’ n.lien review should br niveii to  every caw rqiially and withoi i t  dvpcndiiig 
lrpori thr action of anyoiir. \ V h c i i  nationa.l drfrnse is s o  iiccessary tha t  wc have 
to liavr large citizeii arniicls. t h v  lcyast that this (:oiigress ran do for thr pa.rcnts of 
American youth  is t o  see to  it t l int  the  casc of every one of thrm who is convicted, 
he reviewed .lwforc a top civilian corlrt. I say cspantt tlic ,Judicial (’oiiiicil to 
five jitdges and give revirw to  c\‘c.ry oiic alikr. 

( P )  T h ( *  code provision for revirw 1)y petitioii i:: a phoiiy. I t  is for the wickcd 
and n.ell ronnectrd. l int  for (;I .Tor. 

Thore is a thi rd way by  which R CAW can be rc9viowrd tiy the Judicial Council 
after i t   ha^ heen iiririccwsarily rcvir \vcd b y  thc coi ivr i i i i ip  aiithority and a board 
of revicw i n  ttir oWccs of the  thrrc jri:lgc. ntlvoratrs. Article 67 ( t i )  (3)  1)rovides 
that  iipo!i prtition of t t i r  acciisrti, t l i r  Jiitlicial (’oiiiicil can grant  a r(avi(s\v. I call 
your attention to  the fact that  th r  cod12 sigriificantly rloc~s not tell 11s who is to  
make this petition, In rny short toiir of diity with the  S a v y ,  I saw thr cases of 
very fnv clefendants that  wcrr highly rt1riratc:ti nicri. ‘I’hcty werr very yoiing 
mrn ,  and in moqt rases vc’ry poorly rcluraled n i r i i .  T h e y  mere men who were ir, 
trouble largcly hrcniise of had horn(, riiviroiimc.iit. They wvrc th,e children of 
divorccd p r r r i t s ,  and thc rcal poni  end iit~glcetcd in Anirrica. I hese inen, if  
they are t o  crrrcisr t h c  riglit t o  appeal, to filr a petition t c i  the  .Jiidicial Council, 
will have to have assistance. The oiily ones who will not rrqiiirc. assistance are 
the wicked and t h r  \vcll roriiicctrtl. This mrthod of providing an appral by  
petition will result in the  wrong kind of caws going to the .Judicial Council and  
the r ight  kind being hirrirtl i n  the I3oard of Rrvicw i n  the ofice of the  Judge 
.4dvorate General. 

( f )  The cock does not providc for a chirf dcfrnsc counsel. 
To he <lire that evr ry   ea,^ is pr rwt i tc~d  to t h r  Judicial (huncil, it was the sug- 

gestion of o i i r  tmard. based o i i  our cspt’rieiice i i i  rrvic:\viiig the cases, tha t  t.here 
shoiild hfl crraterl a chief dcff~ri~c~ roi i i iwl .  Such an  
officrr. and fiot t t i r  .Jiidgc? ; i d r o c a i r  (:c:iirral. shoiiid have the responsibility of 
appealing cases to  t h c  tnp  riviliaii eo\irt,  I t  i‘: too inuch to cspect ally ,Jirdge 
Advocatr Cipneral. n o  n1attc.r l i o n  w c s 1 1  iritrntioned arid no riiatter ho\v capable, 
to  act i n  t\vo capacities like Pooh I h h .  It is like asking the district attorricy to 
appeal thr raw of a defcndant that hv has coiivictrd. I f  ~ v r  have a chief defense 
coiiriwl appoiritcstl liy t h v  Srlcrctar‘y of 1)c~friiw. thcre is good reawn to supposr t>hat 
the chipf rlcsfriisr coi inse l  n i l 1  prc+(.iit to t h ( 3  civilian court the points that  should 
he p rcvn tcd  i n  thr. dvfensc of cvr ry  man coiivictcd hy a court martial. If he fails 
to  (lo so, hc has failed t o  do his specific riiitv. 

( q )  Thr code docs not iiisiire appral to the I.7nitrd Statrs  Supreme (:orrrt for 
GIs and Gobs. 

F i i r th r r i r io r i , ,  i n  nur  report W P  callrd attrritioii to thv fart that tliroilghorit the 
war therca w(2rt: i i ( b  cmv5 ap1)raled to t h c i  Sriprrroe ( ’ o i i r ~  o f  thc 1-riitetl States with 
reqprct to ariv :lmerican boy. It is a ciirious thing that our  highest ( h u r t  has 
heard cases with respect t o  Yamashita. Homma,  and the, (ierman srthoterirs, brit 
riot one case-rxcept for thc  recent IiirsIihr*rg case--of an Arnr+can tmy. 

In  my jiitlgincnt this is one of the grcatctst rcflections iipori t h e  Anirricari court- 
martial svstcin and in  m y  jiidgmcnt we will nevcar have cases appealed to the 
Supreme (‘oiirt of the Criitcd States iinloss we have R chief defense counsel charged 

This strikra in(: as very liad. 

iKcrffr I<eport p. 2*54). 



with the duty  of appealing to the Supreme Court of the United States such cases 
as in his judgment, he deems appealable. It is not t ha t  the services are opposed 
to giving an enlisted man a fair trial. The vice is t ha t  the system lodges appeal 
in the Judge Advocate General. If the system were changed so tha t  a chief 
defense counsel were charged with this duty,  he could be depended upon to do it. 
I have the highest respect, for the officers of the armed services and I know no 
body of men that can be better trusted to do their duty.  However, it might be 
well to have the chief defense counsel a civilian. Once we change this court- 
martial system so tha t  a chief defense counsel is created and is free to act ,  we will 
see appeals brought to  the Supreme Court of the United States from courts- 
martial convictions as they should be, instead of being buried in the offices of the 
Judge Advocates General. The convictions that, we have read about a t  Litchfield, 
the recent convictions that we have read about in the American district in Ger- 
many, arising out of the Malmedy massacre (see Xew York Times for Wednesday, 
March 2. 1949), indicate that  there are cases that should be brought t o  the Supreme 
Court of the United States. 

I n  my own experience, we had a group of cases involving alleged rape in the 
sugar cane in Hawaii which should have been appealed to t,he Supreme Court of 
the United States and were not. In fact, the recommendation of Felix Larkin, 
Esq. and myself t ha t  the convictions in t,hose cases be set aside has not yet,  so 
far as I know, heen followed, and our request that  those cases-in the event 
conviction was not set aside-be referred for study by a committee of the 'American 
Bar Association has not, been honored. There were other cases tha t  our board 
reviewed involving difficult judicial points which should have been reviewed 
in the Supreme Court of the United States and were not. Mr. Larkin and I 
made similar recommendations in respect to these and so far as I know, nothing 
has been done to set aside the sentences. Clemency was extended, hu t  the con- 
viction remains and this is a great injustice. To my way of thinKing, a chief 
defense counsel is an absolute necessity. Along with the creation of such an 
office should go a change in  the outmoded method of appeal of a court-martial 
case into the Supreme Court of the Tnited States. Such cases cannot be appealed 
except, by filing a writ of habeas corpus in  a district court of the United States and 
appealing from the district court to the circuit and then applying by wPit of cer- 
tiorari to the Supreme Court of the Pnited States. 0ur .board  asked this be 
corrected but nothing has been done so far as I know and this code does not change 
matters. The least that  should be done is to give 
the chief defense couiisel the right to appeal to the United States Court of Appeals 
for the District of Colurnhia or directly to the Supreme Court of the United States 
by certiorari. 

(h )  Having sabot.aged the judicial council in limiting its right to hear appeals 
in  every case, the code!completes the job by limiting it t,o points of law only. 

Another difficulty in t,he judicial council, as set up on the present code, is the 
fact  that  the judicial council call review only matters of law. The experience 
of t,he Army with its boards of review has been very bad. It' has been difficult 
if not impossible to tell what, is a question of fact and what is a question of law. 
The result is that  review by the boards of review of the Army has been particularly 
criticized. The present code permits an unlimited review before the boards of 
review, but in creating the new judicial council, it perpetuates the vice that  was 
present in  thc old Army hoards of review. I t  imits the judicial council t o  review 
qiiest,ions of law and chaiiis the judicial council to t#he facts as found by command. 
This is not t,he kind of civili.an review that we ought to hare .  We reviewed cases 
whcre we thought that  confessions had been extorted from the accused by torture. 
1s the obtaining of a confession by est,ortion a question of fact or a question of 
law? Cases of that  sort, are bound to  be difficult to review and t'he statute should 
be drawn so t,hat the judicial council has an unlimited right t,o review questions 
of fact as well as questions of law. (See article by Samuel Morgan, December 
1946 At,lantic Monthly and Keeffe Rept., pp. 226-227.) 

3. The only hope for real reform of courts martial is t o  create a n  advisory 
council. 

Frorn.what I have said, it seems clear t o  me that there is no hope for an  ade- 
qiiate thoroughgoing reform of the court-martial system unless a permanent 
advisory council is created as suggested by our board (Keeffe Rept,., pp. 2-5, 
introduction) and the American Bar Associat,ion. 

The hope of those in the armed services who oppose reform is that  t'hose of us 
who are informed and interested will 1ose.interest and tire out. I t  is a severe 
personal sacrifice for busy lawyers and busy men to  take the time that, is necessary 
to  present the civilian point of view on reform to the Congress. The Congress 

(Keeffe Report. pp. 251-253.) 



should recognize that we are  a scattered group and the matter  should not be left 
in this way. The  American Bar Association proposes, in line with the suggestion 
of our board, that  there be a permanent independent advisory council of lawyers 
appointed by the Presideut. Over and  above every other reform, I again urge 
upon you the importance of creating this advisory council so t h a t  t.he disinterested 
opinion of men like Vsnderbilt and IlcGuire and t l i c  rest can be brought t o  your 
attention. 

Respectfully submitted. 
ARTHUR J@HN KEEFFE. 

NOTE 

I call the at,tention of t,he committee to article 106 of the uniform code under 
which as I read it “any person in time of war” becoines subject, to mur t  martial. 
Article 106 applies by it,s terms t,o “any person” who is “in or about any  shipyard, 
a n y  inanufacturing or industrial plant, or any  other place or instit ut,ion cngaged 
in work in and of the prosecution of the war by the United St.atm.” Lhless this 
is not, “time of war” as meant by article 106, it would take effect today on enact- 
ment. In any event during the last war it would bc tlifficrilt., it, seems, t o  find 
anyone in the ITnited States not subject t o  this broad and danuerous language. 
With double jeopardy the vogue then, most civilians in wartime would be subject 
to both civil trial and court martial. This langiiage should he ton1 out  by t h e  
roots. 

*Mr. SMART. Justice JIcGuirc. has forwartlcd his rrcomnicndations 
to the committee and you will find that they a r r  includcd in the list 
of questions which I have prepareti for you. 

51r. BROOKS. Now, SIr. Smart, I would like to ask you this qurstion: 
Have the services indicated w1~etht.r they desirr to dcsigiin tcl sorneoIic 
here during the reading of the hill and if  so who (lo thry want to have 
present? 

5Ir.  SMART. I think this is the situation which W P  should undcr- 
stand, hlr. Chairman. This bill conics hcro from thr  National Mili- 
tary Establishment. You will recall that l l r .  Porrrstal, the Sccretary 
of Defense, appointed the commit tec which has prcparrtl this bill so 
that as far as we now know it rpprwrrits, in thc main, the complete 
agreement of all the services. 

As I have pr. tviously indicated thcrr are points of diffcrenc(>, which 
Mr. Larkin will point out during tlic hcaririps, antl on which dcpart- 
mental witnesscs should.antl must be hrard. So frir as rcprcscntntion 
is concerned, the Navy is represented today by thciir Jutlgc~ A(lvocatc 
General, the Air Forw is represented by Colonel J laxey who sat with 
the working group,’ antl the Army is rc.prescnt,cvl by Colonel Ilinsmore 
who likewise sat with the workirxg group. 

I n  addition, the Navy representative, Col. John Curry of the 
Marine Corps, rrpresentctl the Navy (luring the‘ working group con- 
sideration and he is here. So I tliinlc you havc a vcrv good rpprcsenta- 
tion of the thrce services here today, in the event you want to question 
them. 

Mr. BROOKS. Since that is the case, I think i t  woultl hc appropriate 
for the committee to go into exccutive scssion in rcading tho bill 
section by section. And we want the reprrsentativcls of the services 
as indicated to be present for that  purpose. 

Mr. SMART. May we go off the record. 
Mr. BROOKS. Yes, off the record. 
(Discussion off the recorcl.) 
Mr. BROOKS. It has been pointed out that  therc is 110 furdninont8al 

need for an executive session, so we will j u s t  procwd t,o tw~l trI iv hill 
without an  executive session. 

Mr. ANDERBON. Mr. Chairnian, i H  it yoiir plti,ti i iow 180 HI,iIwt wil.lr 
the reading of thc bill? 

I think that is iiiu(’1i h t r I o t * ,  
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Mr. BiLooKs. Ves. 
Mr. ANDERSON. I had three vr  four questions here I wnnted b ask 

Mr. Larkin or Professor Morgan. 
Mr. BROOKS. Mr Smart tells me Professor Morgan will be back. 

And he especially wants to be heard on certain particular articles. 
If there is no objection we will start reading the bill, and I will ask 
Mr. Smart, if he will, to read article 1, following which we will take 
up the disputed portions and interrogate any witness we want, and 
then pass on to the next one. 

Mr. SMART. Mr. Larkin has 
hlr. LARKIN. Not  a question, Mr. Chairman, but  before we s ta r t  

with the reading there are ant! or two things I would like to bring to 
your attention which 1 think might be helpful in connection with the 
reading of the bill. 

We have available for the members of the committee a staff study 
which was prepared for the Military Justice Committee. I n  view of 
t,hP diverse number of views you have heard on every article from the 
various witnesses who appeared, you may desire to do a little additional 
research of your own and in that connection I think this study which 
the staff of the committee that drafted the Uniform Code had before 
it and considered might be very helpful. 

This study was not prepared for publication, and i t  has not been 
edited for publication, and occasionally you will find in the different 
briefs questions raised which subsequently are answered in the code. 
But i t  is the only complete study on a comparative basis. 

question, sir. 

iMr. BROOKS. Do you have some of them avpilable here? 
Mr. LARKIN. Yes. 
Mr. BROOKS. Suppose you give them to Mr. Smart for distribution 

to the members of the committee. 
Mr. LARKIN. Yes, that is a comparative study of the Articles of 

War, and the Articles for the Government of the Navy with an 
explanation in each case of the differences. This study was completed 
before +,he committee started its deliberations. They had it before 
them and i t  gave them all the pertinent information on each and 
every point that  we could find, showing the differences and the prob- 
lems involved, the suggestions and recommendations that  had been 
made by various groups, and in each instance it pointed out the change 
that had been made in the Articles of War by the Elston bill. 

So i t  is a fairly complete reference work. And as I say, if you care 
to go to sources on any one point, i t  will be particularly helpful to 
you, I am sure. 

Mr. SMART. I would like to say, Mr.  Chairman, I think the com- 
mittee will find an additional presentation of the code which I will 
now issue to each of the members, very helpful throughout these 
hearings because a t  the close of each article and section of the bill i t  
includes a notation showing you exactly where that  article or section 
came from, the particular article of war, the particular article for the 
government of the Navy, and following that  you will find comments 
as to the attitude of the working group and also the policy group. 

I think, rather than to use this large reference, to which Mr. Larkin 
refeis, unless you have some very knotty problem, i t  will be much 
better to use a copy of the bill as to page and line and follow i t  in this 
other document which I will distribute. 

Mr. LARKIN. If you will indulge me 1 more minute, Mr. Chi&man, 
I would like to  acknowledge on behalf of the National Military Estab- 
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lisliment and our office part,icularly for the record the debt that  we 
owe hlr. Smart, your extremely capable professional member. 

As you k n o ~ v ,  l l r .  Smart' sacrificed a great' deal of his time, I think 
his vacation too, to join in the daily debate we had all last summer and 
all last fall on this whole subject'. His advice and counsel was in- 
valuable to us tlirougliotit our whole deliberations. 

I point out tliis: Konc of thc crrors or mistakcs you may find in the 
code are l l r .  Smart's. 

l l r .  SxiR,r. 11r. Ch i rman ,  I tliink it well to keep the record 
exactly straight' on this point. 1 appreciate the kind things hlr. 
Larkin has said. You will probably remember that hlr. Forrestal 
extended me an invitation to sit as an observer wit'li his committee. 

I snt solely as an 
observer and u-itli tlie fralili understantliiig that  I was in a position to 
criticize aiiy word, every word, every line, arid every article of the 
bill after it got hcre. 

I merely sat in an effort to I)c Iiclpful i f  I could be, and I hope that  
I \vas. 

l l r .  BROOKS. Son-,  1 1 1 ~ .  Smni't, tlic cornmittcc lirioIvs that YOU 
were tliere and sat iii 011 c~vcr~y portiori of tlic rvriting of tliis proposed 
law. Would you ratl iw m a k e  statc~mcrit, that is a general state- 
ment, in referelice to .vour studics or ~voul t l  you prcfcr to do it' section 
by section? 

hlr .  SMART. I think \vlintcvcr assist:iiic.c T rail givc the commit tee, 
l l r .  Chairman, n-odd bc fur ~iiore cfl'cctivc 011 u swtion by section 
consideration of the bill rntlicr t l in i i  hy u ycticral statement. I think 
you have heard all tlic gc11cid statc3riieiits you want. It is t'ime to 
get down to business now. 

STATEMENT OF FELIX LARKIN, ASSISTANT GENERAL COUNCIL, 
OFFICE OF THE SECRETARY OF DEFENSE 

Mr. L . ~ R I ~ I N .  For tlie record, l l r .  Chairman, my name is Felix 
Larkin. I am the Assistant Geiicral Counsel in the Office of the 
Secretary of Defense. I served as executive secretary to the com- 
mittee 0x1 the Uniform Cotlc of Alilitary Justicc and was chairman of 
the worliiiig group that did tlic initial studies arid developed this com- 
parative study arid the various other iiiformatiori we have hcre for 
you. 

Mr. BROOKS. I n-oultl tliink, Air. I,arkiii, again, in reference to you, 
that  the committee would ratlicr proceed with the section by section 
discussion of the bill. 

Mr. LARKIN. Yes. 
Mr. BROOM. Sirice tlwy have rcwivctl so many general statements 

But I know of your ~ w r k ,  t'oo, in reference to the bill and 

Mr. LARKIS. 1 think tlic most c4ficimt \vay and the most expedi- 

lh. BROOKS. A11 riglit. 
S o w  do you have the analysis, l l r .  Smart, that you referred to  

Mr. SMART. That is it .  Tlie typeivrittcn documcnt which is before 

With your permission, 11r. ClitLirnirui, I am ready to start  with 

They arc all ours. 

Our committee granted me that permission. 

already. 
we certainly want t o  hear from you 311 cvcry critical point. 

tious way is just go tlirougli it section by section, as you suggest. 

y esterday? 

you. 

article 1 of the bill. 
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Mr. BROOKS. All right, sir. 
Mr. SMART (reading) : 

ARTICLE 1. Definitions. 
The following terms when used in this code shall be construed in the sense 

indicated in this article, unless the context shows tha t  a different sense is intended, 
namely : 

(1) “Department” shall be construed to  refer, severaily, t o  the Department of 
the Army, the De artment of the Navy, the Department of the Air Force, and, 
except when the Ebast Guard is operating as a part  of the Navy, the Treasury 
Department ; 

(2) .“Armed force” shall be construed to refer, severally, to the Army, the Navy, 
the Air Force, and, except when operating as a part  of the Navy, the Coast 
Guard; 

(3) “Navy” shall be construed to  include the Marine Corps and, when operat- 
ing a s  a part  of the Navy, the Coast Guard; 

(4) “The Judge Advocate General’’ shall be construed to refer, severally, t o  
The Judge Advocates General of the Army, Navy, and Air Force, and, except 
when the Coast Guard is operating as a part  of t he  Navy, the General Counsel 
of the Treasury Department; 

( 5 )  “Officer” shall be construed t o  refer to a commissioned officer including a 
commissioned warrant officer; 

(6) “Superior officer” shall be construed to  refer t o  a n  officer superior in rank 
or command; 

(7) “Cadet” shall be construed to  refer t o  a cadet of the United States Military 
Academy or of the United States Coast Guard Academy; 

(8) “Midshipman” shall be construed to  refer t o  a midshipman a t  the United 
States Naval Academy and any other midshipman on active duty in the  naval 
service; 

(9) “Enlisted person” shall be construed to  refer t o  any person who is serving 
in an enlisted grade in any armed force; 

(10) “Military” shall be construed to  refer t o  any or all of the armed forces; 
(1 1) “Accuser” shall be construed to  refer t o  a person who signs and swears t o  

the charges and t o  any other person who has a n  interest other than an official 
interest in the prosecution of the accused; 

(12) “Law officer” shall be construed to  refer t o  an  official of a general court 
martial detailed in accordance with article 26; 

(13) “Law specialist” shall be construed to  refer t o  an  officer of t he  Navy or 
Coast Guard designated for special ddty (law) ; 

(14) “Legal officer” shall be construed to  refer t o  any officer in the Navy or 
Coast Guard designated to perform legal duties for a command. 

References: f i s t  article of war; title 1, United States Code, section 1 
(1946) (words imparting singular number, masculine gender); N. C. 
and B., appendix B-73. 

Commentary: The definitions in this article pertain only to this 
code. In  the interest of economy of draftsmanship certain words, 
such as “The Judge Advocate General,” have been given special 
meanings. 

For the purpose of this code the Maxine Corps and, when o erat’ 

armed force. 
A provision as to masculine and feminine gender is unnecessary in 

light of title I United States Code, section 1. 
Mr. BHOOKS. Do you want to make any comment on that, Mr. 

Larltin? 
Mr, LARKIN. I think this general comment should be brought to 

your attention: These definitions are designed for this code alone. 
They are not to be understood to apply to these terms in other aspects 
or for othpr military purposes. For instance, the definition of “judge 
advocate” is not a full description or definition of just what the judge 
advocate is, but for the purposrs of this code we have adopted this 
definition. 

Just proceed. 

as part of the Navy, the Coast Guard, are considered part of t l Y  e nava 
The term armed force includes all components. 
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So I think you oiight to bear in mind that the construction is for 
the purposes of understanding these terms when they appear in the 
code for the purposes of military justice and not for all purposes, 

Mr.  ELSTOX. Do you not think maybe it would be a good idea, Wir. 
Larkin, to begin your article 1 with the words “for the purposes of this 
code the following terms wlien used in this term should be construed.” 
and so forth? 

hlr. T A R K I N .  I think we have the same effect, Mr. Elston, by our 
commentary. Incidentally, I would like to offer it for the record and 
I would like to  offer it each time we discuss an article. 

I thinlr it will supplement the testimony we have had on all t’lie 
articles and will make for u much fuller legislative history on t.he 
specific and intended meaning of each provision. And by pvtting in 
the record the reference and the commentary we will have a legishtive 
history which will make it very much easier for the drafters of the 
manual if this bill ever becomes law. 

Now, if you will notice under the comnientary of article I the 
notion I just mentioned is contained. I will read the first paragraph: 
“The definitions in this article pertain only to this code. In  the 
interest ot econoniy of druftsmariship certain words, such as ‘the 
Judge Advocate General,’ have been given special meanings.” 

It was for the purposes of econoniy rather than having to insert 
addit.ional lanpiiage here n n d  in ench and every place throughout t,he 
code, that definitions of tliis type were used. 

For instance, an example ivould be wherever we speak of the judge 
advocate we intended to mean the general counsel of the Treasury 
for the piirposes of the Coast Guard in tinie of peace. Instead of 
repefiting timc and time again the ful l ,  complete coverage of t’he word 
it makes for econoniy in draftsmanship if we just define it, So I 
think i t  is unnecessary. 

5Ir. BROOKS. Your commentary refers to the fact that the hlarine 
Corps, which operates as a part of the Navy, and the Coast Guard 
are considered part of the naval armed force. 

Mr. T , . ~ I ~ K I s .  Yes. 
5lr. BROOKS. But that’ is in time of war .  
l l r .  LARKIX, Insofar as the Coast Guard is concerned? 
Air. BROOKS. Yes, insofar as the Coast, Guard is concerned. 
Mr. LARKIN. That is right. 
Jfr .  BROOKS. What about in time of peace? 
J l r .  LARKIN. In times of peace, the Coast Guard by the terms of 

this code will operate under this code. That  is something that I 
do not think has been clearly brought out here. The present situation 
as you know is that in time of war when operating with the Navy the 
Coast Guard are under the Articles for the Government of the Navy. 

However, in peacetime they have their own disciplinary laws which 
are a substitute for the Articles for thr Government of the Navy. 

Now we were conscious of that difference. We were also conscious 
of the fact that the Coast Guard at’ the present time has recodified 
their organic legislation and it is before the Committee on Merchant 
3farine and Fisheries, I think, for consideration. 

In  that recodification they were also recodifying the disciplinary 
laws that apply to them in peacetime. 

Since we are tryin to provide a code that was as uniform as possible 

. 

we were anxious to 1 ave the Coast Guard come in under it and not 
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liave t h m  st ill rcmaining in peacetime under separate disciplinary 
laws. 

For  t'hat rwson the Coast Guard WRS invited to join our deliberations 
and they srrit a roprescnt,at,ive. IIe sat in throughout our working 
group Iwnritips. 11, is providcd hcre that  t,he Coast Guard in time 
of p ~ ~ ~ r t :  u r u l  war is sribjert to this code and they freely consent and 
jniti in thc s i~ppor t~  of it.  

So t h o  c 1 f f v c . t  of this code is not' oniy clues it cover the Army, Navy, 
and Air Forre and the Coast Guard in time of war, but in time of 
pcacct as wcll. So tlicre is now on(: milittlry justice system for all of 
the urrncd forros in peacetime and in war. 

l f r .  E L ~ T O X .  At the outset I would like to ask Mr .  Im-lrin this 
c~urst~iori: I)id your committee take into consideration the recom- 
rrit~tul:\tions of the Hoover Conimission insofar as the services are 
( : o t i ( ~ ~ r n ( ~ l ,  to SPC wli~tJier or not the enactment of this bill might in 
some' ninri i i (~r  csoiiflic-t n-itti some s u h q u e n t  lcgislat~ion that Congress 
rnuy c>iiact l o  carry the provisions of the Hoover report into effect? 

JTr. l J . i~ t t i~x .  Tllc Hoorcr rcport l i d  not been released during most 
of our tlelihrntions r ~ n d  it was riot until the very end that we had 
sonic' of those task forct. reports. \Ye did consider it-not very 
rnrc~ftilly twc:Liise t h o  possihility of tliose recommendations being 
enncatctl 1)y tho Congress arc specultltivc as are all otlier proposed 
(.ha I1 SI ' 3  . 

t 3 i t t  :I$ fat. lis wv can see this code would not interfere with proposed 
changm in the S a t  iorial -SecI.iritp Act or would not be inconsistent 
with tlicm. 

1 I r .  I31;oolis. Of course, even if the rccomrnendat'ions of the 
1 l o o v c ~  1<c.port8 wliich T W ~ A  niadi ycstcrday regarding the Army 
c~ngincvrs ivvtx~ piit' into effect, they could still conic within the pro- 
visioiis of this title. 

h l r .  I J A R K I N .  Yes, sir. 
J l r .  SMART. 'rliat is right. 
111.. AXDI:I~SON. Alr. Chairman, I was not present'. uiifort'unately 

wticn h lr .  Spirgclbcrg tcstifird thc ot'lici. day, but I think lie furnished 
t ~ r l i  nic>irit)vr. of' tlir caotiiniittrc with n lcttcr :ln(i his rccomniendations. 
I not(' tlint tic h:id :i t.rcotniricnclatiori for tlvo ndditionul definitions 
i n  :irt ivlv 1 .  
111.. SMART. ;\lay I say t'liis, l l r .  Andcrson, in regard to  that 

i~iqiiity. 111.. Spicyylhc~rg's critirisrn of the bill gors to  the present 
t r ic~t l io t i  for soltv>tioii of cwurts. T h a t  bcgins wit'li article 22 of this bill. 

I t i  ot I i ~ r  wur(ls, if thc. car i rni t tc>r  sliould tlccidc tjo amend urt'icle 22 
it1 nwordni ic (~  w i t t i  his rc~c~orritric~ndntiori, tlicri it will be nccwsary to 
('oiii(1 back to  ntticlc 1 ant1 insort those.. Rut until r w  get to article 22 
t l i n t  is not H nintt,cir of issuc. 

'J'hnrik you. 

Do you I I : I V ( \  tiny c*ornmcnt, 111.. Sinart, on  t'lint? 

111.. l i ~ ~ ~ : ~ t ~ ~ ~ .  I S(Y. 
nIr .  I~I{OOKS. Now rc~fcrc~tiw W:IS nindc the other day, t'oo, to  sub- 

scic.t,ioii I I ,  i n  r c ~ f ( w i i c t ~  to  tlic. wording of that subsection rc.garding 
thc~ I I I ( ~ L I I I ~ I I ~  of thr \ v o i d  ~ l~ ic (~ i t s c~r . "  1)ocs anyone care to  make any 
coninlt~nt 011 111:1 t ?  

A 1  I , .  ~ , A I ( I L I N .  1 miglit suppIy this information on that, h h .  Chair- 
m i i n .  \Vli( ln W P  stiitlicd the N a r y  and Army syst'ems we found a 
( ] i f l ' ( ~ r ( ~ t i c i ~ ,  i r i  thv ~n:iiiiicr of prc.f(irring charges arid specifications. 
'I'hnt is provi t l td  in  tlic lat,cr tirtioles of the code which we will come 
to as WI' I m t l  t h I >  codc. 



But  by virtue of the difference in the two procedures the standard 
definition of an accuser as heretofore employed by the Army might 
well have caused or resulted in this incongruous situation, that  the 
Navy commander who convened the court would have been dis- 
qualified by virtue of the definition. 

In other words, the definition substantially is that anyone who 
prefers charges is ineligible to  appoint the court or sit as a member 
of it .  Now the Nav system did not heretofore have a preferring of 

took place after the investigation was concluded. 
And the preferring or refering of charges and the convening of 

the court was a simultaneous action. Now under the strict definition 
of accuser we were afraid there might be a possibility that  the Navy 
commander could not have, by virtue of the official signing of the 
charges themselves, qualification. He w-ould have been disqualified 
by virtue of being a technical accuser. 

But  the 
complaint in this connection was that a commander who was dis- 
qualified could order a subordinate to prefer the charges. Well, that 
I think overlooks a present regulation providing that no commander 
can order any subordinate to prefer charges a t  all. 

The persons who prefer the charges or refer them to trial and 
appoint courts are required to do so on their own initiative and on their 
own independent judgment and not a t  the order of anybody else and 
this definition does not change that a t  all. I do not have any fears 
on that score. 

hlr. BROOKS. Mr. Smart, do you have a comment? 
hlr. SMART. I want to state to the chairman that Adrriral Russell, 

hir. BROOKS. Admiral Russell, do you have a comment on that?  
Admiral RUSSELL. Yes, sir. I think subsection 11 relates to article 

30. I would suggest that i t  be left or marked when we take up that 
article, for this reason: I have a feeling that  we are confusing pleading 
with what might be termed a complaint. We do not want to get 
somebody into the business of pleading who is not competent to draw 
up exchanges and specifications. 

hlr. BROOKS. If there is no objection, we will wait until we reach 
article 30. 

Admiral RUSSELL. I have one more comment to make, sir, for the 
record. 

Mr. BROOKS. All right, Admiral. 
Admiral RUSSELL. Under the existing law the Coast Guard operates 

as a part of the Kavy in time of war or when the President shall so 
direct. In  other words. it is not quite accurate to say that they are 
never a part of the Navy in time of peace. Actually they became a 
part of the Navy before we went to war, in World War 11. 

Mr. ANDERSON. Do you think that would require a change in one 
of these definitions? 

Admiral RUSSELL. No,  sir. 
Mr. SMART. No. 
Mr. BROOKS. They still come within the terms of the code, as I 

understand it, regardless of whether they are actually in the Navy or 
under the Treasury Department as presently written? 

charges initially as  t K e Army system did. The preferring of charges 

So for that reason we have changed it around a little bit. 

the Judge Advocate General of the Navy, has a comment. 

Are there any further questions regarding this article? 

Admiral RUSSELL. Yes. 
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Mr.  SMART. That  is correct, Mr. Chairman. 
the direction of the President they are attached to the Navy. 

Mr. BROOKS. Yes. 
Mr. SX~RT. They will then follow the Navy jurisdiction and will 

follow thc same codr. 
Mr. BROOKS. But  will still be governed by the same, identical 

rules? 
Mr. SMART. That  is right. But  in peacetime instead of being 

under Navy courts-martial jurisdiction, or when not ordered at twhed 
to  the Navy by the President, they will try their own cases with 
Coast Griartl personnel under this same code, whereas today if the 
Coast Guard has a serious offrnse of any type it must refer the case 
to  the civilian authorities, to the Federal court and district attorney, 
and thcn worry with i t  for months to see u-hether or not the fellow 
pets tried. 

hlr. BROOKS. What alsokit the appellate jurisdiction? Would i t  
be the same as under this code? 

l f r .  SNART. Yndcr this code, in peacetime, it goes right on u p  
through the judicial council to the Secretary of the Treasury, and, 
if neccssnry, to the President. 

l f r ,  DEGRAFFEXRIED. hlr. Smart, did I understand you to say 
that  right now that  the Coast Guard, whcn it is not attached to the 
Navy, has no mcthod of courts-martial of its own? 

11r. Shi.\Irr. That  is not exactly the ease, hfr. tleGraffenried. They 
(lo hnvo n nivthotl of procedurc Titlc 14 United States Code provides 
they will substantially folloiv the  .2rticles for thc Government of tlie 
Navy for proccdcire. But when they have a serious case-murder 
or rape or something of that character-then they will turn tha t  
case over to the Federnl district court. Then i t  is n matter of indict- 
ment and follo\ving i t  throu h throiigh civilian channels completely 
apart from the Coast Guarf ,  which by statute, 1\14 U. S. C. 1) is 
defined as a military service. 

hlr. DEGR~FFENRIED.  They have no method of their own to  handle 
serious cases? 

Slr. SMART. That  is correct, as of today. 
h3r. BROOKS. Any further questions? 
Mr. HIRDY. To what estent, then, or will it to  any extent, Rill 

this legislation bring the Coast Guard under the jurisdiction of the 
Dcpnrtment of Defense with respect to justice? 

l l r ,  L ~ R K I N .  During peacetime they mill not be tinder the Depart: 
ment of Defense, except that thcir caws will be appealable to the 
judicial council in the same way as the cases of Army, Navy and 
Air Force. 

They will havc their own courts with their own personnel. They 
will have their own board of review. The Secretary of the Treasury 
will have the same function as the Departmental Secretaries. 

Their gencral counsel will have the same function as the judge 
advocatc general have for their own purposes. But  they are keved 
in through tlie judicial council which is this independent tribunal. 

Afr. H ~ R D Y .  So undcr the final review there would be some tie-in 
with thc Department of Defense? 

Mr. LARKIN. Yes, sir. 
Mr. HARDY. Even though the Coast Guard is under the Treasury 

Department? 

I n  time of war or a t  
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Mr. BROOKS. Not  a commissioned officer. 
Mr.  LARKIN. They are the type of personnel with a warrant. 
Mr. BROOKS. Any further questions on the definition? 

we will proceed with article 2. 
A h .  SMART (reading) : 

ART. 2. Persons subject to  the code. 
The  following persons are subject t o  this code: 
(1) All persons belonging to  a regular component of the  armed forces, including 

those awaiting discharge after expiration of their terms of enlistment; all volun- 
teers and inductees, from the dates of their muster or acceptance into the armed 
forces of the Uiiited States;  and all other persons lawfully called, drafted, or order- 
ed into, or t o  duty in or for training in, the armed forces, from the dates they 
are required by the terms of the call, draft, or order t o  obey the same; 

(2) Cadets, aviation cadets, and midshipment; 
(3) Reserve personnel who are voluntarily on inactive duty training authorized 

by written ordcrs; 
(4) lictired pc~r.*oiinel of a register component of the armed forces who are en- 

titled to receive pay;  
( 5 )  Retired personnel of a reserve component who are receiving hospital benefits 

from an armed force: 
(6) llernbers of the Fleet Rpserve and Fleet Marine Corps Reserve; 
( 7 )  All peri;onq i n  custody of the armed forces serving a sentence imposed by a 

court-martial: 
(8) Persoiiiic~l of thc Coast and Geodetic Surey, Public Health Service, and other 

o r g ~ n i z ~ t i o i i ~ ,  \vheii scrving lvith the armed forces of the United States; 
(9) Prisoners of \var in custody of the armed forces; 
(10) 111 tinic, of ivar, all pcrsoiis serving with or accompanying an armed force 

in thr  f i ~ l t l :  
persoils serving with, employed by, accompanying, or under the  

I of the armed forces without the continental limits of the United States 
lowing Territories: that part of Alaska east of longitude 172” LV., the  

(:alia1 Zone,  the  main group of the Hawaiian Islands, Puerto Rico, and the Virgin 
Islaiitis; 

(12) A11 persons within an  area leased by  the United States which is under the 
control of thc Secretary of a Department and which is without the continental 
liriiils of the L’riitcd States aiid t h e  following Territories: that  part of Alaska east 
of IoiiKiliirle 172” JV,,  the (:alia1 ZOIIC, the main group of the Hawaiian Islands, 
l’urrto Rico, aiid the Virgin Islands. 

RefercIiccs: Sccond article of war; proposed A. G. IT., article 5 (a); 
Rcvisotl Statiitr, section 1256 (1875), 10 U. S. C., section 1023 (1946), 
(rc3tirctl Army officclrs); 40 Stat. 87 (1917), 33 E. S. c. section 855 
(1040), (Coast ant1 Gcodetic Survcy) ; Revised Statutes, section 1457 
(1875), 34 U. S. C. section 389 (1946)) (retired naval officers); 52 
St,:il. 1180 (1938), 34 U. S. C., section 855 (1946), (Naval Reserves); 
52  Stat .  1176 (1938), 34 1:. S. C., section 853d (1946), (Fleet Reserve 
ant1 Rctirwl Rcscrrcis); 57 Stat. 41 (1943), 34 1:. S. C., section 1201 
(l94fi), (nonmilitary pcrsons outsidc of the United States); 58 Stat. 
690 (1944), 42 U. S. C., section 217 (1946)) (Public Health Service.) 

Commentary: 
Paragrapl~ (I) is an adaptation of A. W. 2 (a). The term “induet8ees” 

has bcm utltlcd to mnkc the. paragraph consistent with sect’ion 12 of 
Public L:LW 759, Selective Service Act of 1948, Eightieth Congress, 
sccontl scssion (Juiic 24,  1948), ~vhicli provides: 

S o  p(’rsoi1 shall l)c tricd by court martial i n  any ease arising under this title 
U I I I ( W  s uch  [icrwii has Iwcii actually i i i t l ~ i c t c d  for training and service prescribed 
u i i d ~ ~ r t I i i i t i l l ( i  * * *, 

If not, 

I’nrngrnpli ( 2 )  is an adaptation of A. W, 2 (b). Sec article 1 for 
t lc f i r i i  tions of “oadet” ant1 “mitlsliipman.” 

I’niqynph ( 3 )  is adnptcd fiwm 34 U. S. C., section 855.  The 
rcquirc~mrnt tha t  there bc writton orders is added for two reasons. 
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First, the applicability of this code to personnel on inactive-duty 
training is desirable only with respect to certain types of training, 
such as week-end flight training, and the written orders will be used 
to distin uish the types. Secondly, the orders will be notice to the 

Paragraphs (4) and (5) have their sources in 10 U. S. C. section 
1023 and 34 U. S. C., sections 389, 853d. The power of the Navy 
over Retired Reserves has been reduced. 

Paragraph (6) is the present law. See 34 U. S. C. section 853d. 
Paragraph (7) is a slight modification of A. W. 2 (e). I t  follows 

article 5 (a) of the proposed A. G. N. by limiting applicability to those 
persons who are in custody of the armed forces. 

Paragraph (8) is drawn from 33 U. S. C. scctioii 855 and 42 E. S. C. 
section 217. 

Paragraph (9) is consistent with articles 45 and 64 of the Geneva 
Convention on Prisoners of War (47 Stat. 2046, 2052, (July 27 1929)), 
in that the prisoners of war are subject to this code and thereby have 
the same right of appeal as members of the armed forces. 

The phrase “in the 
field” has been construed to refer to any place, whether on land or 
water, apart from permanent contonments or fortifications, where 
military operations are being conducted. See I n  Re Berue (54 F. 
Supp. 252, 255 (S. D. Ohio 1944)). 

Paragraphs (11) and (12) are adapted from 34 U. S. C. section 1201, 
but are applicable in time of peace as well as war. Paragraph (11) 
is somewhat broader in scope than A. W. 2 (d) in that the code is made 
applicable to persons employed by or under the supervision of the 
armed forces as well as those serving with or accompanying the same 
and the Territorial limitations during peacetime have been reduced 
to  include territories where a civil court system is not readily available. 

Personnel of the Coast Guard are subject to this code at  all times 
as members of an armed force. 

hlr. BROOKS. Now, hlr. Larkin, we will be glad to have your com- 
ments on this article, which I think calls for considerable explanation. 

Mr. LARKIN. May we take them up numerically-these sub- 
divisions? 

I n  Subdivision 1, in general, we have provided for jurisdiction over 
persons in the Regular components, which is a continuation of the 
present jurisdiction. The second part of that paragraph, after the 
f i s t  semicolon, provides for the jurisdiction of volunteers and induc- 
tees, that is, people who either volunteer for service or are drafted 
by the selective service law. 

And in the third segment of that paragraph, after the second semi- 
colon, we provide for all other classes. 

Now there has been a considerable amount of com’ment by the 
various witnesses. The first comment I think we should consider is 
the question of when volunteers or inductees become subject to the 
jurisdiction of the code. 

I think there has been a misreading of this by a number of wit- 
nesses, particularly those who say that draftees become subject to the 
jurisdiction from the dates they are required by the terms of the call, 
draft, or order to obey the same. That,is not our intention and I do 
not believe it is justified from the language. 

personne f concerned. 

Paragraph (10) is taken from A. W. 2 (d). 

b!IO886 0--5&21 
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There was some doubt in the previous Article of War-Article of 
War 2 which covered this same subject as to when inductees were 
subject to the Articles of War. Generally I think this latter part has 
been construed as the time when they are sworn in or mustered in. 
However. it has also been construed as the time when a man starts 
his traveling to report for service. 

The Selective Service Act of last year specifically provided that ab i o  
these draftees, jurisdiction over them shall not arise until they are. 
actually inducted. We have adopted that provision ant1 tiic practiw 
will continue under this code of trying people who are znllctl or draftcd 
but  who do not report and become draft dodgers by tlir I;cvlcrnl courts. 
The military will not have jurisdiction over them until thc.y are 
inductcd. 

l f r .  BROOKS. When you use the term inducted, yna riit’:2n swe.uring 
in, do you not? 

Slr. LARKIN. Fe l l ,  wheii they are sworn in an4 n w  8 

service. We have (lone that, if you will follow m e ,  by 1115 
second segment here the word “inductees.” Hrwt(iEow ?tic c 4 ~ $  :(.le 
of War read: 

All volunteers from the dates of their inlister or accrp tarn  iriio lhe :irrned 
services. 

It did not say inductees, hut the Selective Service Act - -ai l t i  wr hast- 
made a reference to that in our commentary if you look t l k  1 I -pr.ovid4 
that- 
no person shall hr tricd by courts martial in any CRSC arising uirricr 
such prrsori has been actually inducted for traiiiinF and 5 c n  ii*c 1, 
this title. 

S o w  thtit clearly postponed the jurisdiction uti til they 
inducted or mustered in. . h d  we ameuckd tlke I r t i , ! ~  of  \Tar 2 
by putting inductecs in there, in that sciond sc‘>i ion,  ‘4  lit! !)y rxir 
commentary sliow that i t  is our intention that we follnw thi- wlcr’tive 
Service Act in that connection. 

Mr. BROOKS. )That, then, does that concludiiig cinii; 1 i T i  that  
sentciice say? 

l f r .  L.IHKIN. Now, the concluding clause in the sentrri 81, 5 : ; ; ~ s  all 
other than those drafted under the Sclective Service . i c t .  .is t o  the 
calling in or prrhaps the drafting in of the Reserves to active diity- 
the National Guard and any other organizations which may be called 
to active duty, as to them since they are alrcady niembrrs on inactive 
duty and already have becn sworn in, why the jurisdiction will arise 
from the dates thry arc required to obcy them-I think the construc- 
tion there would hc when they actually report for duty or perhaps 
whcn they lcltvr their home on their way to report for duty. 

But  you see that covers and is intcnded to cover this other class or 
other classes who i n  some fashion are connected with the military 
already or are on inactive duty or are a military group of some kind 
likc the National Guard who bccame fedrrnlizcd. 

Mr. HARDY. Do you not get a little confusion there by the use of the 
word inductecs” in one place and the word “drafted” in the other? 

hfr. LARKIN. 1% ell-- 
Mr. HARDY. It looks like you might be talking about the same 

group of people. 



Mr. LARKIN. Yes. Well, I think our commentary spells it out. 
And this language here-the inclusion of the word “drafted”-has 
been in the Articles of War for many years. I t  does cover the situa- 
tion where some of these other groups arc called in or ordered to or are 
perhaps considcred to be draftctl-not under selective service, but  
nevertheless drafted in some fashion. 

Mr. HARDY. In other words, pnrc.ly from a reading of this thing 
yoti could interpret that latter part to refer to selectiveservice 
inductees or draftees or whatever you want to call them? 

Mr. LARKIN. I think you would be stretching it a little bit, Mr. 
Hardy, because wc started by saying “all other persons,” all other than 
inductees, and it is u s d - -  

3fr. H ~ R D Y .  Do you define “inductees” to mean only people that 
are taken under the Selective Service Act? 

A h ,  L ~ R K I S .  That  is right. 
J I r .  H IRDT. Your cornmcntrtry is the only thing that I s(’c herc that 

would indicate to nit’ that an inductcr under tlie Selective Service Act 
could not be included in the lattrr  part  of your phraseology. 

A h ,  L.IRF;IY. Vcll, thk 5rlcctivc Service Act itself of courso provides 
that. And, as I say, this is an uttcmpt on our par t  to adopt it and to 
leave, in other words, the incluctcw 01’ the  pcoplc who ar(1 called for 
examination and screenmg and so forth by tlie draft boards, to the 
Ft.tlcrtil courts. 

N r ,  H ~ R D T .  Tliat is just thcl point I am talking ribout. Of course 
the usagr’ ii  the thing I am tliitil,ing about  arid not tl ic technical trrrns 
used in the Sclrctive Srr\.iw Act .  

5Ir. BROOKS. I\’oultl it hc a good itlea to includc at  this point in tlie 
record the refereiicc to tlir1 Sclcctir-ti hcrvicc Act? 

11r. I, I R M Y .  I thiiik it docs bccoriic inclutlrtl if you will mtikc a part 
of the record the comnicritarp in couIiccntion u it11 this code because if 
you will notc tlic first paragrnpli of the, commcntary spells out the 
idea I have just wprc~ssc~l 

Afr. 1 3 ~ 0 0 ~ s .  I,cbt mc ail< poii :Liiotlicr question. Khcn you como 
clown to the  last clausc, w!icri tliv Natioiial Guard js federalized, do 
thcy not t r t h  an oritli niitl fir(’ forrnztlly iri t lr ic*tctl‘ .‘  

L l r  L \ R K I \ .  11ay I :IS], ( ’ O ~ O I I C ~ ~  I ) I I ISITIOII~ ,  (lo yo11 know the facts? 
Colont.1 DIssvoiti.. I do not ,  1 1 1 .  ~‘1i:iirIri;m. 
111’. BKOOJ\S. 11s rcwll(~c*tiori M a i ,  t I i ( b  lnst timc wc fctl(m1ized 

Coloncl I l ~ x s \ r o ~ i r ~  I S U J ) p O i f ’  t f i : i t  i i  iiridoubtcdly triic. I will 

1 I r .  13rtoorts. A11 I IZII t ,  sir 

Colonel ~ I A X L Y .  I t l i i r i l <  I (*an aiiiut’r o111,v i o  far :is ofTiwr.q arc’ 
Thcy do tttkv tin oat l i  ill t 1 1 ~  f(~tlc~r:tlly riwyiizcitl Sational 

T l i c y  n r ~ ’  callctl to 
Sou a5 to tlic m l i i t c d  pwsoriticl 

Mr. BNOOKL. Do thcy do that initially or do they (lo thnt~alien thcy 

Colonel MAXE:Y. Initially. 
Mr. I3HOOKS.  lnitinlly? 
Colonel MAXCY. Yes, sir. 
Mr. SMART. May I ask a question? 

I :un sorry. 

them, they noril ruliiir( ( i  i n k c ,  oath. 

give you a definitt~ : ~ r i \ u  w OII that. 

J 1 r  r 2 4 R h I X .  110 ?.Oil know, &lorlC1l \ f t t \ t h v ?  

concerned. 
Guard as well as in  the. Stat? Sntiori:il Gii:ir(l. 
duty as Sational Giiard ofiiwrs. 
I cannot answor. 

are called into activct F‘ctlcral service? 
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Mr. BROOKS. Mr. Smart. 
Mr. SMART. I would like to take the case of a Reserve officer on 

inactive duty who gets an order to report to duty and he refuses to 
abide by the order. Is he triable by this code or in the Federal court? 

Mr. LARKIN. I think you have to distinguish that between a call 
in peacetime and a call in time of emergency or war. 

hfr. SMART. Let, us assume that it is wartime. 
XIr. LARKIS. In wartime, I think lie comes under this code. Is 

that right? [To Colonel Maxey.] 
hIr. HARDY. 1 do not see how you can arrive at  any other conclusion 

than that he comes under it a t  any time, from the wording of this last 
paragraph. 

Colonel 1 l . k ~ ~ ~ .  l l a y  I malic one obscrvation. I n  time of peace 
h~ can only be called for n period of 15 days or less without his consent. 
Tlic.rcfoi-c, if lie is lawfully called, lie is subject to tlic code and the 
code so statcis. 

h l r .  I ~ \ R D Y .  That  is i*ight. He comes under this thing as soon as 
thr call is issuctl. 

Air. S\r ~ R T .  I tliiiilc the point to bear in mind is that he is volun- 
tririly acwptiiig a Zicservc commission aiid wlicn he accepts that  he 
a c c t y t s  t h e  obligations that go with that. So he  knows that lie can 
hc called for I 3  tlnys in time of pcncc and  if hc. refuses to obey the 
cornmission M hirh h r  has voliiritnrily ncccptcd perhaps he should be 
SI 1 1 )  j P c t . 

Xiit certainly, the 
way this thing rcatls--and I ani not nrguing as to whethcr that should 
or 4ioiiltl not I)e--if 1i(. gcts a call for 15 days or whatcvcr it is he is 
i~n ( l ( ’ r  t l ic tc>i*ms of this cod(> from tlic tinie that lie is supposed to 
nppc:ir :ircordiiig to his ordcirs, as I rent1 it. 

l l r .  I,.II<I,IS. That is right. 
13r. Sir \ R T .  \V(.11, assuming that to bc true) I think the general 

opinion is (ha t  t l int  is as it shoultl be. 
J I r .  I I . I I T D ~ - .  That  is d l  right witli mc. I have no argument about 

that. 
111.. SiriiTr. I just wantcd to clarify that point, though, for the 

rccor(l, so t1iet.c’ M oultl be no  niisuntlcrstaiitliii~ about  that. 
Air. H.iltn.i. J n m  still riot happy about tlic use of the word‘ldrafted” 

in one plncc aiitl “iiidiiCtecs” in another. I do not think your com- 
rnetitnry e1ent.s that thing up suficicntly for my purposes. 

l r r .  A ~ ~ i : i i b o s .  JYoll, is tlicrc nny spccific cxamplc you can give 
tlic conmiit tvc of n r i  iiistancc> wlicrc~ a prrson might be drafted into 
sc>rvicmc> otlicir than 1)cing iticluctcyl u i i c l c ~  tlic tcrms of the provisions of 
tlic Soloot ivc Scrvicc. I h t ?  

1 l r .  L . \ R I ~ ~ ~ .  Sot h i n g  n mcmbcr of t h e  Ticscrvc or the National 
Guard or  :uiy otlioi~ Zicsrrvc outfit. I do  not lriiow of any other way. 

RII:T). Tlint lnst scction is just a little hit confusing 
tliow last f t>w lirics t1ici.c. Tlitw is a conflict there, 

Al l  \oliiritceri arid i i i d i i r t w ~ ,  froin the dates of their muster or acceptance into 

1Ir .  ASDCIESOS. I tliuili Adniirnl Russcll has something to offer. 
Arlniirnl H L ~ S I C L I , .  I wtis wontlcririg whetlicr it would m w t  A h .  

I€ardy’s sugrption to strikc out thc words “drafted” and “draft.” 

lk. rT IRDT. Tht>rc is no argumcnt about that. 

in  t l i v  lnqt f‘out- Iitics. i t  i t l i  nliat you snit1 jiist before that: 

the arrncd forws of tlic I - i i i t c d  States. 
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Mr. BROOKS. So it would read- 
persons lawfully called or ordered into, or to duty in or for training in the armed, 
mrvices. 

Mr. HARDY, Then that would clear up the confusion in my mind. 
Admiral RUSSELL. If you take out the word “drafted”, then you 

would automatically take out the word “draft” in the last line. 
Mr. HARDY. Yes. 
Mr. LARKIN. Before you make up your mind on that, I would like 

to ask Colonel Dinsmore if he feels that will cause any difficulty. You 
see the words “drafted” and “draft” have been in the articles for a long 
time and they were kept in again of course in the Elston Act, in the 
amendment to section 2 as provided in Public Law 75.  

You can see that incidentally in this big book, if you would like to 
look a t  it, under tab 2,  page 3. 

Do you think it will cause any confusion, Colonel? 
Colonel DINSMORE. Mr. Chairman, we discussed that a t  some length 

in the working group, and I am frank to say that I can think of no case 
in which the word “drafted” would be necessary in this article. 

We put it in as I recall it because it had been in the Articles of War 
for a great many years and no doubt had been useful and we were 
afraid if we left it out that we might be omitting something that was 
useful 

Mr. BROOKS. Colonel, could I ask you this question: Would it be 
preferable just simply to add after the word “inductees” in section 1 
so that it would read: “Inductees under Selective Service”? 

Colonel DINSMORE. I see no objection to that ,  Mr. Chairman. 
Mr. BROOKS. Which do you think would be clearer? 
Colonel DINSMORE. That  certainly would clarify i t ;  yes, sir. 
Mr. BROOKS. K h a t  do you think of that?  
Mr. HARDY. That  would take care of it .  But  I do not want any- 

body to be confused in construing selective service inductees to be 
covered in this last part under an conditions. 

ears and we do not know that i t  covers any specific instance, I would 
{e perfectly willing to adopt Admiral Russell’s suggestion. 

Mr.  HARDY. That  would simplify the thing, if it can be done with- 
out  any trouble. 

Mr.  BROOKS. You heard the suggestion on that .  Do you make i t  as 
a motion, that we strike out those words-- 

hlr. HARDY. Yes; I will make that as a motion. 
hlr. BROOKS. In  article 2,  subsection 1, in two instances. All in 

favor of that will say “Aye.” All opposed “No.” I t  is so ordered. 
hlr. SMART. Xlr. Chairman, in order that the record be perfectly 

straight on that, I would suggest that on page 4, line 19, the word 
“drafted” and in line 21 the word “draft” be deleted. 

Mr.  BROOKS. That  is in H. R .  2498 and not in the annotated copy 
that we are looking at. 

Mr. SMART. That  is right. ill1 amendments will rcfcr to the bill 
and not the annotated copy, sir. 

Mr. BROOKS. That  is right. 
Let us  proceed, then, with subsection 2 ,  if there are no further com- 

ments. 
Mr. ANDERSON. Oh, on subsection 2,  yes, Mr. Chairman. That  

brings up the question again that I raised in committee the other day. 

Mr, LARKIN. Well, if it is a wor i of ar t  that we have kept for many 

Any comments on subsection 2? 
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Do we refer to ROTC midshipmen there? Are they known aa mid- 
shipmen when they are taking Navy ROTC training, Admiral Russell? 

Admiral RUSSELL. That  is covered in definition 8, section 1. 
Mr. ANDERSON. I should have raised the uestion there. It does 

Admiral RUSSELL. Yes, sir. 
Mr.  ANDERSON. The words “cadets and midshipmen.” 
Admiral RUSSELL. When they are on active duty. 
Mr.  ANDERSON. When they are on active duty and not when they 

are taking a course of training. 
Admiral RUSSELL. That  is ri h t .  
Mr. BROOKS. That  would a s 0  k cover ROTC personnel on active 

duty. 
Mr.  ANDERSON. That is what I say. 
Mr. BROOKS. Any further comments? If not, we will proceed to 

subsection 3. Any comments on that?  
Mr. ELSTON. That  is the section I think that the Reserve officers 

objected to. 
Mr. BROOKS. Colonel Oliver objected and Colonel Wiener said it 

was not necessary. 
Mr. ELSTON. I think they pointed out that  you might have a 

Reserve officer- 
Mr. DEGRAFFEKRIED. Mr. King objected to it, too, I think. 
Mr.  HARDY. That  covers ROTC in our various military schools 

that  are not directly under the Army or the Navy or the Air Force. 
hlr. BROOKS. h l r .  Larkin, I believe we ought to hear from you on 

that. 
Mr. LARKIN. Yes. There has been a good deal of discussion of this 

article, Mr. Chairman. I think the committee will understand its 
content and intent if I can ive you this much background. The 
Army, in the Articles of War, !as not heretofore provided jurisdiction 
over Reserve personnel when they are in an inactive duty status, nor 
when they come in for training. 

On the other hand, the S a v y  has had very extensive jurisdiction 
over their Reserve personnel who are on inactive duty and that juris- 
diction is covered in 34 U. S.  C. section 855. 

Kow I think it might bc helpful if I just read that section in the 
record so you can all scrutinize it. I t  is entitled: ‘‘Nayal Reserve, 
Application of Laws Regulations and Orders of the Navy; Disciplinary 
Actions:” 
All members of the Kava1 Reserve when employed on active duty,  authorized 
training duty with or without pay, drill, or other equivslent instruction or duty,  
or when employed in authorized travel to or from such duty or appropriate duty,  
drill or instruction, or during such time as thev may by law be re uired to  perform 
active duty or Ehile wearing a uniform presciibed for the Savalckeserve, shall be 
subject to  the lams, regulations, and orders for the government of the Navy. 

Now it goes on with two provisions which are more nearly pertinent 
to article 3-A, which has also been discussed a t  great length by some 
of the witnesses. I think I might hold the provisos until we get to  
artivle 3-A. 

Coming upon this wide difference in present procedure, the com- 
mittee of course discussed the problem a t  great length. For Reserves 
in general, the Army and Air Force specifically felt they did not need 
jurisdiction over their Reserve personnel while they were on inactive 

definitely cover naval and Army ROTC stu 8 ents? 

duty. 
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The Navy already had widespread jurisdiction over their personnel. 
We tried to  find out just what the most important point of having juris- 
diction over Reserve personnel on inactive duty was, if there was any. 

As a result of debates and conferences, i t  was generally agreed that 
we should not have for all purposes arid all services jurisdiction over 
Reserve personnel when they are on  inactive dutp-while they are 
taking correspondence courses at homc or while they arc attending 
meetings or while they are wearing their uiiiforni on parades and the 
various other provisions by virtue of which the Savy  now does have 
jurisdiction over their people. 

The Navy, I tliinli, in the  intcrcst of uniformity fclt that’ tlic most 
important’ circumstance untler wliicli you slioultl rrtain some jurisdic- 
tion ovcr Rcsrrvv p(~twnri(~l  wnq foiintl ill thk iri:ivt i v c b  cllity tixiniiig. 

Yo11 hnvc tlic situntioii t l i a  t occ:urs ori r v c ~ k  e~ids, with Rescrves 
coming in for a short, criiisc. Vsiially whcn nai-nl reservists go on IL 
cruise it is a 2 n-eels’ cruise and  they nre on active duty a t  that time, 
so there is no problcm. 

But  
more important, thcrc is a great den1 of activity iii tlic iise of aii~crnft. 
Now that is common to  t h e  Air E’oi~c> as well as thc Savy ,  ~licrc! 
Reserve personnel come in for tlic wliole w-celi C I ~ ,  and form in tlirir 
units. 

The Reserve then trains whil(1 on itiactivc duty, hiit fot.mdly iiiidcr 
instruction and iiscs planrs niid in gtmc1~a1 Iinntllrs rsj)cnsivr hrnvy 
equipmcrit. It \vas f d t  that it  is eiitirrly appropriate wlicn they :ire 
acting in that, capacity tlint tlic’y I)(! s i l h j c c t  to tlic sactioiis of t l i e  
uniform code if tl1t.y commit off~iisrs wliilv in t l i n t  stutiis. 

The services who arc permitting tlicm to uso this cspc~nsivc hwvy  
equipment and this tlnngcrous cyuij)ment and slioiiltl linvc t l ic right 
to govcrn their conduct nntl their activities i i i i t l ( ~  thosc cirrunistniiccs. 

For that  reason, that \vas thca rwitlual aniourit of jirri$(Iietioii that  
was retainrrl. The rest of t l i c  jurisdiction tlic Xnvy now lins is 
deleted and goes by the board, hut tliat spc’cific amoiiiit docs remain. 

Mr. BROOKS. K h a t  happ(m-- 
Mr .  IARKIX. The Air Force can use it. 
RIr. BROOKS. Excuse me--- 
Mr. LARKIS. One more second will clrar it up ,  I tliink. 
LLlr. BROOKS. All riglit. 
hIr. LARKIS. \.Ye spccifically did not, intend and dit1 not waiit to 

imposc court-martial jurisdiction o v ~ r  l ioservt~s on iiiact ivc tlrit,y 
when they arc just taking corrcspontlcricc courscs or coming to 1 1 i o c ~ t -  
ings or wearing tlic>ir uniforms or uritlcr tliiw various o thr r  cir- 
cumstances. 

I n  order to clarify that, we put  in this cstra j)rovision: That wlicri 
they voluntarily come in untlcr written ortl(5rs tlicy 1)c~cornc sit hjwt 
to the code. T l i c  written orders wc c:ontc~rnplat.c woiiltl s p ~ l l  out 
the voluntary naturn of this typc of tlrity nntl the fact’ that  tlicy 
become suhjcct to the> military codc, nntl if tlicy nrc uiiwilling to do 
that  they do not come on duty. 

W e  havr providcd this additional provision of not>ico atid written 
orders so that in thc nbscnce of them, whcn Rcscrvo pcrsorincl cornc 
to a lecture a t  night, n mccting, or they talir thciir corrcispondcncc 
course or wear a uniform, thcy would not bo subjcct to this code. 

The intcnt of the language i l s c d  is spollcd out in the conimcntary, 
under the third paragraph, 

But thcrc is some small amount’ of activity of t h a t  l i i r i t l .  
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Thr  complaint has been made that such jurisdiction over Reserves 
on inactive duty would cause the Reserve organizations to disintegrate 
and malic tlirm unpopular, that the members would not wish to con- 
tinuo as membcrs if this jurisdiction is provided. 

I would submit in that connection that I think the most efficient 
arid cffct~tivr Reserve scrvice is the Navy’s, who have had far more 
jurisdiction by virtue of their present law. 

hlr. BROOKS. Mr. Smart. 
3 l r .  SMART. I em just wondering whether there is any conflict here. 

If an officcr rrceives those orders and then refuses to obey them, then 
he is subjrct to the code, is he not? 

hlr.. L ~ R K I N .  No. Hc would be subject in peacetime to the code 
if lir xvcrc orclrrt~I to duty for 16 days. 

llr.. SJI.\RT. TVcll, what are the mechanics thcrc? Does an officer 
conic in arid voluntwr to go on week-end training and thcn get the 
ortlcrs cut? Is t l i n t  the process through which it goes? 

h1r. IAHKIN. I do not think it makes any difference which way. 
Kl i c t  hcr lic rcceivcs ortlcrs arid lic voluntarily accepts them, or  
~ l i c t l i w  hc voluntarily Coincs in atid gcts orders afterward seems to 
rnts to bc immaterial. 

As long ~ L S  the two clemcnts are present, I do not think i t  makes 
much tlifl’cvnct. which oric comes first. 

h l r .  S h i  iwr. W~11, the  Kavy .il-rck-cnd flyers are perfectly used to 
this piuvisioii. But lot tis t t A r  tlic Air Force Reservcs first who are 
on t 111s \ \ ( ~ l < - t ~ ~ i t l  typr  of flyitig tlutp. Hcrctofore they linve volun- 
tcc>rc\tl for it t i n t 1  I i t i ~ v  not h ~ i i i  subjccnt to tlic Articles of War. 

They still want to take it. 
Now thcy Comc in mid voluntwr and pcrhaps after they volunteered 
and or.dcrs liave brcn cut then they find out they are subject to the 
provisions of this code and do not want to go. 

The11 would they be subject to court martial under this code for 
disobeying the order? 

Mr. LARKIN.  I do not think so. 
Mr. SMART. Let us be sure of that. 
Admiral RUSSELL. May I make a comment there? 
Mr. BROOKS. Admiral Russell. 
Admiral EUSSELL. As far  as I am aware, no Reserve officer can be 

ortlcrcd to active duty, training, or othcrwisc, in timc of peace without 
hls cnonscnt. 

111.. T J I I ~ K I N .  I think the 15-day provision is an Army and Air 
Forcc oiie. 

hdmiral H U S S ~ L L .  No naval officcr can be required to come back 
for a 2 wcclrs’ pcriod if hc does riot went to come in time of peace. 

l l r .  BROOKS. IYc~ll, ordinarily for this type of training it is a volun- 
tary provision. 

l l r .  LARKIN. And it so states right here. 
l l r .  BROOKS. Now, what would ou think of this, Mr. Larkin, 

spclling that out  just a littlc more dkni te ly  in reference to written 
orders‘? 

Mr.  LARKIN. Well, in view of thc comments about it, the first 
qucstion I d a w  say is whether that is a valid typc of training to  cover. 
If it is, in virw of the inability of most pcople to understand i t  from 
thr  lnngutqy-many of them I do not think had the commentary 

You see, this is voluntarily. 

Xlr. IARKIN. That  is right. 
111.. SMART. Now thcy bwomc subjcct. 
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and the benefit of what we say we intended to mean-I think perhaps 
it would be a very good idea to spell i t  out a little bit more. I have 
some language which I would just tentatively offer. 

Mr. BROOKS. I can conceive of this case, where the Reserves are 
training in the Air Force on a regular air base and there might be an  
accident involving the violation of orders with a craft on regular duty. 

Now in that instance, what would be the situation in reference to 
trials, assuming there was any criminal violation? Would i t  not be a 
fact in that  ty e of training they would be tried in the local courts, 

would be tried in a court martial? 
that is the civi P ian courts, and the men in the Regular Establishment 

hlr. LARKIN. Rithout  this, you mean? 
Mr. BROOKS. Without this. 
Mr. LARKIN. Yes, sir. 
hfr. BROOKS. So you might have on the same plane men in the 

Regular Establishment, in the same type of incident, being tried in 
a court martial and the men from the Reserve being tried in the civilian 
courts. 

Mr. LARKIN. That is right. 
Mr. SMART. And you will find, Xfr. Chairman, I think invariably, 

that the civilian courts are much more lenient than the court martial 
for purely military offenses. 

Mr. LARKIN. Of course they would have no jurisdiction over purely 
military off ensea. 

Mr. SMART. Well, I did not mean to say just that. I have some 
cases in the office where that very thing happened. One is a larceny 
case where a G I  in the Army got 3 years and a dishonorable discharge 
and he is now serving his sentence and the codefendant who had been 
honorably discharged before they found out about it was tried in a 
civilian court and he got a 2-year suspended sentence. And he was 
the leader in the commission of the offense. 

I offer that as evidence that the civil courts are more lenient, for 
civil crimes committed in the military, than are courts martial. 

Mr. ELSTON. I would like to ask Mr. Larlcin what offenses would 
be included in this subsection that could riot Le prosccutcd in the 
civil courts? 

Mr. LARKIN. All the military offenses outlined in the code-well, 
some of them are not applicable of course: Misconduct in the face of 
the enemy and several of those in peacetime. 

Mr. ELBTON. Yes; but it does not leave many, does it? 
Mr. LARKIN. Not very many. Disobedience of orders and things 

of that character. 
Mr. ELETON. Well, is i t  not a little objectionable that ou enlarge 

the number of offenses, or a t  least you can enlarge the liatility of the 
accused for prosecution by issuing written orders? 

Mr. LARXIN. I do not think so, Mr. Elston. He is already a 
member of the armed services. He happens to be in an inactive duty 
status. He  is voluntarily accepting them, which is the provisiori 
that is similar to the acceptance, I think, that is in the enlistment 
contract. It depends on voluntary 
acce tance. d. ELSTON. I do not think we ought to get in the position where 
myone can claim that in the writing of this code we are trying to 
take in under the provisions of the code people who are not now sub- 
ject to military or naval law. 

I mean i t  is analagous to it. 



Mr. LARKIN. W ell-- 
hir. ELSTON. A lot of pcople (‘ILLPI:, you know, that t!ie military 

is overstrpping its bounds ar;cl ~e err’ bwoniing a military nation and 
all that sort of thing, and I do not think w e  ought to in tlie enactment 
of this code begin to include pc)op!e nho h a v e  riot been herctofore 
included. 

Mr. LARKIN. I agree. I do riot think we want to encroach or iu- 
novate, if you will, by virtue of t h e  fact thRt W P  are riesling with 
different services. 

W e  faced this problem on innumerable occasions by virtue of our 
coniparison of the two systems ivhich varied both in their origin and 
as a result of their growth over 1:)O yctirs hcrc by the different ciiatoms 
under which they have heretofore opt.raLeLi. 

So i t  is perfectly true as far as tlie Armg is concerned this is an 
extension of jurisdiction. As far as the Savp  i5 concerned i t  is 8 dilu- 
tion of present jurisdiction. 

Mr, ANDERSON. Did 1 undtlrstnr!d yoii to say that you had some 
additional language? 

Xlr. LIRKIN.  JVrll, this might clorifv it. I offer it tentatively. 
R r  hnvc just t3rann i t  up. I n i t c n t l  of t h e  language in subdivision 3, 
this might be R little tighter. “ K ( w r w  personnrl while the are on 

nccnptctl by t!irm n h i r h  qprcifv t h t i t  tiwy tire subjcct to this code.” 
T tliinli that \t ould c*(artninly clcarly ouclude any of these other 

types of innc6vc duty training tha t  tlrcy mnp do in the form of corres- 
pondencc (wursc~s. 

Mr ,  AKDERSOX.. Which ir1dicutt.s that  it leavc,s it strictly up to tho 
individ [la1 himsclf. 

51r. LARKIN. That  is right. whcther he dcsirfs to  undergo this type 
of training and under these conditions. 

hlr. BROOKS. Sliould not your sttitemrnt go further and say “Who 
are subjcct t o  this code duriug the liinitcd tirnc of the call”? 

l l r .  LARKIN. 1 think tlint is u good idca, to  add that to it.  
Mr. I ~ R O O K S .  So therc nould h no doubt tliut it does lapse imme- 

diately after the call? 
hlr. LARKIN. Oh, yes. 
Mr, . ~ N D F : R ~ O N .  Kl iy  do we not do that, l [ r .  Chairman. It would 

bc a lot rasirr for u s  horsebnck lnwycrs to undcrqtand it. 
Slr. BROOKS. Suppose we do this. Air. Larkin, will you prcpare 

that in the form of an amendment. We can take it up this afternoon 
or h t e r .  

hlr .  LARKIX’. That is right. 
hl r .  HARDY.  TY’hich oiiv will that take the place of? 
Xlr. S M ~ I ~ T .  Numbcr three. 
Slr. HARDY.  Wbat about t h e  ROTC, that vould come under two? 
Mr. LARKIS. Well, they arp either, as I widerstand it, on an ac t ive  

duty qtntus, if they cver arc, or thty nre in sucli an inactive-duty 
status not covrrcd b y  v, rittcn ordcrs which specify that  they are sub- 
ject to the cod(.. 

T h t y  do not find tlirmsclvcs in the circumstances envisioned by 
number ttircc a t  any time. 

Mr. H ~ R D Y .  Ti1 othrr words, you think this rewording, would that 
take care of that situation? 

Mr. T , ~ R K T N .  Ycs, sir. I do not think in the first place that  a cadet 
or aviation cadrt or midshipman involves ROTC anyhow. 

It was one of the problei)is ilia t we faced. 

inactive duty training tlutliorizt~rl t)y tvritteti orders 1-0 9 uritarily 

It is cithcr otic or thc other. 
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Mr. HARDY. 1 did not think i t  did, eithcr, from the definition we 

Mr. LARKIN. Sevcn and eight it is. 
Mr. BROOKS. Shall I\ e procecd to tlic ncst  snhsection? 
Mr. SMART. Four. 
Mr .  LARKIIU. Do you care for mc to voluntccr quicldy on some 

subdivisions whicti thcrc has bccri little or no comment? 
Mr. BROOKS. Colonel ,IIaas suggested thnt subsection foiir, as I 

recall, was wrong. 
Mr.  LmKrnT. 1 recall that ,  hfr. Chairman. That  is a provision 

that w e  h a w  not chnngetl by modification, cstcnsion, or hy diminisli- 
ing it in any a-ny from the prcscnt lnw that has been on the books 
for I do not know ho\v many yrars. 

It covers of coiirsc tliv rctirctl pcrsonnrl of tlic Rcgular components, 
the officrrs \vho iii a rcltircd s tn tc  ar(1 still consitlcrcd to be officcrs of 
the Unitctl Stntcs or tlir nrmrd srrvivcs. They rccvivc their pay and 
arc cnrricd on thc .irmy and Savy  rcgistrr and I bclievc arc in most 
cases suhjcc*t to rccnll to activci duty nt any timc. 

hlr. IXLSTOS. Wrll, wns thcw iinp complaint about that  srction? 
I thought thc complaint was nboiit su1)section 5 .  

Rlr. H ~ R D Y .  It came on both of tlicm. 
hfr. LIRKIS. I t  was also on four, A h ,  Elston. 
hlr. EISTON. Four, too. 
hfr. HARDY. I thought Coloncl l l a n s ’  c~oinmcnts nbout it were 

particularly pcrtincnt. 
Mr. ELSTON. I thought they wir(’, too, on five, 1)ccnusc yoxi talk 

about a pcrson who is rcwiviiig liospitnl hncfi ts  from nn nrmrcl forcic. 
He might just go to tlir hospital o i w  :i \ \ c ~ s l i  :ind Ii:~vc somc sliglit 
trcatmcnt, as tlistingirislictl from n pcrson wlio is hospitalized and is 
pcrmancntly in n hospitd. Tho suhsrction docs not mnlic any dis- 
tinction bctwctm thc two. 

Rfr. LARKIT. Well, if you cwc  to taltc them both up a t  once, wc 
can. 

Mr. BROOKS. Iict 11s tnkr tlicm on(’ a t  a timc. 
hfr. LARKIS.  I think (’olorirl )Inns’  ol)j(ic+tion to four, if I may 

prcsumc to stat(> it-it is i n  t l lc i  r.c~~~rtl--was that rcxtaining coiirt- 
martial juris(11ction ovw retired Kegular officrrs acted as a rcstriction 
on thcir- 

hlr. IrAIZDY.  Right of frcc spccch. 
Mr. LARKIN. Eight of frcc spcc~c-h or thrir a tdi ty  to spcali their 

mind when thry arc’ In this stiitiio €IC fvlt gwat gains, I bclicvr, 
would be erliic~ved hy p(bi,mitting tticbm to spcnli thcir mind. That  
is a qircstioii whic4i I rimnot answrr. 

I wotild point ocit it swms to mci a conritlrraI)lc numbcr of rrtircd 
officers h a w  spokcri vrry frnnkly ant1 n t  gwnt I(.ngth rcrcntly in tlic 
press and in the magazinrs. 1 did not notice any iiiitlric rcstriction 
on them. 

There is this ahout it; T should say: A rctired of i rcr  nftcr all is an 
officer of thr  Unitcd Stntcs, thc samc as when 1ic was on rcygilar duty,  
and hc is bcing paid. I t  seems to me it is not inconsistent to c.upcct 
him to comport himself in thc way that is a crrdit to thr scrvire and 
in thc same way hc u-as mpccted to condiict himsrlf when hc was a 
Regular. 

Hc is still officially an oficcr of the Unitcd Statcis and on its rc4rrd 
list and recciving peg. As I sag that is the first timc I had hcnrd a 

had over here. Stven is cadet and right is midshipman, hcre. 



criticism of that article which as far as wc are concerned is a pure 
reincorporation of what has been on the hooks for many years. 

Mr.  BROOKS. Mr .  Smart, what would you want to sa? on that? 
Mr.  SMART. Well, I would merely like to present the converse of 

that  to the committee, not that I am actively opposing this subsec- 
tion 4. The theory back of the military viewpoint, I think, Mr. 
Larkin has expressed. 

The converse of that  is you have a man on the retired list and 
what is he being paid for? He is being paid because he has com- 
pleted a statutory period of service within the armed forces or he 
gets on the retired list by virtue of becbming physically disabled. 

In  eitlior event he has complied with the law which provides for 
his retirement. 

hlr .  HARDY. He has earned his retirement pay already, has he not? 
hh. SMAET. Exactly. H e  That is the converse of this argument. 

has c.arne.3 what lip isgctting. 
A h ,  ELSTON. And if he is recalled to active service, he will be 

subject anyhow? 
hlr .  SMART. That  is exactly right. n%y should courts-martial 

jurisdiction prevail over him after lie is drawing what he has earned? 
W i y  not reserve that jurisdiction until he returns, if ever, to active 
status. 

J l r .  HARDY. Tliat is the way my thinking runs. 
Mr. LARKIN. Well, that  converse turns, I think, partially on the 

notion of whctlier this is a pension earned as a result of the services 
during activc duty or u-hrther i t  is a partial continuation of pay in 
a less fonnnlly active state by virtue of his continuation in a position 
as an officcli. of the I’nitcd States. 

Alr. I I A I ~ D T .  From what little I heard from the Hook Commission, 
that is certainly the point of view they adopted in trying to work out 
a pay bill. 

Mr. SMAIW. That  is exactly right, hlr. Hardy. 
hlr. BROOKS. Admiral Russell, does not the Navy have some sort 

of rctiremrnt likc Fleet Reserve or Navy Reserve that might be 
afffcctecl by tlic delction of that:) 

Admiral RUSSELL. Thc Fleet Reserve is more of a retainer pay 
proposition, until they have completed a total of 30 years, a t  which 
time they go on the retired list. That is for enlisted personnel only. 

hlr. L ~ R K I X .  That ,  may I point out, is provided in six. And Ad- 
miral Russell can correct me, but I think in six “members of the Re- 
serve Fleet and Fleet Marine Corps Reserve” applies to those who 
have had 20 years’ service and as they complete another 10, then 
they are transferred to subdivision 4: Formal retirement. 

Admiral RUSSELL. That  is right. It has gone back and forth be- 
tween 16 and 20 years. 

illr. BROOKS. And they would be entitled to receive some increased 
pay aftcr that 30 years? 

Admiral R C S ~ ~ L L .  Yes, sir. 
h4r. BROOKS. Gentlemen, you have discussed the article there. 

Any further discussion? 
Mr. HARDY. ’Well, there is just onc thing, Mr. Chairman. As far 

as 1 can see, when a rctircd officer goes out on pay that ’ ha4 earned, 
a t  Icast as I interpret it, by his service, I do % z ’  bb why he should be 
suhjcrtcd to military courts. 

- 

That is tlie converse of the argument. 
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I do not see why he should be treated any different from any other 
civilian. 

Mr. BROOKS. Do not retired officers have some right to the use of 
military equipment'-a special right? 

Mr. ELsrox. He has some privileges. 
Mr. SMART. So far as the privileges are concerned, hlr .  Brooks, the 

retired officer of the Snvy, he he LE Ilegular or Reserve, gets exact'ly 
t'he same benefits. That is, he is entitled to hospitalization. 

He is entitled to shop at u ship's store. He is erititle,d to go to the 
conmissary. I do not know wlirther or not there a.re additional 
benefits. But those three are specifically rights of retired personnel, 
And in the  event of the physical retirement of a Reserve officer of the 
Navy, he goes on thc same rctiml list of the Snvy as the Regular 
officer who has served out his 30 years and is paid from the same naval 
appropriations. There is that much difference between the Army 
and the Kavy. 

hIr. ELSTOS. I I a y  I ask LJr. Larkin if  he knows of any offense that 
retired personnel might coniniit that civil courts could not prosecute 
them for? 

hlr. LARKIS.  Oh, yes. 
Xlr. ELSTOX. \Tell, i f  they arc retired what military offens(? would 

Coloncl Ci-iirty. I c31i to l l  you. SO IT^. 
A h .  BHOOKS. right, (!olor~~l. 
Coloricl Curry.' I t  is not often done, but i t  has been used to per- 

suade them to pay thcir tltrbts u r d  answer corrcqondcrice about it. 
They could not be tried in a vivi1 court for riot paying a dcbt, a tlis- 
honorable iridiffcrt:nc-c? towir(1 ti just de ht or  for failing to answer 
correspondence about i t .  That is most likely. 

Usually it does not result in a trial bec~aiisc thcy pay the debt and 
that ends it.  

3lr. LARKIT.  Tlicy arc rcgardctl in a certain classifiwtion hy other 
provisions of law. 1 bclievo the dual compensation of Fcclrral 
Government eniployment applies to retiretl of3cc:rs who tire r(. 
this pay. 

You also I I R V C  this situation: Suppose some of them art. c*oiivictt?d 
in the civil courts. \l-ould you continue t o  keep them on thc! Army 
register as an offiris1 officer of the United St'ates mid pay tlitim while 
serving pr,nitcritiary tcrms and so forth and so on? 

I n  the  last analysis i t  comes to a question of not having jurisdiction 
over thmi arid just retiring them completely and making them no 
longer an of5cA part of the military forces in any way or keeping them 
on with t hose prerogat,ives and expecting them to comport themselves 
in the fashion thc>y (lid when they wwc! Rcgular officers. 

Mr.  BROOKS. 1 think t h e  qucstion is whether there woultl be done 
any harm by leaving them out. If there is no real need for keeping 
them under this jurisdiction, why it. would seem to me they would 
be out of place in the cwle .  

hlr. ELSTON. I t  would seem to me that the mere fact of making 
somebody pay thcir debts is not important. A civilian can be sued 
and a retired officer can he sued. If he is getting compensation from 
the Government and they get tt judgment in the civil court they can 
levy on his compensation, can they not? 

Any rnilitary offense, I should say. 

t'liey commit that, woiild not bc punishable in the  civil courts? 

Admiral RUSSELL. No, sir. 
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Mr. HARDY. They cannot do that. 
Mr. ELSTON. If he owns any property, they certainly can levy on it. 
Mr. DEGRAFFENRIED. Yes. 
Mr. ELSTON. Of course there is certain civil pay that cannot be 

levied upon, unless i t  is over a certain amount. 
Colonel CURRY. Congressman, I was not arguing that you should 

retain that  so you can do that. I was merely specifying that that is 
one thing they can do. It certainly would be a relief to the services 
if they did not have to bother with it.  

Admiral RUSSELL. I do not think we have had so much of that, sir. 
We had a couple of cases that I remember of wives who yelled non- 
support. I know of a t  least one case where a retired officer was 
court-martialed-that has been a good many years ago-for that  
offense. 

Mr. BROOKS. Admiral, would the Navy have any particular objec- 
tion to striking that out? 

Admiral RUSSELL. I believe we would; yes, sir. 
Mr. BROOKS. You would. 
hlr. LARRIN. If I may so so, I think the three services would desire 

to offer a formal objection to striking out this provision. 
N r .  BROOKS. A formal objection. 
Air. HARDY. Well, I would be interested in knowing what real good 

purpose it serves. If i t  serves some good purpose, why it is all right 
with me, but I declare I cannot see the justification of it on the basis 
of what little I know about it. 

And as far as what the Colonel said back here, about helping to 
collcct it, I have not seen that work out in the observations I made. 

Mr. BROOKS. I would suggest this, gentlemen. 
take up later on subsection 3. Let us take three and four toget er. 
If there is no objection we can do that and think about it. And we 
can go ahead to five now. 

Mr. BROOKS. Do you care to make a comment in reference to the 
suggestion that the term “hospital benefits” should be changed? 

Mr. LARKIN. Well, i t  may be that that is too obscure to reflect 
what we intended to reflect, which was specifically to cover a man in 
more or lcss a permanent status is in a hospital being treated. It is a 
question of degree, I suppose, of whether a 2-day stay as against a 
month is contemplated here. It was not contemplated specifically 
that out-patients who come in for a prescription or for an examination 
would be covered. 

You see, 
most retired personnel of Reserve components receive their hospital 
benefits, if they are Army or Air Force personnel, in the veterans’ 
hospitals which this of course does not cover. 

As far as Navy personnel are concerned, however, they almost 
always receive those benefits in the naval hospitals. So you. have a 
difference there. 

Mr. ELSTON. Do they not have the power to punish them if they 
violate any of the regulations by simply denying them the hospital 
benefits? Suppose you got a man in the hospital and he refused to  
obey orders and was insulting to the nurse and a lot of other things, 
do they not have the authority to deny him further hospitalization? 

Mr. LARKIN. I cannot answer that. Do you h o w ,  Captain 
Woods? 

Bt” We are goin 

Mr. LARKIN. All right, Sir. 

Now the problem, here, I think, is more of a Navy one. 
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Captain WOODS. They are clearly entitled to hospital benefits as a 
matter of law. It would be very hard to say that as a matter of 
regulation you could defeat those rights because they fail to conform 
with those regulations. 

A h .  BROOKS. What would you think of this, Captain, of changing 
that to read “receiving hospitalization”? 

Captain WOODS. I think that. might make i t  a bit clearer than it now 
is. 

Mr. SMART. This might very well refer to in-patient treatment as 
well as out-patient treatment, such as a fellow going to a dispensary. 
I think if i t  is anticipated that a man is actually being hospitalized so 
you can maintain some control over his decorum while he is a patient 
in a hospital- 

Capt’ain WOODS. I think that would make it clearer. Hospitaliza- 
tion wit,h us is a word of art and it, means receiving treat’ment in a 
hospital. 

J I r .  BROOKS. Is t’licre any objcctiori to changing t’liat to “Iiospi- 
talizat,ion nliile actually hospitalized”? 

5Ir. IARKIN. No. 
hIr. BROOKS. Now, is there any objection to that subscrtion 5 as 

changed? 
l f r .  S~IART.  Let rnc ask one qiifrstion, aftvr tlic comniittrc, sir. 
h 1 r . E LSTO N . Wr 11, ‘ ‘11 os 11 it n 1 iz n t io n ’ ’ s t ill migl I t 1 )c i t i t l vf i 11 i t e . 
XIr. H.RDY. HP is treatcrl in n hospital. 
l f r .  LARKIN. That  is ? t i l l  iritldinitc. 
l f r ,  S x - I R T .  I think this, that thc scrvicse pcoplc \die arc going to  

administer this Inn- arc tldinitrly going to ltnon- d i n t  thci intrtit of 
Congress was by esactly n-lint you art’ saying licrc. If yo11 say that 
this applirs in n hospital whilt a prrsori is actunlly hcling hospitnlizrd, 
I ~vould certainly hatr to trp to be tlic prosccutor of a c m c :  involving 
a fellow who has mishcha.c-ct1 a t  a dispcinsnry. IIc woiiltl not pclt any 
placc a-ith that. 

I would like to ask onc qticstion before you l r a w  thcse two. 
51r. BROOKS. All right, l l r .  Smart’. 
31r. SM I R T .  It’ appc’ars to mr-J just cnnriot t r l l  for ccirtaiii--ttiut 

this is a rt.lasation of jurisdiction ovrr Navy rcbtirctl officors on tlith 
retircrl list. Is that corrrct? 

Admiral RUSSELL. That is corrrct. 
Mr. LARKIK. That  is corrrct. 
Mr. SMART. You sce thci point t,tirrr, l f r .  Chairman, is that the 

physicdly rctiretl NR \-y Roscrvc officvr is on thcl snmc rc>tirrrl list as 
the Regular officrr of tho  Navy. l‘hr physically rrtirctl h n y  oflicc>r 
is certified to V.4 as hir ig  aiithorizrtl to tlr:in. rotircimcnt pay---~iot 
retirrtl pay but rcbt,ircm(mt p n v .  

So t,hctrr has lmn  a grcrit, tlifFrrm(~c in thc pnst as 1)etn-crn phvsictilly 
retired Navy Iicwrvrs arid ..irmy rctircd Kcscrvc officers. I just 
wanted to makc cwt’ain hcrc: t ha t  tho Navy was rolinquistiing courts- 
martial jurisdiction ov(’r rotiretl Kosorvr offiuors. Ant1 thcy say that 
that  is corrrct. 

hlr. BROOKS. Furthcirmorc, in  rrf(brrncc to thr srlggc.stion rctgarding 
changing that to read “n-liile actually bring hospitalizctl,” :L rctirctl 
ofFicer in tho hospital, cvcbn tc~mporrtrily, might violtit(: somr p”is ion 
of the rrgulations which would justify somt’ sort> of piinishnic~nt. 

3lr .  SM.ZHT. Captain Woods s ta tw that thr uortl “hospitulizatioti” 
is a word of ar t  with tlic ?;a,vy and act,u:~lly mcans I prcsiimr--- 



Captain WOODS. Undrrgoing treatment in a hospital as a hospital 
pa tknt .  

hIr. ELSTOX.. Could not that  be written in the commrntary, here, so 
i t  mi!l he  understood nha t  IS mcant by the term “hospitalized”? 

hlr. SNIRT. It is in there now. 
A h - .  ELSTON. Then I think the language suggested by the Chairman 

would probably take care of it. 
hfr. BROOKS. Is there any objection to that language? 
Air. DEGR.~FFENRIED. No. 
hlr. BROOKS. If not, we will adopt that  language. 
Kow is there any objection to subsection 5 with the changed 

language? If not, then i t  is adopted-- 
XIr. SMART. One question. I do not 

k a o w  uliat that exact languagc is, sir. 
hIr. LARKIN. Tlic reportrr has it. 
Xlr. ELSTON. K a s  it not something like: “rctired personnel of a 

Reserve componcnt ~ l i o  are receiving hospital benefits from an 
arincd forcc while actually being hospitalized” or something like that? 

Sfr. IIARDY. LL~Tliilc i eceiviiig hospitalization from an armed force.” 
Slr. ELSTON. “JVliilc receiving hospitalization”-well, that  is a 

little niisetl up. J7 iy  riot lcuve the amendinent-- 
511.. BROOKS. Chaiig(1 tlic two words “hospital benefits” so i t  will 

rend “wlio are rccciviiig liospitalization from armed forces.” 
l I r .  h A 1 t r r .  That is good. 
M r .  ELSTON 1\11 i-iglit. 
Mr. D C G I L ~ F F E ~ R I ~ ~ I ) .  That has it. 
Air. Bnoohs. L\ll i3ig1it> i f  t h r c  is no  objection to it, then we will 

xow, gcntlcnien, it i i  12 o’c1oc.1~. L T h t  is the uill of the committee: 

XTr. ~ i , G i :  ~ ~ F I < , S I ~ I ~  D. It i i  agrceablc to m e .  
Slr. ~ I L O O K S .  It 1 t icrc i.. rio objection, tlim, we s t a id  adjourned 

(\Tl~rr~iilw:i sit 12 o ’ ~ ~ l o v k ,  the subcommittrc :djourncd until 2 

It is in the record. 

You say “that language.” 

pass 011. 

11ic.ct nf 2 o’(  lorh? 

Ulltll 2 o‘cloclc. 

o’clock.) 
\F’I’E,RNOON SESSION 

11r 13Itooks. Tlic ctornniittce will please conic to order. 
R h c n  1% c rcctlsscd for luncah, gtwtlcrncn, TVC were discussing article 2 ,  

subsection 5 .  -15 n niattrr of fnrt, we  had just coriiplctcd that. And 
if thcre is no  objrction, w(’ uill procced with subscction 6 of article 2 .  

hIy rccollcction is thikt Colonel hlaas and pcrhaps sorncone else 
hat1 sonic objrctioii to scction 2. 

Alr. Lnrltin, (lo you want to  comnicnt on  that? 
hlr .  LIRKIK..  TYc apokc of it vcry briefly this morning, 3lr. Chair- 

nian, in cwirirrtioii M itli tlic consideration of subdivision 4.  And as 
Admiral Kuw~l l  pointcd out, that  is n provision mhich is very similar 
to 4 in tliat it  ( ‘ O W I Z  tlic K~~gi11:~r coniponcnts, but is a type of Reserve 
that is foiiiitl in tlir Na\ y only and is the type of Ticserve that  comes 
into bc>ing or to uliicli n man romcs into aftcr 20 years of service as 
distinguishcd from thr 30 ycars rrquircd in 4 .  

I should say that the same considerations apply to it as to 4.  
l f r .  BROOKS. \Tell, is there not sin additional rcmon? In  reference 

to 6 ,  the Flc3et Rescrvo and the Flcct l lar inr  Corps alrendy come 
within the provisions of the military justice laws. And if you knock 

RI)OR\ti 0-50- 22 
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that  out you will actually be circumscribing the law as we have i t  a t  
the present time. 

Mr. LARKIN. Oh, that is right. 
Mr. BROOKS. Is that not true? 
Mr. LARKIN. That  is a present provision. 
Mr. ELSTON. How long has that been the law? Quite a while, 1 

believe. 
Mr. LARKIN. Oh, yes, sir. Specifically I see a statute that covers 

i t  now that was passed in 1938. I do not know if that is a con- 
tinuation of a previous statute or not. 

Incidentally, I think you would be interested in a case which has 
construed this specific section as it appears for the Navy. The 
case is Pasela v. Fenno (76 Fed. Supp. 230), in which the consti- 
tutionality of this provision was challenged on the ground that the 
Fleet Reserve was not on active duty a t  the time when he was court- 
martialed and the Supreme Court of the United States denied cer- 
tiorari after it went through the other courts. 

But  it is not an innovation with us a t  any rate. It is the same 
reincorporation again of what has been on the books. 

Mr. BROOKS. Mr. Smart. 
Mr. SMART. There is one more consideration in regard to that sub- 

section, Mr. Chairman. Those in the Fleet Reserve and Fleet 
Marine Corps Reserve after 20 years of service draw retainer pay, 
not retired pay. 

Now the important point there is that for the next 10 years, even 
though they are not on active duty, they continue to accumulate 
longevity and after 10 years on the Fleet Reserve list they can then 
draw retirement pay. 

But ,  you see, they are in a pay status and continue to enhance 
their position for 10 years after they are in the Fleet Reserve. So 
it is considerably different than a person who has been retired and 
can never enhance the amount of money he will draw. 

Mr. BROOKS. As I remember that, i t  places these people on a semi- 
inactive status. They are active for some purposes and inactive for 
others. 

Mr. SMART. No. 
Mr. BROOKS. Do you have any comments, Mr. deGraffenried, or 

Mr. DEGRAFFENRIED. I do not believe so, Mr. Brooks. 
Mr. BROOKS. Mr. Elston? 
Mr. ELSTON. No. 
Mr. BROOKS. Is there any objection to leaving that subsection in 

If there is no objection, we will leave it in and go ahead 

Subsection 7 covers all persons in custody of the Armed Forces 
I assume there is no 

b o w  about subsection 8? 
Mr. ELBTON. I would like to be enlightened a little bit on what 

is meant by the expression “and other organizations.” 
Mr. LARKIN. Well, that was put in, I believe, Mr. Elston, more RS a 

caution than for any other reason. The situation has been heretofore 
that the Coast and Geodetic Survey, the Public Health Service, and 
the Lighthouse Service, for instance, do come under the Articles of War 

I think S O .  

They go to the retired list. 

There is nothing like that in the Army or the Air Reserve. 

ariy questions? 

the bill? 
with subsection 7. 

serving a sentence imposed by a court martial. 
ob’ection to that. 
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or the Articles for the Government of the Navy, with their personnel, 
when those organizations are transferred to or are serving with the 
armed services generally in time of war. 

Those Organizations went to either the Navy or the Army. By a 
recrnt statute the Lighthouse Service has become a permanent part 
of the Coast Guard, I believe. Is that not right, Commander? 

Commander WEBB. Yes. 
Mr. LARKIN. So they are provided for. But  just what other Gov- 

erment agencies or services in the future might be transferred either 
temporarily for war purposes or permanently we were unable t o  guess 
and it was for that reason that it was worded that way. 

Heretofore the jurisdiction given over Coast and Geodetic Survey, 
Public Health Service and Lighthouw Service, was scattered through- 
out thr  United States Code. The provisions were not a part of any 
Article of War or Articles tor the Government of the Kavy. 

This subdivision, I recall from some of the witnesses, has been con- 
strued to mean thnt the Boy Scouts or the American Red Cross or 
other organizations might come under the jurisdiction of the Code. 
I can say we had no such intention. Thcre is R Judge Advocate 
General’s decision, as a matter of fact, which points out that the Red 
Cross is not under the Articles of War. And 
of course it is not a Government organization in the sense that  we in- 
tendrd to cover a t  all. 

lvow perhap3 it would bc clearer if we said, instead of“srrving with”: 
“when transferred to.” 

J l r .  BROOKS. 1 think that would be much better. 
Air. S M A R T .  “Transferred to and serving with.” 
Mr. LARKIU. I think “when transfcrrrd to.” 

I will sec if I can find i t .  

It would mean the whole organization. 

h t u a l l y  I notice the 
language of the  prcscnt statutr in several cases says, as to the Coast 
and Gcodetic Survcy, “when transferred to,” and since there is ,a 
special mcwiing to “s(m+vg with” in subdivision 1 (l), perhaps it 
would br clcarcr if we revert back to “transfer to.” I would have no 
objcction if you think it clears i t  up. 

Xlr. B R O O K S .  How woultl you get the Lighthouse people in there if 
you did not usc  that trrm: “ t ransfrrrd to,” because they could not be 
construed as sewing with the Coast Guard, could thcp? 

Mr. 1 . A m i x .  Tl’c.11, thrv are transferred to them pow, and I believe, 
are scrving with thcm. Could you cnlightrn UP on that, Commander? 

Commarider W K H ~ .  Yes,, sir. The situation is that those who were 
ablti to  accbept military,status a s  commissioned officers, warrant officers 
or cdisted, have bccn integrated with the military personnel. 

Those who did not ncccpt such status or could not qunlifp remain as 
civilian employees nnd of course would not come under the Code in 
any c m e .  Those who w-oul(1 or could be affected are now part of the 
Military Const Gunrtl and automatically would come under this 
Cod(>. 

hlr. BROOKS. Wcll, arc they serving with, or, are they transferred 
to the  Coast Guard? 

Cornrnnnrlcr W1;nn. Thcp have been trmsferrrd to and are now 
intrgrrittvl right in with all the other military pcrsonnel of thc Coast 
Guard, Mr. Chairman. 

Mr. BROOKS. What is the pleasure of the committee in reference to 
that? 
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hlr. ELSTON‘. I think, Alr. Chairman, it ought to be amended by 
addiiig the words that were suggested: “whcn transferred to and when 
serving u i th  the armed forccs of the Unitcd States.” 

hlr. SMAKT. Coloncl Maxey of tlie Air Force has a point there on 
that. What is it ,  Colonel? 

Coloiiel ~ I A X E Y .  “Transfcr” is a word of art  to some extent in the 
services. I 
think that is riot what is intended here. These organizations would 
not be perrnancntly transferred to. If they were they would become 
part of it.  

h‘lr. BROOM What woul(1 you say of “nssigrictl to?” 
Colonel MAXEY I u a s  going to suggest “assigned to,” AIr Brooks, 

if you think “serving with” is not clear enough “,lssigncdJJ is riot as 
strong a uortl as “transferJJ within our use of those tcmis. 

hlr. EL5,roN. I think perhaps that is a brtter chnngc 

l l r .  BKOOI~S.  “Assigiird to  arid serving w ith You hnvc licard 
Is there any o1)jrction t o  i t?  If not ,  the vhaiige ~ 1 1 1  be 

Now, if tlierc is no othrr tliscwssion 011 subscc0tiori 8, l i n t  nhoiit  {I? 

A h .  ELSTOX. Wcll, thcrc  n a s  S O ~ C  objcction rnisctl by onc of the 

l [ r .  Bnoohs. y o u  mea11 l o  9‘j 
l l r .  ELSTOU. Yes. Tlicrc u as some O I ) J O (  t i o r i  rniscd to 9 by, I 

believc it ’i\ as the Rcscrvc officers group 
Mr. S v A R r  I tlo iiot rrmcni1)rr tuiy ol ) jcc- t lon  to  No. 9 ,  l I r .  I<lstori, 

except under the prnc~ral prcmisr that p(1oplr slioiild riot be su1)jcct 
to tlir cotl(1 ui<css tlicy arc’ on nctive duty.  

I t  mcans in thc nature of a permanent assignment. 

I t  secms to be a separate organization. 

hlr. D 1 : ~ K A F F E Y R I l ; D .  “,hsigIled t o  atld SeI’\rlllg Wit11 ” 

the motion. 
made. 

I assume there is no  obj(v-tiori to  9. 

u itricsscs \\ lio tcstifivtl 1)rfor.c iiq- 

Colont~l DIXSVOKL. l1ay 1 say somcthing thrrc, A h .  U ia i rm~i i .  
l f r .  Br<oohi ,111 right, Colorirl. 
Coloncl DIY~\ IOR>,  That is in  Ihc Articles of W~‘ar iiow, and it is 

in accortl nitli thr I n u s  of u a r  t i s  set forth in the Goiic~va cotivcrition. 
hfr. ELSTON. I see no objection to it 
h l r .  LARKIX. We have a note to that effect in tlie commentary, 

Mr. BROOKS. Is that all right with you, l l r .  dcGrafl’cnried? 
iMr . D LGIL~ FFESI~ I ED. Y PS . 
hlr.  BROOKS. If there is no objection, then, let us pass on to the 

next one. 
That  is No. 10. I would like to ask this question ahout No. 10. 

Would that cowr thc  Itcd Cross, the Salvation Army, or the church 
organizations that very oftrn accompany and scrvc with the armcd 
forces? 

l t r .  LARKIN. It would in timc of war only cowr  individuals who 
are accompanying the armcd forces in the field, whether the  field 
happcns to bc in this roiintry or out of this cwiintry and whrthcr or 
not t h y  are Ked C I ’ O ~ S ,  Snlva t  10x1 Army, c * l v i l i i ~ n  r n i p l o y o ~ ~ ~ ,  oi uiiy- 
body else. 

This, by t h p  way, 
is an exact incorporation of the present provision in the Articles of 
W w  

Mr. Chairman. 

Mr . DE G RI\ FFI: SR I I: D . N cws pa pr rmen . 
Mr. LARKIN. War correspondrnts, ant1 so forth. 

l f r .  BROOKS. It would cover land and water. 
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Mr. LARKIN. Yes, I should say so. 
Mr. BROOKS. That  is what the annotation says. 
AMr. LARKIN. Yes, that is right. 
l f r .  BROOKS. Any discussion? Any objection? If there is no 

objection, all right. 
What about subsection 11? I would like to have the record refer 

to the reason for these parallels in reference to Alaska, the Virgin 
Islands, and thesc other places. 

hlr. LARKIN. The purpose of that, Mr. Chairman, is to give juris- 
diction outside the continental limits of the United States to the 
srrvicrs over all persons who are serving with, employed by or accom- 
panying the armrd services and outside of those areas of Alaska, the 
Canal Zone, Hawaiian Islands, Puerto Rico, and so forth, for the 
reason that wc have some kind of United States courts in those areas 
of thc H:iwaiinn Islands, Canal Zone, Pucrto Rico, and the Virgin 
Islands, and evcn though they nre outside the continental limits of 
the United States we do not desire or intend to take jurisdiction over 
civilians who are accompanying or serving with the Army in those 
places. 

Rut  beyond that point of longitude in Alaska, where thcre are no 
Cnitcd States courts of any kind, i t  is believed necessary to have some 
jurisdictiou over civilians. 

TIii** incitlrntally, i. a reincorporation or a combining of tlic present 
A1,ticles of Jl’ar antl Articles for tlie Government of the Navy, with 
tlic cxccption of thr .  \\aids in tlie scconci line which were added and 
~vliicli liiivr twen ci,iticize(l, specifically : “or under the supervision 
Of.” 

Now I arri t y i n g  to reconstruct tho rcason we used these nords,  
and 1 thinlc t l i n t  I I  hac! to  (lo I\ ith the situation outside ot the con- 
tinental l’nitecl Stntes antl outside of the longitude mentioned \\-.here 
it is ncccssai-y f’iw~ricntly to  linve jurisdiction over employees of 
contrnctors in ovcrwns insttlliations who are working for the military. 

I think tlie criticism, hov ever, that tliose words go further than 
that :ind concrivally coulcl he construed to mean that ive get super- 
vision t lien over. for instance. the Navy of Guam is meritorious. 

JVP tlicl no t  tliinl\ of i t  a t  all a t  the time. We had no intention of 
trying to provitlP such juris(1ict ion. 

I l r .   BROOK^. Ifow is Guam govtrnetl now? 
111.. L i m I y .  IYeIl, G11an1 happens to bc untlcr the Knvy, and  it 

is a plticc outiitlc 01 this lonpitritlt \clicre tlir jurisdiction applieq to 
the  civilians. LSiit i t  \roidtl covcr the natives of G u a m ,  npparently, 
k$hicli \\e have no intention of covering. 

Alr. Si1 ilu And AnirJricnn Sanion  rdso. 
I l r .  1, \ r t i i r h .  And Ahericar i  S:inion and the  trust territory of 

tlic l’ncific. So fnr that rcason 1 woiil(1 1nove the committee to 
strikc out that language. It is in atltlitiori to wlitit i s  in tlie presrnt 
1nngii:igLc. It was p i i t  in t is  1 say in an eflort to-- 
111.. 13noorts. What lnngringe i s  thnt‘? 
11r. h I { h i u .  In  the second line of 11, the words “or under the 

supcrvision of”. 
Air. DEGILACFEYIZIED. That  is mighty broad. 
l f r .  LziIiI<is If you leave those nards in tlicre, why the natives of 

Guani and Samoa are under the supervision of the N a v y  specifically 
and they ~ o u l d  be covered w-hcre we did not intend to. 

Now that is the line of demarcation. 
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Mr. RROOKS. What about this, hIr. Larkin: Suppose an island 
out therc is captured as it was in the last war and retained as some 
of those islands have been retained. what government do you have 
in the islands? 

Mr,  LARKIX. Well, a t  Guam-- 
hlr. BROOKS. Well, take Kmajalein, for instance? 
Mr. LARKTN. Well, you would presumably be either serving with 

or accompanying the armed service. We would have jurisdiction. 
51r. BROOKS. Well, were there not natives there? 
Mr. SMART. hlr. Chairman, I think the thing that happened in 

those cases is that you had a military government set up and before 
your invasion ever took place your commanding officer was authorized 
to  appoint provost courts to handle all civilian cases. 

That  is the same situation 
not only on Kwajalein and Okinama but all of the places where we 
took large numbers of civilians. They were not subject to courts 
martial, but to provost courts and other types of military courts 
which the commanding officer was empowered to convene. 

J l r .  LARKIN. That was during wartime, you see; 11 applies to war 
and peace. 

5Ir. BROOKS. Yes. 
Slr .  LARKIN. That  is the distinction. And also 10. 
Mr. BROOKS. Yes. 
Mr.  SMART. J I r .  Chairman, may I suggcst the proper technical 

hfr. BROOKS. You have it written out there, J l r .  Smart? 
l f r .  SniriRT. Yes; I can give it to you. 
Mr.  BROOKS. All right. 
>Ira SMART. On page 5 ,  line 15,  after the word “by” insert the 

word‘lor’’ and in line 16 delete the words“or under the supervision of”. 
-Mr. BROOKS. iXow you henrd that suggested amendment. Is there 

any objection to it? 
Mr.  ELSTON. SIr. Chairman, I would like to ask abont the language 

used in line 17 and also line 18. You say “all persons serving with” 
and so forth “ the armed forces without the continental limits of the 
United States and the following Territories.” 

Why should 
you not say “without the continental limits of the United States, 
including that part of Alaska” and so forth. Is that not what is 
intended? 

I think 
if we change that we might well change the word “continental.” 
There is the point of connection. 

You never had them in courts martial. 

amendment here for the record? 

I t  sounds like you mean outside of those Territories. 

Mr. LARKIN. I think that is what is intended: yes, sir. 

l f r .  BROOKS. Without the “limits.” 
1I r .  LARKIN. Territorial limits, including that part of. 
Mr. ELSTON. Then it would read “ ~ i t h o u t  the limits of the United 

States, including that pRrt of Ilaska,” a!id so forth? 
l f r .  LARKIX. I just cannot think i t  through to dctcrmirie whether 

i t  changes the sense of it or not. 
5fr. SMART. I t  is safe the way it is, hlr. Elston. 
Mr.  ELSTON. I t  sounds like it mi h t  mean outside the following. 

the United States do not include any part of Alaska, the Canal Zone, 
Mr. SMART. Well the point is, o f course, the continental limits of 
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the main group of the Hawaiian Islands, Puerto Rico, o,nd the Tir& 
Islands. 

They are not within the continental limits. But they do have 
types of courts there which are recognized by our Government that, 
do not exist in territories beyond that area. 

Mr. BROOKS. What would you think of striking out the word 
“Territories”? The proposition 
now is before Congress to make of Alaska a State, for instance. Now 
if  you leave that word “Territories” in there i t  certainly gives the 
impression that Alaska will remain a Territory and not a State. 

Mr. LARKIN. I do not see any objection to that, Mr. Chairman. 
I do not consider that it would create any great difficult in going 

clude it by any means. 
Mr. BROOKS. Well, unless there is some advantage in striking it out, 

why I would want to see it left in. 
Are there any more su-gestions? 
Mr. ELSTON. This woupd not be considered to include an divilians 

courts that  we have set up over there to try them, would i t? 
A h .  LARKIN. Yes, sir, if they are serving with or accompanying 

the armed services. 
Mr. ELSTON. Of course a great many of those people are now tried 

by the civil courts over there. At least they are not tried by courts 
martial. 

Mr. LARKIN. That is right. They are tried b occupation courts 

courts which are a combination of German law and court-martial law. 
Mr. DEGRAFFENRIED. Merely because they are living there, Mr. 

Larkin, that  would not be construed as meaning “serving with” or 
“accompanying”, would i t?  

The thing I have in mind is this: 

forward with making Alaska a State. I t  certainly woul c9 not pre- 

over in Germany who are now under the jurisdiction o 9 the civil 

or other types, as Mr, Smart indicated-principa 9 ly these occupation 

MI’. LARKIN. NO. 
Mr. DEGRAFFENRIED. If they just lived there. 
Mr. LARKIN. That is right. 
I can for the record give you a definition and construction of the 

word “accompanying” and (‘servinq with” as construed by the 
courts. I have it right here. It is quite lengthy. It is considerable 
discussion. 

Mr. ELSTON. That might be helpful. 
Mr. LARKIN. We can put it in the record and I can supplg: you with 

Mr. BROOKS. Do you have it there? 
Mr. LARKIN. Yes, sir, I do. 
Mr. BROOKS. Suppose you read it in the record right now? 
Mr. LARKIN. All right. 
h4r. BROOKS. It is short, it is not? 
Mr. LARKIN. Well, a pnge nnd a half. 
Mr. BROOKS, Then why not just put it in the Recofd. 
Mr. LARKIN. All right, I will offer it for the record, if I may. 
Perhaps I can extract a little bit for the information of the members: 
One may be considered to  be accompanying the Army of the United States, 

although he is not directly employed by the Army or the Government but  works 
for a contractor engaged on a military project or serving on a merchant ship 
carrying war supplies or troops. 

a copy of it. 
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That  is the principal enunciated in a number of cases. 
In those cases, however, where a civilian has been held to  have been accom- 

panying the Armies it appeared that he has either moved with the military opera- 
tion or that  his presence within a military iustallation or theater was not merely 
incidental but was connected n i t h  or dependent upon the activities of the Armies 
or their personnel. He must in order to  come within this class of persons subject 
to  military law accompany the military service in fact. 

And it goes on in the same fashion as to “serving with.” It would 
cover the type of person who is accompanying. But the incidental 
citizen who is in the area would not be covered. 

Mr .  ELSTON. It would not cover the families of soldiers, would it? 
Mr.  LARKIN. I think it would, if they were dependents. 
Air. ELSTON. Well- 
Mr. LARKIN. If they were living with him in some quarters fur- 

nished and moved from place to place with him, based on th t  serv- 
ice- 

hlr. ELSTON. That  this wife of the soldier who recently was tried. 
I forget the name. 

Xlr. LARKIN. hlrs. I’bnrbo. 
3 l r .  ELSTON. Yes. She was tried for murder and was given a life 

sentence and it was reduced to 5 years because the law of Germany 
required 5 years as maximum punishment. 

Xfr. LARKIN. Yes. 
Mr. ELSTON. She was not tried by court martial. 
Air. L.\RKIS. No. 
Mr.  ELSTON. By a military court. She was tried hy one of those 

special courts that had been s t t  up in Germany. 
Mr. LARKIN. Yes, sir. 
Mr. ELSTON. Now do you think there is any possibility of this 

section being construed as divesting thosc courts of jurisdiction over 
families of soldiers? 

l l r .  LARKIY. No. I t  could not specifidly lmausc wc have in 
another part of the code an article which specifically guards their 
jurisdiction. 

Xfr. SMART. They have concurrent jurisdiction, J l r .  Elston. 
Mr.  LARKIN. Yes, sir. 
Mr. ELSTON. If you say it is mentioned later on, we do not need 

So this could not be construed as divesting any occupation court, 
military tribunal, or provost court of any jurisdiction that it currently 
has today. 

l f r .  BROOKS. I just received today a Icttcr from II mother saying 
sht  was going over to visit hcr daughter who is the. wifc of an officer 
in Gcrmany. When she arrives ovor tlicrc~ tlir court, that is the 
military court, would have concurrent jurisdiction under this code 
with the court martial in tho trial of the case if 01it1 should arise, would 
they not? 

hfr. LARKIN. The occupation court would have. jurisdiction over her 
if she committed any crimes. 

Mr. SMART. I do not see where that particular person would come 
under the code. She is not serving with, employed by, or accompany- 
ing the forces. 

Mr. LARKIN. That  is right. 

to hothtr with it now. 
?Vir. L A R K I N .  Yes. 



l l r ,  SMART.  She would not, in any case, in my opinion, be subject 
Whereas the family of the soldier, be i t  officer or private, 

I do not think it could be construed that this provision would be 

What is your view, Colonel Dinsmore? 
Colonel DINSMORE. I agree with Mr. Smart. 
hlr. S u n T .  How about you, Captain IVoods? 
Captain WOODS. 
hlr .  BROOKS. Any further comments? 

to  this code. 
does accompany him and he certainly is a part of the forces. 

broad enough to cover the relative who goes for a mere visit. 

I agree with you. 
Any further objection to 

article 2 ,  subject to tho reservation covering subsections 3 and 4 which 
linvv nlrrntly t)crn made? If not, we will approve it and move to 
article 3 .  

l l r .  Smart, would you read article 3. 
hlr ,  S > i A i t i 7 .  A h ,  Chairman, before article 3, 1 just want to know if 

Rlr. BROOKS. Oh, we missed 12. We better go back to sub- 

Air. SMIRT. YPS, sir. 
J f r .  L i r t i < r s .  Subsection 12 is adopted from 34 United States Code, 

wction 1201. Tlic only diffcrcnce bctwpen it as it appears here and 
:is i t  appvars in section 1201 is that it now is made to apply in times of 
pwc(1 as wc~ll as war, just as subsection 11 is. I t  covers the areas, that 
is t l i c w  t)ascs w1iic.h tlie Unitcd States has and during the early part 
of t l i c  ~ a r  acyuirrd in addition to Philippine bases and would, I 
~ ( ~ I ~ P v c L ,  hY4uhjcc.t to rcstrictivc agreements that have been entered into 
1)ctv ('011 tlic Unitcd States and tlie Philippine Government on the one 
1i:iiid 111 c~~iiiicc~tioii N itli that base and any agreements between the 
Vnit c d  Stiitcs Govchrnment arid Great Britain on the other in connec- 
tion with tho  kiascs we liave lcascd from them. 

subsection 12 has t)ccn considered? 

I section 12. 

Other tliari th:it, I do  not think therc is nnything- 
J I r ,  DLG KAFFI: S I ~ I  L D ,  Has the constitut ionality of that particular 

In your judgment, do s1il)scction therc I ) ( w ~  passed on, Alr. Larkin? 
we linvr that riglit? 

l l r .  T J Z R K I N .  Not tliut I know of. 
l f r .  D E G K ~ F F E X R I E D .  Do n c  have that right? 
111.. L Z I ~ K I Y .  \ Y ~ l l ~  RS i t  is writtcn now it provides for all persons 

otlirr than rnilitaiy within a lcnscd a r m .  This country already had 
:igrc~~niciits u-it11 &>at Britain, for instanc*c, of the concurrent type of 
~uristlictioii, that is, tlic British niid this country, within and without 
ttl0 lPtis(Yl al't>n. 

Is that 
riot :i ftirt? 

Por  Iiistaiic(b, I bc~lic~vc t l i c w  is a leased nrca in Bermuda. 

('apt:un \\'oor~s. That  is riglit. 
. \ I ] .  I , \ R K I S .  ,\lost of t1ios;c lcnscd arcins actually arc under -the 

,jiir.istlii-tion or opc~ixtcd I)y t l ic  Navy. Tliiw IS nn agrcclment between 
C i w t  I3ritsin and ITnitetl Stntcs as to nntionals o n  the  spot. S o w  we 
: ~ r v  g o v ( ~ n ( d  aclmiriistrativcly by those agreements with the British 
tint1 this sii t)cli~-ision providcs permissive jurisdiction which is subject 
to  tliosc ngiwnic~nts and their opcmtion. 

J l r  EI,STC)N. What do you mean by the "secretary of a depart- 
m(~ntl"? 

hlr. LARKIN. Well, it depends on which department is given the 
responsibility of operating the area. 
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Mr. ELSTON. You mean the service department? 
Mr. LARKIN. That  is right; yes, sir. The Secretary of the Depart- 

ment I think we defined as .4rm7, Navy, and .4ir Force, in our depart- 
ment definitions, under subdivision 11 of article I. 

Mr.  ELSTON. Some leases might be under the jurisdiction of the 
Secretary of the Interior or Commerce or some other department- 
the State Department. 

Mr.  L .~RKIX.  That  is right, and on that basis it would not be 
covered her(.. “Department” hns been defined to refer to .4rmy, 
Navy, -4ir, and Coast Guard. Interior would be excluded by the 
definition. 

Mr. ELSTON. That  includes the Secretary of Defclnse? 
Mr.  I 1 ~ ~ ~ ~ ~ .  No. 
Mr .  ELSTON. Well, might it not be possible for the Secretary of 

Defense to make agreements or leases with respect to the use of 
foreign territory? 

Mr.  LARKIN. This is a tentative answer. I thinh not. The 
Departnierit of State always makes the arrangement and then the 
President I think designates the military department that is to operate 
it. 

Captain WOODS. I think that is correct. 

Captain V’OODS. Yes, sir. 
h l r .  L ~ R K I N .  I know the Department of State is the proper au- 

thority to enter into the leases and is the Department which does 
negotiate with the foreign countries. Then I believe, as I say, the 
President designates in most all of these cases the Navy. 

Mr.  WOODS. 51r. Larkin, do you not have some duplication in 
subsections 12 and 11? You refer to the same description there, as  to 
Alaska. 

Mr. LARKIN. Well, I do  not know that we can- 
Mr,  ELSTON. In the one case they are serving with troops and in the 

other they are not. 
Mr.  LARKIN. That is right. But the distinction is all persons on 

the one hand and the other is when they are accompanying the armed 
forces. 

Mr.  BROOKS. Well- 
Mr.  LARKIN. But  in Alaska, the same reason obtains. There we do 

have United States courts, where in some of these leased areas there 
are probably no courts a t  all or if there are, there is a concurrent juris- 
diction with Great Britain or the Philippines or whoever i t  happens to 
be. 

I do not think that you could cut out in 12 that latter part without 
doing violence to i t  because of the difference. But  I would prefer to 
ask the Navy if they have an opinion on it. 

Captain WOODS. Well, I think this is addressed to areas leased from 
foreign governments and unless you leave this in it would be area8 
leased within the United States. 

Mr. LARKIN. Areas leased by the United States Government from 
a State, for instance. 

Captain WOODS. Yes. 
Mr. LARKIN. Do ou think a reservation would come under that?’ 
Captain WOODS. 80s. 

,Mr. L A R K I X .  IS that Correct, Captain? 

Why is that included in both subsections? 

We certainly do not want that. 
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Mr. BROOKS. Well, do you need a special power to cover a reserva- 
tion in Alaska? 

Captain WOODS. No, sir. That  is just to make sure that this would 
not touch areas leased in Alaska. 

Mr. BROOKS. It seems to me subsection 11 covers all persons serving 
with, employed by or accompanying the armed forces in that part of 
Alaska east of longitude 100 degrees and 72 degrees west. 

Subsection 12 says “All persons within an area leased by the United 
States which is under the control of a secretary of a department and 
which is without the continental limits of the United States and the 
following territories.” 

Mr. LARKIN. Of course you see you have a m.uch broader jurisdic- 
tion in 12, in that you have jurisdiction over persons within the area 
without them serving or accompanying. Local bandits, for instance, 
or other people within the area who have no connection whatever 
with the military- 

Captain WOODS. That is right. 
Mr.  LARKIS. In  event there were no local courts or in the event 

the foreign nation that leased it to us had no courts there, why some- 
body would have to have jurisdiction to try them.. 

Then you describe Alaska again. 

Mr. ELSTON. It might be completely unoccupied territory. 
Mr. LARKIS. That  is right. 
Mr.  BROOKS. Well, if you think there is no harm. from the stand- 

point of duplication, because you do cover the same group there tuice, 
why i t  is all right. 

Mr.  LARKIN. I think i t  is for the purposes of guaranteeing that 
we do not have jurisdiction in Alaska, Puerto Rico, and so on and so 
forth. 

Mr.  HARDY. It seems to me like 12 covers the whole field. I do 
not believe 11 would. 

Mr. BROOKS. Twelve covers everything. You could certainly leave 
out that part in 11 there referring to Alaska. 

Mr. HARDY. Except that it says “leased” and the other does not. 
Mr. ELSTOX. I t  would be just a little clearer if it was in both of 

them, would it not? 
Mr. LARKIN. I think so. 
Mr. BROOKS. Well, is there any objection to 12? 
Mr. HARDY. KO. 
Mr. BROOKS. If there is no objection, then i t  will stand approved. 
We move on, then, to article 3,  Mr. Smart. 
Mr. SMART (reading): 

ARTICLE 3. Jurisdiction to try certain personnel. 
(a) Reserve personnel of the armed forces who are charged with having com- 

mitted, while in a status in which they are subject to this Code, any offense against 
this Code may be retained in such status or, whether or not such status has 
terminated, placed in an active duty status for disciplinary action, without their 
consent, but not for a longer period of time than may be required for such action. 

(b) All persons discharged from the armed forces subsequently charged with 
having fraudulently obtained said discharge shall be subject to trial by court 
martial on said charge and shall be subject to this Code while in the custody of 
the armed forces for such trial. Upon conviction of said charge they shall he subject 
t o  trial by court martial foi  all offenses under this Code committed prior to the 
fraudulent discharge. 

(c) Any person who has deserted from the armed forces shall not be relieved 
from amenability to the jurisdiction of this Code by virtue of a separation from 
any subsequent period of service, 
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References: Proposed A..G.  N., artivle, 5 (a); 52  Stat'. 1180 (1938), 
34 U. S. C., scct'ion 855 (1946) M. C. hi.,  paragraph 10; N. C. and B., 
section 334; 

Commentary: Subdivision (a) is substantially a remactment of the 
present' Navy law as set' forth in 34 U. S. C., section 855. A similar 
provision is found in article 5 (a,) of tlic proposed A. G. N .  

Subdivision (b) is the statutory q m ~ s s i o n  of the law as set ou t  in 
ht .  C. SI., paragraph 10 and N. C. and B., scc. 334. It differs from 
n similar provision in article 5 (LI) of t h e  proposed A. G. N.  in that it 
provides tdiat a person who obtains a fi*autlulcnt tlischargc~ is not 
subject to this code during the period betwc>rn tlic tliscliurgc arid 
later apprehensiori for trial of the issue. 

Subdivision (c) is proniptcd by cs partr Draintr, 65 F. Supp. 410 
(N. D. Cal. 194G), wliicli held that a discliarge from tlie naval s(1 
barred prosccut ion of a porson for tlcscrtion from tlit. l lar inc Corps 
at, a pcriod prior to  his c>iilistnicnt in the Kavy. Sco article 5 ( a )  of 

l l r .  BROOKS. S o i v  there was some criticism lcvclcd a t  this article. 
lh, ELSTON. Subsection (a) particularly. 
l I r .  LAHKIN. Trs. Tlicl thinking that n-tint into 3 (a) is simillnr to 

that which was used in article 2 ,  subdivision 3 and 5 ,  or ut ,  least we 
started off with tlic sanw sct of c4uinistanccs. 

T!ip I)cpartmoiit of t ! l c>  .limy nlli l .  t l i ( 1  ,iir Forc*cl (!id. riot. ? ~ : L V P  
jurisdiction of this cliarat+tcr arid (lo riot h a w  i t  ut '  t l ic prowilt timc. 
Tho S a v y  tl.itl. hav? antl nt this tinir docs liavc~ such julkdi(~tiori, It 
is found in 34 U. S. C. swtiori 855, t l ic first part of n-liirh I read in 
conncc,tion with article 2 ,  sul)tlivision 3 .  

Tliat srction has two provisos which I would like to rrad at  this 
time. 
P r o v i d e l ,  That  disciplitiary action for ari offeiicr coniiriittcti whiltl s i i t i j P c t  to the 
laws, regrilatioris, arid orders for t.hv (;overllrnctit of tlic S a v y  .tiall r iot  he harrett 
b v  reawri of relt,a*e from tfllty status of ariy perroil charged n-it11 thc corriini,w:ioti 
thereuf. 

the proposed i1. G. S.  

All this, of course, is Suva1 Rcserve pcrsonnel. 
iZnd p r o i ~ i d c d  , J i r r f h r r ,  That for the p l i r p o e  of carryiiig o u t  the jiroviriotis of this 
section to affcct tiiciiitxrs of the Saval  Reserve t ie rctairlcd o t i  or rrtiirricri to  a 
duty i t a t u s  \vithoiit tlieir c o n ~ e r i t  h i i t  not for a lotiger period of time than tilay t)e 
reqiiirerl for discipliiiary actioii. 

Xow, this givcs in other words a continuing jurisclict'ion over 
Rcscrvc personnel on iriact,ivc duty if it is tliscovcrctl whilc they are 
on inactive duty that t h y  csommittcd an offense while thry were on 
active d u t y  or in a status uritler the cod(!. Article 2 subdivision 3 
would br such a status. 

I t  is a problcm that is very muah akin to tlic prohlcm that' was 
faced in the Hirshhcrg case, cscept this of course cov(w Kcscrva 
personnel who h a w  not bccbn (1 isctiargctl whereas in the Hirdiberg 
case as you know you had a situation whcre a Kavy pctty officer 
during the term of his erilistrncnt, tmamc a prisonchr of war, was 
returned to this country antl hospitalizcd, antl then rooeivcd a clis- 
charge and immcdintcly reenlisted, antl i t  wus not until his service 
during his recnlistmrnt that it was diswvcrctl or it was allegtd t'liat 
he had committed tlie crimc of maltreating fellow prisoners while in 
his first enlistment. 
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This brought up the question of whether or not you still had juris- 
diction over him. Here the same question as to Reserve personnel is 
presented, whether while they are on inactive duty you would have a 
jurisdiction over them for something they did while they were on 
active duty. 

The jurisdiction of course would be limited in any case, I should say, 
by the statute of limitations itself. But  we did not provide for the 
Hirshberg type of case in this code because frankly it was before the 
Supreme Court and we just did not know what was going to happen. 

Mr. ELSTON. I am wondering why you could not reach the whole 
subject with a very simple provision to the effect that any person who 
commits any offense and is subject to prosecution under this code 
may be prosecuted even though he may no longer be in the service, 
and the only exceptions would be cases which are barred by the statute 
of limitations. 

A h .  LARKIN. There is one concern that I would have-and I do 
not know the answer, frankly-which has to do with the third type, 
if you will, and that is the person who serves. is discharged and who 
neithcr joins the Reserves or does not reenlist and becomes for all 
purposts a civilian. 

The qucstion I have iri connection with it-actually I think if i t  
wero possiblr you ought to be consistent across the boards in those 
typm of cnseq-is thc' constitutionality of attempting to retain a 
corit iiiuing jurisdiction ovrr that prrson since now he clearly is not 
in the land or naval forccs cvrn though while he was in them he did 
commit nn offense w1iic.h would have made him subject to its juris- 
diction if trictl a t  that time. 

Now pcrhaps my concern is c.;agzcratcd but I think there is a 
difficult Irqd problem in that onc~ typo a t  least. 

l l r .  EISTON Do you not think it would be within the Constitution 
if thcy rctaincd jurisdiction only so far as it is necessary to prosecute 
thc case which was committctl while the offcnder was in the service? 

Sfr. L ~ R K I S .  I think thwc nre sevcrnl cases both ways, frankly, 
on it, and I do  not know th:Lt it has cvrr gone to the Supreme Court. 

I nm rcmindcd that the Artic*ltis of War and the Articles for the 
Govcr-nmcnt of the Navy at  the prcwnt time do contain a continuing 
jurisdiction of that charnctcr insofar as frauds against the Govern- 
mcnt arc c~onccrncd. 

Xlr. ELSTON. FT(>llj docs it have to be limited to frauds? 
hrr. 1, ~ R R I N .  \Toll, that also involvcs a legal question. 
l f r ,  ELSTON. I t  swms to mr that thc Supreme Court in the Hirsh- 

bcrg caw lirltl as thcy did solely lwcause we did not have a provision 
in thc law that providctl for continuing jurisdiction. 

l f r .  L ~ R K I X .  Yes, that is right. I agree with you entirely, Mr. 
Elston, but thcrc you see a t  least Hirshbcrg when he was tried was in 
tho naval srrvicr. 

Alr. ELSTON. FYcll. that may be true. 
l f r .  T , I R K I U .  Now that is a fortuitous circumstance, perhaps, but 

So 
Now whether it is a material one or not, I 

he did come undcr the basic jurisdiction of being in the service. 
the difference still exists. 
do not know. 

Mr. ELSTON. You woiiltl hnvci Fome very absur,{ situations. 
hlr. LAKKIN. Exactly. 
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Mr. ELSTON. A man might commit murder the day before his term 
of enlistment was up and step out of the service and could not be prose- 
cuted. 

Mr. LARKIN. I think you would have had that case actually in the 
Durant case, where Mrs. Durant or Captain Durant, whatever her 
name was, was convicted of stealing the Crown Jewels of Hesse. 

Mr. ELSTON. Yes. 
Mr.  LARKIN. The question there arose: She was on terminal leave 

and it was considered that she was still in the service. If the case had 
been brought to trial about 3 weeks later and she had not joined 
the Reserves, if you will, or reenlisted, then there would have been no 
way of trying her a t  all because the offense was committed overseas. 

The Federal Courts would have had no jurisdiction. And the mili- 
tary would not have had any either. 

The question, however, in the last analysis, 1: should say, is whethw 
you can abide, missing the few cases of that kind, or whether there 
should be provided across-the-board jurisdiction for people who do 
not reenlist and are not Reservists. I think 
the whole question should be decided as one whole problem rather 
than by a piecemeal approach. Our difficulty, as far as the rcrnlisted 
Hirshberg style, was that it was before the Supreme Court and wc just 
did not know which way it was going to go and wc could not forecast it. 

Mr. BROOKS. hly mind is running along the line Congressmsn El- 
ston’s mind is running. I was wondering whether it would not be well 
to have a very simple provision for jurisdiction to a t twh as of the date 
of the commission of the crime and shall continue until shall w e  say 5 
years after the facts aro brought to t l i t l  attc>ntion of thc propvr authori- 
ties, thereby permitting prosecutiori. Bryond that time tlic statute of 
limitations would run on it. 

51r. LARKIN. Well, I should say you might make it subject to the 
statute of limitations provided in the code. I do not think most 
statutes of limitations run from the time of tlic discovery, except in 
certain fraud cases. Usually they run from the time of tho conimis- 
sion of the offense. I think that your idca would be quite an oxt(~Iision. 
But  sukject to the statute- 

Mr. BROOKS. In our State they have some provision that the pros- 
ecuting officer must have some knowledge of the crime so as to permit 
the prosecution, if it is a major crimr, within tlic period- 

hlr. DEGRAFFENRIED. On most major felonics or capital cases-we 
do riot hnvo any statute of limitations. 

hlr .  ELSTON. That is right. 
LIr. L)E( ;~~AFFENRIED.  On capital cases you do not have any statute 

of lirni t a t ions. 
h f r  I I . m h i ~ .  That  is right. Arid we provide in cases of murder, 

mutiny. ~t i i c l  srcveral others, that thvrc is 110 statute of limitations. 
Mr. D & I ~ A I  FI .UIZIE,D I bdicve n e  can put a provision in herc, that 

would be pt’rfcctly constitutional, that it should be fiwd as of the 
time the crime is eummittetl and t h ~  merc fart that he IS discharged 
a t  a later date arid returns to civilian lifc ought not to f t w  him from 
boirig prosecuted in a military court for an offerisc that he committed 
while he was in the service. 

Mr. BROOKS. I would limit that to offenses triable by perhaps gen- 
eral court martial, so that just minor infractions of discipline would 
not be taken advantage of to bring a man back under the jurisdiction 
of a court martial. 

j 

But I agree with you. 

In  Ohio we have few- 
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Mr. DEGRAFFENRIED. That  is ri h t .  
Mr. SMART, I think right there, %r, Brooks, that is one of the fears 

that  the ROA seems to have expressed. That  if h Reserve happens to 
say something while on active duty which subsquently happens to 
incur the disfavor of the people in the Regular jervice, they could 
utilize this very section here to pull them back iuto the service and 
away from their business for comparatively nilnor offenses as a 

Now I do not say there is any validity to their €ears but that is the 

hlr. BROOKS. It would meet their objection, t,hough, if we classify 
only major crimes for the purpose of bringing a Inan back under thir 
code. 

Mr. DEGRAFFENRIED. That  is right. 
Mr. HARDY. I think there is a distinction between that provision 

with respect to Reserve officers as objected to by the ROA from the 
thing that we are talking about here because we are providing that the 
Reserve officers continue under their jurisdiction anyway, are we not? 

Mr. LARKIN. Well, if they have committed an offense during the 
active period, you see. Article 3 does not provide jurisdiction over 
Reserve personnel for any offense they commit while on an inactive 
status. 

Air. HARDY. If an offense was committed while in active service? 
hir. LARKIN. That  is right. 
l i r .  SMART. Of course, Ah-. Brooks, as to the suggestion you made 

on cases triable by general court martial, it should bc pointed out  
that a general court martial has jurisdiction over all offenses which 
may be tried by a summary or a special court. 

I think i t  might be well for the committee to 
consider the possibilities of amending this article further to provide 
that court martial could try only those cases involving major offenses 
which were not triable in the civil courts. 

Mr. ELSTON. In other words, if a man committed murder the day 
before his period of enlistment expired- 

Mr. SMART. In the United States. 
Mr. ELSTON. Yes; we will say he was in United States and a certain 

State had the jurisdiction to try the case, they could not try him in 
the military courts? 

Mr. SMART. That  furthers, I think, the Reserve idea. Try  every- 
thing in the civil courts you can if the accused is not on active duty 
and limit prosecutions to major offenses. 

Mr. ELSTON. I think that is a very good suggestion. 
Mr. HARDY. Yes. 
Mr. ELSTON. After all, the only purpose of this is to avoid a case 

like the Hirshberg 'ase or any case where a person has committed a 
serious offense. I do not say i t  should include minor. offenses, but  
where he has committed a serious offense, he should iiot be permitted 
to escape by reason of the fact that he is out of the Army. 

Mr.  LARKIN. That  is right. 
Mr. ELSTON. Whereas the same offense committed by a fellow who 

had j w t  enlisted would bring prose:ution. 
M f  LARKIN.  That  is right. 
MI. ETSTON. It is not fair. And my suggested amendment would 

be that except as cascs are barred by the statute of limitations, juris- 

I ' 
I 

i 
1 I harassing movement. 

1 fear which they expressed. 

It just is a continuing jurisdiction- 

hir. BROOKS. Perhaps a limitation would be in order. 
Mr. SMART. Yes. 
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diction shall continue as to major offenses committed in tho swvice 
even though a person has left the service. And then we might have 
what Mr. Smart has suggested. Provided the offense is not one over 
which the States have some jurisdiction and ca3 proceed with the 
trial. That  is the substance of it. 

And 
I think we can work out some language. Although most of the com- 
ments against this article were that we were trying to  encroach and 
enlarge our jurisdiction, we would be happy with the restrictions of 
a statute of limitations and not having jurisdiction over what is 
triable in the civil courts. 

Mr. HARDY. I think you should give consideration to the point, 
Mr.  Brooks raised a while ago, that you do not permit minor or 
disciplinary offenses to take a man back into the service for militar: 
trial. 

Mr. LARKIN. I agree. 
Mr. ELSTON. Mr. Chairman, I would suggest if it is agreeable to 

the other members of the committee, that we have an amendment 
along this line draIted. Then i t  can be subniitt>ed to the committee 
for further comideration. 

And if there is no 
objection we can suggest that between now and the first part of next 
week, if you will, 11r. Larkin and hlr .  Smart’, work on that. 

Slr LARKIN. Fine. Re happy to. 
hfr. BROOKS. ,4nd also work it so that the Hirshberg type of case 

will be taken care of. 
Ah-,  LARKIK.. YCS, sir. 
Lfr, DEGR:~FFENRIED. ,Just a suggcst’ion thcrc~. Consider thc use 

of the word “fclonp.” 
Mr .  LARKIS. T think tlint would lw liclpful, 111.. tlcGraff(~nrirt1, 

although I h o p  not ncrcssary. KP t i n w  t r iof l  to avoid in oiir ptini- 
tive articltls thc iisc~ of thc wort1 “fi~lony.” I t  i s  unknown in ttie 
military law to tliis timc. Whilc i t  is R conitnoti c~tiough word in 
civil IRM-S, I think spc’cific c,rimcs v-hic*Ii arc fclonics in  cliffcrc~nt Sttitcis 
differ. So far wc hnvr 1)wn si~ccrsshil i r i  not using i t ,  hut  it is possi1)lc 
that in  tliis (snsc WP u-oultl havc to.  

J f r .  DEGRAFFF:SIUI.:D. Of coiirsc i f  thcrv i s  no si:cli word ns “f(\loiiy” 
in military Ian- I (lo not  Itno\\- n-lint ~vor t l  yo11 us(>. YOII have to 
dcscrihc in  sonic \my the> tiatiirc> of ttic off(~nsc~, cycw if  you h a w  to set 
each specific offtwsc out for which hc! cnoiiltl tw hrouglit back in. 

Mr. LARKIN. I think we certainly would not object to that. 

Mr. BROOKS. I think that is an excellent idea. 

3fr .  LIRKJN. That is right. 
11r. BROOKS. You niiglit h s c  it on thc thought that  somc’ offc~nsc~s 

have cxclusivc jiiristliction in thc gc.ncxrnl coiirts-niartinl and of coiii’sc 
thosc arc major offrnscs. 

l f r .  ELSTOX. You also liar-c t h v  clifficwlt’y, too, nhoiit’ tht: offense 
being more swious somr>tirnm to  an officer tliriri i t  is to an cnliatcd 
man, and so forth. 

51r. L~RKIS .  Ycs. 1,ct u s  try to siilmit somothirig to yo11 0 1 1  
that q ti e? t i or i . 

1 I r ,  BROOKS. Ycls. Artic~lc 4 .  
Mr. Sxirt-r. 1 f r .  Chairman, you have not y t  tiisc:usscd subscction 

( 1 ) )  and sit t,scc~tion (c) of articlr :1. 
J l r .  I ~ R O O K S .  I thought t h e  ~-1iolc thing would bc the subjcct of 

consirlcration. 

Thc~rci nrr a lot of qii(~stions iiir-olvctl. 
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A h .  SMART. I believe that (b) and (c) will stand on their own merits, 

Mr. BROOKS. I thought hlr. Elston’s idea was to cover all three. 
Mr. h R K I x .  We can do that when we bring the other back, if you 

(b) is part of a similar philosophy, let us say, so that we could 

Xir. SMART. 0. K. 
Mr. LARKIN. Otherwise, it is pretty much on its own feet. 
Mr. BROOKS. Is  there any objection to (b) and (c) as they arc 

u-ri t t en? 
hlr. L -~RKIN.  I might point out in connection with (b) that  it is 

new and while i t  has been a regulation we did not have much con- 
fidence in the stability of a regulation of this character. The notion 
here purely and simply is that we retain jurisdiction 01’ have a con- 
tinued jurisdiction in the case where a person is accused of having 
fraudulently secured his discharge. 

Now there were a number of cases during World War I1 where 
through some fraud or other a man was able to obtain discharge 
papers. It was a device, in other words, that was tantamount to 
deserting except that he was able to furnish himself with the outward 
legal effects of having been properly discharged. 

It was a device, in other words, in which he was able to get out of 
the services by fraud and had a piece of paper which indicated that 
it was proper, but in reality it was not any different than a man who 
just left and deserted and had no piece of paper. 

Well, there was a jurisdictional problem in that connection because 
under the Hirshberg ruling again, for instance, the effect of the dis- 
charge was to cut off any offense he had committed while on active 
duty and if you uncovered evidence that he had fraudulently obtained 
his discharge and attempted to try him for it, why before you could 
try him he could challenge the court’s jurisdiction by presenting a 
piece of paper which on its face showed he was legitimately discharged 
and the court had no jurisdiction over him by virtue of that dis- 
charge. 

So i t  was a situation that enabled a person by fraud to escape the 
consequences of his act and really leave the services and desert in 
effect. H e  had a piece of paper which acted as a bar to the services 
doing. anything about it. 

For that reason this is put in and that is what it is intended to accom- 
plish: In  other words, to give a continuing jurisdiction over a man 
whose discharge was actually a fraud. 

Mr. ELSTON. What do you mean by those words “while in the cus- 
tody of the armed forces for such trial,” on lines 15 and 16? If he is 
discharged he is not in the custody any longer? 

Mr. LARKIN. Oh. 
Mr. SMART. That  refers to after he is apprehended for trail for the 

fraudulent discharge, Mr. Elston. 
l l r ,  L ~ R K I I T .  That  is right. 
AIr. U E G R ~ E ’ F E K I ~ I C D .  You do not mean a discharge that he forged. 

You mean one that he obtained by some fraudulent representation? 
hfr. LARKIN. Either one. 
Mr. DEGRAFFENRIED. If he forged a discharge it looks like to me 

that it would be absolutely void and not considered as anything. 

without (a), would they not? 
Mr. L A R K I N .  Yes. 

like. 
postpone its consideration. 

May I read the whole article? 

Well, there were cases- 

‘I!)OR‘IR o-x-. -2.3 
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Mr. LARKIN. He might have forged it or he might have paid some 
money to some clerk a t  a separation place and obtained the official 
papers. He  might I suppose in a number of ways obtained papers 
which were on their face official but which were illegally obtained, 
however he did it. 

Mr. DEGRAFFENRIED. It just looks like to me that those words 
there would mean that where he had really obtaincd discharge i t  
was signed properly but he had obtained it by some fraudulent mis- 
representation, rather than to actually forge it. 

Mr. LARKIN. I think it would cover both situations. 
Mr. DEGRAFFENRIED. It would cover both. 
Mr. BROOKS. Is there any objection to that? 

Mr. Elston’s question with refercrice to bein 

subject to  this code while he is in custody awaitin trial. . 
Mr. ELSTON. Do you not think the words oug E t to be “shall after 

apprehension be subject to this code while in the custody of”? 
Mr. LARKIN. I think that would certainly not change the sense and 

would clarify it. 
Mr. ELSTON. It makes it a little clearer. 
Mr. HARDY. Well he has to be subject to the code before he is 

apprehended, has he not? Otherwise, how are you going to get 
authority to pick him up? 

Mr. LARKIN. Well, this gives us the jurisdiction to  apprehend him. 
Mr. SMART. I think the point there, Mr. Hardy, would be, in line 15, 

after the word “shall,” you would put the words lLafter apprehension.” 
So ou presume the first time that he is already subject to jurisdiction 

offense he commits while in custody. 
Mr. BROOKS. Yes; your jurisdiction is under that preceding clause 

there, “Shall be subject to trial by courts martial.” 
Mr. HARDY. Yes. 
Mr. BROOKS. Suppote you put your suggested change there, Mr. 

Elston, in proper language and we will vote on it. 
Mr. ELSTON. Mr. Chairman, I would offer the amendment that on 

line 15, after the word “shall” he- 
Mr. BROOKS. What pa e now? 
Mr. ELSTON. Page 6,  9 ine 15, after the word “shall” insert the 

words “after apprehension.” 
Mr. BROOKS. You heard the motion, gentlemen. Any objection 

to it? 
Mr. HARDY. No. 
Mr,  BROOKS. If not, that insertion will be made. 
Now what about subsection (c)? Is  there any discussion on that? 
Mr. LARKIK. I might point out, as we did in the commentary, that 

that is prompted by a case in California, the circumstances of which 
are as follows: A man deserted from the Marines and enlisted in the 
Navy and was given an honorable discharge after his service in the 
Navy and that discharge was held to operate as a bar to trying him 
for his original desertion. 

If there is 
no objection to it, excepting for subsection (a), it will stand approved. 

Did you answer 

Mr. LARKIN. I thought 51r. Smart did. i! he in notion custody? was that he is 

an L9 the second time, after you have him, then he is subject to any 

This is designed to correct that situation. 
Mr. BROOKS. You have heard the section or article. 

We will proceed, then, on article 4. 
Mr. SMART (reading) : 



ART. 4. 
(a) When any officer, dismissed by order of the President, makes a written 

application for trial by court martial, setting forth under oath that  he has been 
wrongfully dismissed, the President, as soon as practicable, shall convene a 
general court martial to t ry  such officer on the charges on which he was dismissed. 
A court martial so convened shall have jurisdiction to  t ry  the dismissed officer on 
such charges, and he shall be held to  have waived the right to plead anv  statute 
of limitations applicable to  any offense with which he is charged. The court 
martial may, as part  of its sentence, adjudge the affirmance of the dismissal, but 
if the court martial acquits the accused or if the sentence adjudged, as finally 
approved or affirmed, does not include dismissal or death, the Secretary of t he  
Department shall substitute for the dismissal ordered by the President a form of 
discharge authorized for administrative issuance. 

(b) If the President fails t o  convene a general court-martial within 6 months 
fiom the presentation of an  application for trial under this Article, the Secretary 
of the Department shall substitute for the dismisal ordered by the President a 
form of discharge authorized for administrative issuance. 

(c) Where a discharge is substituted for a dismissal under the authoiity of this 
Article, the President alone may reappoint the officer t o  such commissioned rank 
and precedence as in the opinion of the President such former officer would have 
attained had he not been dismissed. The reappointment of such a former officer 
shall be without regard to position vacancy and  shall affect the promotion status 
of other officers only insofar as the President may direct. All time between the 
dismissal and such reappointment shall be considered as actual service for all 
purposes, including the right to receive pay and allowances. 

(d) When an officer is discharged from any armed force by administrative action 
or is dropped from the rolls by order of the President, there shall not be a right 
t o  trial under this Article. 

References: A. G. N.  Art. 37; R. S., sec 1230 (1875), 10 U. S. C., sec 
573 (1946). 

Commentary: This article should be read in conjunction with the 
provision being reenacted in section 10 of this act. The right to trial 
will apply only in the case of a summary dismassal by order of the 
President in time of war. (Sec. 10 covers the provisions now found in 
A. W. 118 and A. G. N.  art. 36.) 

If the President fails to convene a court martial where there has 
been an application for trial, or if the court martial convened does not 
adjudge dismissal or death as a sentence, the procedure followed will 
be the same as that prescribed in article 75 (d) where a previously 
executed sentence of dismissal is not sustained on a new trial. This 
changes the present statutory provisions set out in the references. 
The change is made because of the doubt, expressed by Winthrop and 
other commentators, as to the constitutionality of the present pro- 
vision declaring that an order of dismissal, lawfully issued by the 
President, shall be void under certain circumstances. Under the 
proposed procedure i t  will be possible to achieve the same result- 
that of restoring the officer. 

No time limit has been set on when an application for trial must 
be submitted. The present statutory provision has been construed 
to  require that the application be made within a reasonable time, 
which will vary according to circumstances. See Winthrop, Military 
Law and Precedents, 1920 edition, page 64;  Digest of Opinions, Judge 
Advocate General of the Army, 1912-40, section 227. 

I think you will get a better understanding 
of i t  if I give you a little background on it. It is somewhat compli- 
cated. I n  1865 the 
Congress passed a statute, Revised Statute 1230, which gave officers 

Dismissed officer's right to trial by court mar+ial. 

Mr. ELSTON. Is that new? 
Mr. LZRKIN. Partially. 

It stems from the following legislative history. 
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a right to trial in the fashion that  we have provided in 4 (a) when they 
had been dismissed by the President. 

That  was a provision for the Navy and the Army. 
The following year, in 1886, articlc of war 118 was passed, which 

was construed subsequently by the Court of Claims as not giving the 
right in the Army to an officer to a court martial after he had been 
dismissed by the President, in that article 118 repealed Revised Statute 
1230. 

The original statute had said that if a court martial thereafter 
exonerated a man the President’s dismissal was void. A number of 
legal opinions hold that court martial cannot so void a dismissal by 
the President, that the President had the constitutional right of 
dismissal which is an incident of his right of appointment. 

So there has over the yenrs been a difference by virtue of the time 
in which this article 118 of tlic Army’s was passed. Tlicre has been 
a difference in practice in the Army and the Kavy in that the Navy has 
always construed the law, ant1 i t  apparently applied to them properly, 
that  a naval officer could have a court martial if he was dismissed by 
the President where an Army officer could not. 

Now that was one divergence or djffercnce that wc desired to make 
uniform and for that purpose put  in here this provision that if an  
officer is dismissed by the President, he can have a court martial. 

This 4 (a) applies to the power of the ,President in time of war only. 
One hundred and eighteen itself specifically sets out the manner in 

which or the circumstances under which an officer can bc dismissed 
from the service and i t  is either by court-martial sentence or in time 
of war by the President. 

That  is reenacted in this bill in the very back of i t ,  in section IO, 
and is reaffirmed. But  section 4 is within thc Uniform Code itself 
because i t  spells out a court-martial remedy. 

I n  studying that  whole problem, we felt  that  if a court martial, 
having granted an officer now dismissed the right to a court martial 
on the same circumstances, exonerates him, afterward, why thcn the 
infamy, if you will, that attaches to thls dismissal by the President 
ought to be ameliorated in some way and for that reason we provided 
a t  the end of 4 ,  subdivision (a), that an administrative form of dis- 
charge could be substituted for the dismissal. 

Mr.  ELSTON. What is that-administrative discharge? 
hh, LARKIN. Well, an administrative discharge is one of three: 

Either an honorable discharge, under honorablc conditions or the 
so-called undesirablc dischargr. There are in all five types in each 
service. They have becn standardized. They are a dishonorable 
and a bad-conduct discharp,  both of which can be imposed by a 
court martial only, and thcn the other three are honorablc, under 
honorable conditions, and undosirable. 

Mr. ELSTON. It would not sound very fair to say !hat if the court 
martial acquitted the accusctl or if the sentence adjudged as finally 
approved or affirmed does not include dismissal or death the Sccretary 
of thc Department shall substitiitc for the dismissal ordered by the 
Prosidrnt a form of discharge other than honorable, would it? Then 
why should he be discharged from the service under other than honor- 
able conditions? 

Mr. LARKIN. I think i t  is desirable to have a certain amount of 
flexibility under those circumstanccs because i t  may well be that  the 
officer is not guilty of a specific offense which warrants his dismissal. 
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But  he may be the type of person who for other reasons of incom- 
petence or just general misbehavior i$ such that you do not feel he is 
entitled to an honorable discharge. You see, the dismissal by the 
President cuts him off and he is out. 

Now you are changing the dishonorable feature of that, but he may 
not be entitled to an  honorable discharge under those circumstances. 

I recall that that phase of it was criticized by somebody. Some- 
body suggested, I believe, that  it should be honorable or under honor- 
able conditions. Bu t  i t  strikes 
me that there may be circumstances which would warrant less than 
an honorable discharge, even though you have not established an 
offense that warrants an equivalent to a dismissal with dishonor. 

hlr .  ELSTON. Well, i t  seems to me that should be another 
proceeding. 

Mr. LARKIN. Well, that is right. 
hl r .  ELSTON. If he is acquitted of the offense that caused his dis- 

missal in the first place, he certainly should be entitled to be discharged 
honorably unless he has cofnmitted some other offense or his conduct 
in some other respects warrants another proceeding. 

But  in the proceeding in which he is acquitted and found to be not 
guilty it would be meaningless if he was then discharged from the 
service other than under honorable conditions. 

hlr. LARKIN. Well, except that you would have this situation, I 
think: If you provide that they must substitute an honorable dis- 
charge but there are other factors which would indicate that  it should 
be less than honorable, why I just do not see how you would give him 
the honornble one and then try to take i t  back and then have another 
proceeding and do something else with it. 

hlr. ELSTON. Were there many cases that warrant this kind of 
legislation? 

hlr. LARKIN. I think there were a few. I do not know of any during 
the war. 

Mr.  ELSTON. Well, where does the request come for this rather 
unusual type of procedure? 

Mr.  LARKIN. Well, this has been, in one or the other forms, as  1 
outlined in the beginning, in the Articles for the Government of the 
Navy or the Articles of War since 1865 when Congress first passed it. 

Mr. ELSTON. JT7ell, that may be an old statute that is not worth 
much any more. Have they had occasion to use it in recent years? 

Mr.  IJARKIN. There has been very little occasion. Bu t  the point 
is, since the President undoubtedly has the continuing constitutional 
power to dismiss somebody, all this does in the rest of its sections is 
to provide certain remedies in the event that  nction was arbitrary. 

If we can go on a little bit, in section (c) for instance, the committee 
felt that  if a man had been dismissed, that is an officer, by the President 
in time of war and he was tried by a court martial and was completely 
exoncrated and acquitted in addition to having an honornble discharge 
as you pointed out, why me nre to provide further that there be some 
means of restoring him to the service again because you see the court 
martial here will follow the dismissal, which dismissal cuts him out. 

And even if you gave him an honorable discharge as substitution 
after tho court martial, his professional career as an officer is a t  an 
end. So the committee felt in all justice i t  was necessary to provide 
further remedics, in (c), that  there should be a provision notwith- 

They just objected to the third one. 

That  is what i t  is. 
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standing the provisions of the Officer Personnel Act which would 
enable the President to put him back. 

Mr. ELSTON. I n  the first place the President has the constitutional 
power to discharge an officer. 

hfr. LARKIN. Yes, sir. 
hfr. ELSTON. No question about that, is there? 
Mr. LARKIN. No, sir; I do not think so. 
Mr. ELSTON. You think a law is constitutional that gives a court 

martial the right to overrule the President and take that constitutional 
right away from him or a t  least overrule the effect of it? 

Mr. LARKIN. No. I think you cannot change the dismissal. How- 
eve% you can by court martial thereafter change the dishonorable 
aspects of it. You see, the President could dismiss him and you 
cannot by any other action void his action. I do not think there iq 

any difficulty in-- 
Mr. BROOKS. hlr. Larkin, that  subsection (a) of course would per- 

mit the President to act and in effect approve t,he proceedings of the 
court martial. But  what-about (b), which says that should the 
President fail to act the Secretary of the Department shall sub- 
stitute for the dismissal order by the President a form of discharge 
authorized for administrative jssuance. Is that not taking it out of 
the President’s hands? 

I t  does not change the 
dismissal but it makes it possible to change the dishonorable effects 
of it by substituting a different type of discharge-an honorable one. 
I do not think you can void the President’s power to dismiss by any 
subsequent action, but you can change the circumstances or the 
effect of that dismissal if by further process you find that the dis- 
honorable effects should not attach to the dismissal. 

Mr. ELGTON. 1 seriously question that. 
Now on page 7, the very purpose of the court martial is to deter- 

mine whether or not he has been wrongfully dismissed by the Presi- 
dent. That  is the exact wordmg of your statute, where he makes a 
written application for trial by court martial, setting forth under oath 
that he has. been wrongfully dismissed, by the President 

Mr. LARKIN. All right. 
Mr.  ELSTON. Now, if the President has the constitutional right to 

dismiss him, who has any right to question it? 
Ah-. LARKIN. Well, I do not think anybody has any power to void 

the dismissal, but they have a right to qurstion the wrongful aspects 
of it or the dishonorable consequences that flow from it.  

This would not, unless the President himself, in (c), by being 
enlightened, if you will, by the court martial, decided a wrong was 
done. Then he a t  his option alone woiild reappoint the man and 
undo the wrong. 

But  no one else could vacate the action of the President. However 
the notion originated in 1865 that there should be some method of 
clearin the man’s name, even though he .may still stay dismissed. 

Mr. % L ~ T O N .  Was the constitutionality ever passed on? 
Mr. LARKIN. The constitutionality of the right to void the dismiasal 

was passed on and it was said there is no further agency beyond the 
President that could void the dismissal. Winthrop, I think, is of 
that opinion. 

Mr. LARKIN. No, sir; I do not think so. 

1 
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And there is an Army judge advocate opinion, which holds that any 
attempt to  undo the President’s dismissal is unconstitutional because 
he has the constitutional power. However, the right to change the 
dishonorable consequences of it, if i t  is found by a court martial tha t  
he did nothing wrongful, is available. 

Mr. BROOKS. I would like to hear from Mr. Smart on this particular 

hfr. SMART. Thank you, hir. Chairman. 
The first thing to remember about this section is that  i t  is purely 

administrative. It has nothing to do with the trial, until you get  
farther down into the provisions. Secondly, it refers only to officers. 
Now you will find when we get to article 75 of this bill that i t  refers to  
restoration after a court martial and i t  provides exactly the same thing 
that we find in this article. 

I think thc thing that shocks the sense of justice of most people is 
the fact that here you have i t  possible for the President to dismiss an 
officer and certainly that is his constitutional right, to do so. 

But  the officer comes in and asks for a trial and gets acquitted and 
h e  still has no assurancd whatsoever that he can get rid of that stigma, 
Heavon only knows what kind of a discharge they may give him. 

come in and have a court martial and should be acquitted by  that  
court, that the statute should provide that  an honorable discharge 
will be given that officer. 

That  is 
matter within the option of the President. But  if he is acquitted I 
cannot escape the feeling that he should be accorded an honorable 
discharge. 

Mr. HARDY. Now right on that  point, the only effect of a court 
martial, in this case is to fix the degree of stigma which attaches to 
this dismissal, is that right? 

Mr.  SMART. That  is correct. 
h l r .  LARKIN. Yes. 
hfr. SMART. That  is correct, as I see it. 
Mr. LARKIN. That  is right. 
Mr. HARDY. In  other words, a court martial could determine one 

Mr. LARKIX. KO. The Secretary, after receiving the court-martial 

hlr. HARDY. Yes. But it would be based on the judgment of the 

Mr. LARKIN. That is right. 
Mr. IIARDY. So that actuaJly the court martial is purely for the 

purpose of adducing the evidence to indicate the degree of significance 
which is to attach to  this man after he goes out of the service. 

Mr. LARKIT. If any. 
hfr. HARDY. Yes, if any. 
Llr. BROOKS. And furthermore, to give the President the oppor- 

tunity if he n-:ints to  reinstate him in the wrvice? 
l i r .  I , A I ~ I , I \ .  That is riglit, you see. 
Mr. HLsroN. Well, he can do that anyhow. 
Mr. LARKIN. Well, he might, but now under the officer personnel 

act, the man goes down to the bottom of the list and gets a new number 
and things of that character follow. 

point. 

I I am strongly of the feeling that if an officer should subsequently 

Now you cannot force the President to reappoint him. 

of three forms of discharge to be issued. 

findings. 

court martial ? 
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are preferred Against him, do you not think that he should have an 
honorable discharge? 
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hlr. LARKIN. That  ib right. 
-Mr. BROOKS. But ,  now, if he does noL request another part of his 

record to be scrutinized by the court martial, will the court martial 
have that right to do it? 

h h .  LARKIN. If he does not request, he cannot be tried. He  is out. 
He  is a civilian noE-. 

5Ir. HARDY. I believe the language here covers the point you 
raised, Mr. Broolis. It says “shall convene a general court martial 
to try such officer on the charges on which he was dismissed.” 

J i r ,  LARKIN. You could not try him for anything else a t  all. You 
could not t ry  him for that unless he asked for it. 

hfr .  BROOKS. You could not go back over his record as far as that 
iq conccrned to see whether he has a good record or bad record. But 
you pin i t  exactly on that one charge for which he has been discharged. 

Slr. IARKIX. Yes. 
J f r .  SM.U~T. I tliinli, 3Ir. Chairman, that  is also the answer to Mr. 

cleGraff eiirietl’s question a moment ago, whcre there might be a 
poqsibility of prc1ferriiig other charges against a man. I think one 
of the implications possible in that situation would be that they 
coiiltl try him piecemeal. 

They could hold back things on him and just try him piecemeal 
until tliry finally got one to stick on him. Xow if they have any 
soiind basis upon which to procectl they ought to file all the charges 
ant1 spocifications that were involved in the dismissal of the officer 
i i i  tlic fii-;t plnw n n ~ l  hr slioiilrl not 1 x 1  subjcctctl to n pirc.emcn1 prosecu- 

l f r .  dcGRivFENRIED. 1 ngrcc with you there, A h .  Smart. But  1 
untlerstootl ~ 7 0 1 1  to say a few moments ago that you thought that if he 
was acquitted he should receive an honorable discharge. 

5Ir. S m m .  I certainly do. 
LIr. deGRAFFEXRIED. But on the other hand, as  hfr. Brooks 

sugecstrd. thc mnn’s record might be bad in such a general way that 
evcn though he was acquitted of murder or whatever particular 
charge he hnd thcre he still might not be entitled to  an  honorable 
discharge. That  is the thought, as  I understand it,  tNat hIr. Brooks 
had there. 

1 I r .  LARKIN. 51ay I point out in that connection, we have provided 
that in thc event the court martial acquits him, in which case I would 
normnlly expect there would be an honorable discharge by administra- 
t i w  process, or even if the court martial convicts him but does not 
sentcnce hiin to dismissal-they think he is guilty but  they do not 
think that  thc scntcnce ought to  be dismissal--well under those 
circumstances I should think that you would hesitate about giving 
him or substituting for it an honorable discharge. 

Y oil should more appropriately give him an undesirable discharge. 
He may be convicted here and still have a remedy, but  would not be 
cntitlcd to  the honorable one. 

The court martial may as a part  of its sentence adjudge the amrmance of 
t h r  dismissal, brit if t h e  courts-martial acquits the accused or if the sentence 
adjudged, as finally approved or &firmed does not include dismissal or death 
but is ncverthelcss a conviction, you can substitute an  administrative 
discharge and in those cases probably less than honorable would be 
appropriate. 

llorl U l l t l l  h t l \  1’11 1\110n.s 1 l O W  long. 

If you notice near the end of (a), it says- 
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Mr. SMART. I think so, exactly. I merely singled out the case 
where he is subsequently acquitted and you leave it here purely to  
the discretion of the Secretary. You do not assure that officer he is 
going to get an honorable discharge. 

Now you go further in section (b) here. This provides what I 
think is a right without a remedy. Here is a fellow who comes up, 
he has been dismissed and he asks the President to convene a court. 

Six months passes and the President does not do a worldly thing 
about that and here sits the officer trying for a trial he cannot get. 
I think in that  case, if he is refused a trial a t  which he may present 
the evidence, I think there again an honorable discharge should be 
substituted for the administrative discharge, the meaning of which 
you or I do not know. 

Mr. BROOKS. It seems to  me this, that this is a most unusual 
remedy and I am just wondering will this reopen any of those 24(b) 
cases. 

Mr. ELSTON. They were not discharged by the President, were 
they? 

Mr. BROOKS. They were discharged from the service. Who dis- 
charged them? 

hfr. LARKIN. I do not know whether they were dismissals by the 
President or not. The President of course can drop from the rolls an  
officer who has been absent for 3 months or who has beenconvicted 
and is incarcerated in a Federal penitentiary. 

Or an officer of course under the Officer Personnel Act can be 
discharged administratively if hc is passed over twice or if there is 8 
finding of incompetence. So this is to this wartime power of the 
President’s to dismiss. 

And from knowledge and information, I think there have been very, 
very few over the years. 

Mr. BROOKS. This does not say i t  shall be used only in time of war, 
though. 

Mr. ELSTON. I t  does not say that. 
Mr.  BROOKS. Is that limited to wartime? 
Mr. LARKI~;’. Yes, it is, because the Presidcnt can only dismiss 

under the provisions of section 10 of this act. If you will look a t  the 
very back of the act, under srction 10, it is page 97,  it says “No 
officer shall be dismissed from any of the armed forces except by 
sentence of a general court martial or in commutation thereof or in 
time of war by the order of the President. 

kfr, ELSTON. What form does a Presidential dismissal take? Just 
dismissal from the service? 

Mr. LARKIN. Yes, I believe so. Have you ever seen one, Colonel? 
Colonel DINSMORE. KO. 
Mr. ELSTON. When was the last time an officer was ever dismissed 

by the President? 
Colonel DINSMORE. I do not rrmemhcr that, Mr. Elston. I 

would have to look that up. I would imagine it has been many 
years ago. 

Colonel -MAXEY. As a matter of fact, I think it was a short time 
ago. One Benny hfeyers was dismissed hy the Presidcnt. 

Mr. ELSTON. Well, Benny Meyers was subject to court martial 
and could have h e n  tried and dismissed other than by the President. 
Are there any cases other than that? I mean you did not need the 
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statute for the Benny Meyers case. If you had the statute Benny 
Meyers might have appealed and gone through a lot of trial. 

Mr. LARKIN. Under this, you see, lie could have asked for a trial. 
Colonel DINSMORE. I would like to correct my statement. I 

remember another case, in which an oficer was tried and convicted 
by a civil court and dismissed 1137 ortlrr of the President. That  was 
maybe 15 years ago. 

Was 
there a World War I case? 

hfr. ELSTON. M ell, it can only bo (lone during wartime. 

Colonel DINSRIORE. No, that was from u different authority. 
hlr. LAHKm. That was from the dropping of the rolls. 
LIr. ELSTON. Oh. 
Mr. HARDY. That is cwvrrcd, though, back there in section 10. 
Mr. LARKIN. That is right. 
hlr. BROOKS. Xly i c h  i? thir, gentlemen. This is n most unusual 

remedy. I t  is going to t)e used vc~ry, vcry seldom. If an oficer is 
out of swvice a long time and then by his own volition asks for another 
trial and they ~ ( T C ~ S F  him preceding a finding of dismissal, there 
should be lots of latitutlc given to help him or to hclp the service. 

hfr. DCGR~FFENRIED.  I kind of ngrec with you. 
111.. BROOKS. And this docs give him n most unusual remedy. It 

seenis to mo ~ v e  ought to givc t h m  n good dral of discretion in the 
use of i t .  

Alr, Er,srros. Of (~ourse i t  csould riot be used unless’we have another 
war, could it? 

J I r .  r14rxKrx.  It  could not 1)r t1ii;s kind of a dropping, that is right. 
J I r ,  SMIRT.  I tliink what you woulcl find in this type of paw- 

would hc the typc of dismissal involving mi officer wlio had committed 
a group of more or less continuous or recurring infractions which were 
ent ircly incaorisistent with tlic behavior of ai1 officer. 

Now, of ~ O U I W  you could try him for conduct ufibecoming an officer, 
but it might h~ such R holder-line case that you wcre fearful of not 
bring a h l ~  to convict in ti court martial but you wcre convinced on 
tlic othri, lrtintl that lic jiist lins no business twing an officer. 

llaj-be wc arc’ borrowing a 
lot of trouhlf, t h t i t  \ \ e  do riot n t w l  to borrow. I do not know. Ctiptain, 
havc1 ,you tiny vicvq :ihout it’? 

Cnptairi ~ Y o o D ~ .  \l’h:it 1 said to yoii was supposition on my part. 
I 1i:ivc no pc~rsonnl knowlcclgo of any CRSC in wliic~h an officer has been 
dismisscd by thc I’rcsidmt in time of w a r  111 thc N a ~ y .  

Alr ELSTON. ‘I’lierc> is no  qucstion hut  what a person wlio receives 
an horiorublc clischarge is cntitletl to certain rights and privileges that 
he  \voulcl riot gct uridcr u Prcsidc>ritial discharge, is that not correct? 

J l r .  LARKIN. I think so, ycs, sir. 
3111.. ELSTON. Under tlic circumstances, thcn, you are giving a 

court martial the authority to give to n dismissed officer some rights 
and somo privilt>gcs which tlic President by ’i irtue of his discharge 
snit1 hc u as riot cntitlctl to, arid I slill qucstion the constitutionality 
of it. 

hlr.  ARKI IN. Well, I cannot add anything by repeating myself 
again. 

Air. ELSTON. No. 
hlr. LARKIN. Because I cannot prove it, either, 
Mr. BROOKS. What is the pleasure of the committee in reference 

S o n ,  t h o  U I ~ C S ,  I untlc~rst:iiid, t i r ~  taro. 

to this? 
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Mr. HARDY. I have one other question, Mr. Brooks. I do not know 
whether i t  is particularly significant, but there is no time limit 
specified in here as to when such officers might make a written request. 

At  least I have not seen any. Conceivably a man might be dis- 
missed and make a written request 10 years afterward. 

Mr. SMART. Which would be no good. 
Mr. LARKIK. I think that has been construed by a case, hlr. Hardy. 

The construction that I have in mind-perhaps it was a digest of 
opinions of the Judge Advocate General of the Army-is that it must 
be in a very short time. A reasonable time would be the standard, 
I should say. 

And reasonable had been construed in that connection as very 
short, I think, several days afterward. 

hir. HARDY. I noticed that reference back here. But certainly as 
fa r  as the bill itself is concerned I do not see anything here that would 
require it. 

Mr. BROOKS. What is your pleasure, gentlemen? 
Mr. HARDY. It is d l  right with me. 
Mr. BROOKS. Subsection (a). 
Mr. HARDY. I think it will probably work all right. 
hlr. BROOKS. All in favor of taking subsection (a) as i t  is say, 

“Aye.” 
hIr. ELSTON. Sir. Chairman, I am not in favor of any part of 

article 4, but I have an open mint1 on thc subject and if I can convince 
myself that it is all right I will go along with it. I just cannot get i t  
out of my head that you have any rights after the President has 
ordered a dismissal as Commander in Chief of the Army. 

He dismisses by virtue of a constitutional right that nobody can 
can interfere with. No 
one has any right to interfere with it. To come along and say that 
you can give a man a different kind of a discharge than the President 
gave him, and give him rights, privileges and emoluments and cvcry- 
thing else, that he would not be entitled to under the Presidential 
order, is not proper in my opinion. I do not think we have any right 
to do it. * 

Mr. BROOKS. Well, I am not questioning the remark of Congressman 
Elston a t  all. h1.v view on this is largely this: It has been there since 
1865. It has not been thrown out 
by any court yet. 

Mr. ELSTON. Well from 1865, Mr. Chairman, until 1898 we did 
not have any war. 

Mr. BROOKS. We hope we do not have any more. 
And in reference to changing discharges we set up a board that  

permits the change of all discharges, as I understand all dishonorable 
discharges, and that board reviews these things constantly. 

But  as I say I am perfectly willin if the committee wants to, to 
let it go over. That  would also be Lfe subject of further thought. 

Mr. ELSTON. I think there is a difference, Mr. Chairman, in the 
review of a case by the board of review. The board of review is not 
acting by virtue of any constitutional authority but is acting by virtue 
of authority which Congress conferred upon it, and is reviewing tho 
decision of courts-martial trial provided for by congressional action. 

Mr. LARKIN. I do not want to belabor the subject, certainly. I 
do not think i t  warrants more of your time. 

Congress has no right to interfere with it.  

It has caused no trouble to date. 

I 
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Mr. BHOOKS. No; I do not think so either. 
Mr. LARKIN. But, in connection with it, I do want to draw to your 

attention an objection specifically made so you will have i t  in mind 
when you decide, and that  was made by Colonel Oliver, if you remem- 
ber, to the statute-of-limitations provision, 

He did not think that  an officer should be required to waive the 
statute in the event he asked for a subsequent trial. I do not think 
that should cause any trouble because actually the officer is asking for 
a device to better himself, and I think i t  is eppropriate that he 
waive it. 

And in addition to that, by virtue of the reasonable time under 
which lie has to ask for it, I do not think the question arises. 

Mr. DEGIZAFFENRIED. iMr. Larkin, do you think it might be wise 
to put in the number of days he has a right to ask, or do you think 
what you have there will control that suf€icieri tly? 

Xlr. LARKIN. I think so, Mr. deGraffcnried. 
Mr. BROOKS. Tell me, is that a part of the grmy’s Articles of 

War now? 
Mr. LARKIN. Wcll, section 10 in the back of this bill is a part of the 

Army’s now which does not give the right to a trial thereafter. The 
Navy, on the other hand, since 1865 has had a provision which gives 
the right to a trial thereafter just as we have provided. 

l l r .  BROOKS. I would like to ask you in reference to subsection 
(d), this subsection (d) refers to a condition of being dropped from the 
rolls by the order of the President. Of course (a) refers to dismissal 
by the order of the President. 

l l r .  L ~ R K I N .  Yes. 
l l r ,  UIIOOKS. There is quite a difference between the two; is there 

not? 
l l r .  L.\RTCIN. That is correct. And I think for the legislative his- 

tory I would like to say that the dropping from the rolls there means 
to us the same thing that it means in section 10, and that is that i t  
is the result of 3 months’ absence or confinement in a penitentiary 
after conviction of an officer. 

Mr. BROOKS. Rell, let us pass that one by also and we will come 
bac3li to it later on. 

What about article 5 ;  Mr. Smart? 
Mr. SMART (reading) : 

ART. 5 .  Territorial applicability of the  code. 
Thl5 code ihall be applicable in all places. 
References: Preamble, Articlcs of War; proposed 8. G. N, ,  arft. 

5 (c) 
Commentary: This article reenacts the prcsent Army provision. 

I t  is not in conflict with the provisions in article 2 (11) and 2 (12) of 
this code, which make certain persons subject to the code only when 
they arc outside the United States and also outside certain areas. 
The code is applicable in all places as to other persons subject to it. 
Previous restrictive provisions on this subject in the AGN have 
given rise to jurisdictional problems which this language will correct. 
(See Keeffe Report, p. 262 f f . )  

If not, then it will stand 
BC. read. 

Mr .  BROOKS. Any objection to that?  

Article 6. 



Mr. SMART (reading): 
ART. 6. Judge advocates and legal officers. 

(a) The assignment for d tuy  of all judge advocates of the Army and  Air Force 
and law specialists of the Navy and Coast Guard shall be  subject to the approval 
of The  Judge Advocate General of the armed force of which they are members. 
The  Judge Advocate General or senior members of his staff shall make frequent 
ins ections in the field in supervision of the administration of military justice, 

I$) Convening authorities shall a t  all times communicate directly with their 
staff judge advocates or legal officers in matters relating to  the  administration 
of military justice, and the staff judge advocate or legal officer of any  command 
is authorized to communicate directly with the staff jud e advocate or legal 
officer of a superior or subordinate command, or with #he Judge Advocate 
General. 

(c) KO person who has acted as member, law officer, trial counsel, assistant 
trial counsel, defense counsel, assistant defense counsel, or investigating officer 
in a n y  case shall subsequently act as a staff judge advocate or legal officer to any  
reviewing authority upon the same case. 

Reference: A. W. 11, 47a. 
Commentary: Subdivisions (a) and (b) are derived from A. W. 47a. 

There are no similar provisions in present Navy law. Subdivision 
(a) differs from A. W. 47a in order to make clear that orders assigning 
judge advocates do not have to be actually issued by the Judge 
Advocate General but shall be subject to his approval, although 
issued by the A4djutant General or Bureau of Naval Personnel. 

The purpose of subdivision (a) is to place judge advocates and law 
s ecialists under the control of the Judge Advocate General. Sub- 
xvision (b) not only authorizes direct communication within military- 
justice channels but also enhances the position of staff judge advocates 
and legal officers by requiring direct communication between such 
officers and their commanding officers. 

Subdivision (c), which is based on the sixth proviso of A. W. 11, 
is designed to secure review by an impartial staff judge advocate or 
legal officer. 

Mr. BROOKS. Are there any questions about that?  
,Mr. SMART. I have a question, if none of the rest of you have. 
Mr. BROOKS. Mr. Smart. 
Mr. SMART. I would like to clarify for the record the meaning which 

comes from the change in the wording of this article as contrasted to 
the similar article in the Articles of War, revised. 

Article 6 (a), line 18, refers to the assignment of judge advocates 
and says “shall be subject to the approval of the Judge Advocate 
General.” You remember in the so-called Elston bill it was stated 
that the Judge Advocate General would assign them, the idea being 
there that the Judge Advocate General would probably know better 
than anyone else which of his officers would fit best with certain com- 
mands in the field. 

Now to say that the Judge Advocate General will assign seems to 
presume that he will be a personnel officer on a part-time basis and 
perhaps there should be better wording than that if the committee 
still wants assignments of judge advocates to be made on the recom- 
mendation of the Judge Advocate General. 

But that particular wording in there has been subjected to consider- 
able (Briticism, if no t  in hearings certainly to me outside of the hearings. 

Mr. ELSTOX. Can we find out, Mr. Chairman, why tlw language of 
the previoi:~ bill was not ustd? What r(labi)n was tht>w for the change? 

hi:. LARKIY I ,  vas princ.Ip:lly for adrninistrativc5 piirposes, rather 
7 3 virtue C L  xi inte1-L .o effect e substantive !:any. The 
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Elston bill as I recall i t  provided that the judge advocates shaIl be 
assigned by the Judge Advocate General after consultation with the 
commander. 

In  the first place, for all services i t  seemed to involve the personal 
consultation of the Judge Advocate General with commanders and his 
assignment of them which from an administrative point of view was a 
tremendous extra job for him and in connection with the Navy par- 
ticularly a considerable administrative conflict with the Bureau of 
Personnel which handles personnel administration. 

In  order to preserve w h k  w0 thought was the sBme notion and to 
make it administratively more feasible, why we reworded i t  here so 
that they must be subject to the Judge Advocate General and have his 
a proval, if you will, without his initial assigning and going through 
a those administrative practices. 

There is one other item that was considered from an administrative 
point and that was, for instance, the assignment of judge advocates 
to some of the particularly large commands. For instance, I think 
Admiral Nimitz had four or five judge advocates assigned to his staff. 

For the Judge Advocate General to be required to go to Admiral 
Nimitz each time in connection with the fourth and the fifth and 
the sixth and consult with him and then do the assigning was out of 
the question. 

Under those circumstances i t  seemed to be involving such a large 
amount of time of both of those officers that the same effect would be 
achieved by this. Now that is the notion behind it. 

Mr. ELSTON. We gave a lot of thought to that last year. Of course 
we were tiying to get away from command influence as much as 
possible and satisfy the complaints-and they were certainly heavy- 
about too much command influence. We thought this was one way 
we could do it. 

Now if the command authority does the assigning and the Judge 
Advocate General simply rubber stamps the assignment I do not 
believe you are going to meet the criticisin that was offered before we 
passed our bill last year. 

Mr. L A R K I N .  I do not think that the commanding officer is to do 
the assigning ns contemplated by this but that the Bureau of Personnel 
subject to the approval of the Judge Advocate General handles that 
administrative aspect of it, in the same way as the personnel services. 

I t  is not that thc commander appoint his own staff judge advocate 
and then get the concurrence as much as the Bureau of Personnel with 
the  concurrence of the judge advocate. Would that be the way it, 
works, Captain? 

fi 

Captairi ROODS. Yes. 
Mr. LARKIN. Could you fll in on that in any way? 
Mr. SMART. I think Colonel Maxey has an inquiry. 
Mr. BROOKS. Colonel. 
Colonel MLIAXEI’. Mr. Chairman, the Air Force did not object to 

the Elston bill at all and we anticipated not the slightest bit of diffi- 
culty with any of those provisions. We did not, nor did the Army, 
read the Elston bill as requiring the Judge Advocate General to 
personally assipii people. 

Nor did me corisider i t  to mc’an that the Judge Advocate General 
would personally have to talk with the corninander in the field. The 
bill did not so require. We interpreted that to mean that the Judge 



Advocate General would assign Colonel So-and-so to such and such 
a command by requesting the proper personnel oEcer to issue the- 
order. 

H e  would not do it personally and had no intention of doing it 
personally. Nor did we consider that General Harmon, the Judge 
Advocate General of the Air Corps, would have to call General 
Stratemeyer personally and say “Will you accept so-and-so?” 

We construed that to mean that such and such an officer would be 
offered to General Stratemeyer as judge advocate. Back would come 

saying that such and such an officer is acceptable to his command, and 
then the order would be issued by Personnel. But the Air Force 
did not oppose the Elston bill as written. 

Mr. BROOKS. You read in there implied authority to delegate? 
Colonel MAXEY. As is true in everything except judicial functions, 

yes, sir. 
h i r .  LARKIN. The language of the Elston Act’ is not entirely clear. 

I think it is susceptible to Colonel Maxey’s iutcrprotttt,iori, but the 
language was: 

All members of the J u d  e Advocate General’s Department will be assigned as 
prescribed by the Judge idvoca te  General after appropriate consultation with 
commanders on whose staffs they may serve. 

I think it is probably susceptible to trhe inference or the const,ruction 
that the judge advocate personally consult with the commander 
personally in all cases, all the tim.c. We ~ . a y  ucll 1ia.v-c n1.iscoiistructl 
what you intended in the Elston Act, but we thought that this language 
did about the same thing with greater administrative freedom. 

Mr. BROOKS. Well, docs not this give the absolute power of vet,o to 
the Judge Advocate General? 

hlr. LARKIN. I would say so. 
Mr. BROOKS. And unde,r that interpretation, would lie not have a 

right to delegate some of that’ authority, subject, to his vet,o? 
hlr. LARKIP;. I should say the Assistant Judge Advocate General o r  

others would perhaps handle it for him., aftcr the Bureau of Personnel 
has submitted to him the nam.es of those whom they contemplat’e 
assigning as staff judge advocates. 

Mr. ELSTON. Let m.e ask: Have the services encountered any 
tremendous administrative problem. by rcason of that provision that 
was in our bill last year? 

1Mr. LARKIN. Now, their experience dates from February, and 
under the construction if they are so construing it that the judge 
advocate does not have to consult personally with the commander 
anyhow, why I do not know. 

Mr. ELSTON. But he initiates the assignment. There is the feeling 
that he at  least init’iates the assignment,. 

Mr. LARKIN. Yes. 
Mr. E L S T O N .  I t  is just that far removed from command influence. 

I do not see whero the great administrat’ive problem would arise. 
Mr. LARKIN. Well, I am not cornplotely familiar with the Nav 

organizational structure which involves the Bureau of Naval Pcrsonnef 
Can you add anything, Captain? 

Captain WOODS. Our thinking is that the Judge Advocate General 
does not want to have to  go into the details of keeping an  audit of 
amounts of moneys expended or msking estimate of appropriations or 

1 

a letter either signed by General Stratemeyer or by his adjutant 1 

Perhaps they are not. 
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otherwise keepin track of quarters available and all those things that 

His approval here would give him the veto power. No man could 
be sent unless he concurred. 

Mr. LARKIN. In other words, be is really certifying by his concur- 
rence that the man is an appropriate one. 

Captain WOODS. If I may go off the record? 
Mr. BROOKS. All right, off the record. 
(Discussion off the record.) 
Mr. BROOKS. On the record. 
Now I would like to ask this question: How would you think this 

verbiage would sound: “The assignment for duty of all judge advo- 
cates of the  Army and Air Force and law specialists of the Navy and 
Coast Guard shall be made by the Judge Bdvocate General’s Depart- 
ment subject to the approval of the Judge Advocate General?” 

Mr. SMART. Or you could say “shall be made upon the recom- 
mendation of the Judge Advocate General.” Then i t  will initiate in 
the Judge Advocate’s ofice and not in Personnel. 

Mr. ELSTON. That is right. 
Mr. BROOKS. “Shall be made upon the recommendation,” 

that suit everybody? 
Mr. DEGRAFFENRIED. That suits me. 
Mr. LARKIN. That is fine. 
Captain WOODS. That is all right. 
Mr. BROOKS. If there is no objection, then, to that change, all 

Mr. Elston moves that the change be made and i t  is so ordered. 
Whit about section 8? 
Mr. LARKIN. That is a restatement of the Elston Act. 
Mr. BROOKS. There is no dispute about that. 
51r. LARKIN. No. 
Mr. BROOKS. What about (c)? 
51r. LARKIX. That i. borrowed or adopted from the sixth proviso 

I t  is now in the Articles of War and is designed 

*Mr. BROOKS. I do not believe there is any dispute about that. 
If there is no objection, then the article-article 6-as amended 

Xlr. SMART (reading): 

(a) Apprehension is the taking into custody of a person. 
(hl Ally person authorized under regulations governing the armed forces to  

apprehend persons subject to this code may do so upon reasonable helief t ha t  an 
offense has hecn committed and that the person apprehended committed it. 
P (c) All officers. warrant officers, petty officers, and noncommissioned officers 
shall have authority to quell all quarrels, fray9, and disorders among per=uns 
subject t o  this code and to  apprehend persons subject t o  this code who take part  
in the same. 

go into the detai E ‘ng of officers. 

Would 

right. 

of article of war 11. 
of course t o  insure impartial staff judge advocates. 

N ill stand approved by the committee. 

ART. 7. Apprehension. 

References: A. W. 68; Naval Justice, chapter 6. 
Commentary: This article should be read in canjunction with 

articles 8-14, which codify and enact present practice as to appre- 
hension and restraint of persons subject to the code. 

Subdivisions (a) and (b) are new and relate in particular to military 
police. 

RIr. BROOKS. Mr. Larkin, would you want to give an explanation 
there? 

Subdivision (c) is derived from A. W. 68. 

4W\ \H o - - , . O - - - -  24 



Mr. LARKIN. This is new in format, more than in anything else, 
Mr. Chairman. In  our study of the Articles of War and the Articles 
for the Government of the Xavy we found a certain duality of meaning 
in  the words “arrest,” “restraint,” “confinement,” and words of that 
character, and we adopted this scheme to clarify the defintitions of 
those words and started off with “apprehension” in article 7. 

The balance of the whole subject is pre-pre-trial procedure, really, 
being the initiation of the case from the apprehension standpoint. 

Article 7 ,  then, is part of a whole revision, the rest of which is 
contained in articles 9 and 10 and I think just clarifies it. It clarifies 
the whole notion of what is arrest, restraint, confinement, and so 
forth. 

Section (c) specifically is borrowed from subdivision (c) of article of 
war 68. 

Mr. BROOKS. It is a rehash of that article? 
N r .  LARKIN. That  is right. 
A h .  BROOKS. Is there any further discussion on this? 
Mr. ELSTON. I think the section is satisfactory, Mr.  Chairman. Of 

course it is a little more liberal than pertains in civil life. You cannot 
arrest on reasonable belief, except as to felonies. An officer cannot 
go out and arrest on a reasonable belief that a misdemeanor has been 
committed. He  must see it committed. 

l l r .  LARKIN. That  is right. 
Mr. ELSTOX, He may arrest on a warrant if he has a warrant, but 

without a warrant he cannot arrest except in a. felony case where if it 
is on a reasonable belief the belief is that the offense has just been 
committed and not committed last week or some other time. 

Mr. LARKIPI’. That  is correct, Afr. Elston. 
XIr. ELSTOX. To that extent we go beyond the authority of arresting 

officers in civil cases. But  we cnti appreciate the fact that in the 
military they do not have the same opportunity for obtaining warrants 
and the like : s they do in civil courts. 

But  it is just a general simplifkation. 

Mr LARKIS. I think that is just the point. 
hfr. ELSTOX. I do not see any particular objection. 
Mr. BROOKS. And the emergencies, too, are greater. 
Mr. LARKIX. That  is right. 
Xlr. BROOKS. So if there is no objection we will approve article 7 

and pass on to articlc 6 .  
Mr. SMART. Are you I 
l f r .  BROOKF,. Yes, ‘ I 2 ‘ ,  cneiision of deserters.” 
Mr. SMART. I thought Colonel Dinsmore had a question on 7 .  
A h .  BROOKS. Colonel, do you have :i question on 7 ?  
Colonel DINSMORE. Well, it has bccn pointed out to me or a t  least 

this suggestion has been mndc that subsection (c) limits the authority 
of officers, warrant officers, and noncommissiond officers to apprchend 
persons who take part in qunrrcls, frays, and disordcis. I t  eliminates 
the power to order officers and othcrs into arrest. 

h o w  I am frank to say that I have not thoroughly digested that. 
I suggest you pas9 t l i n t  

Mr .  SMART. We will go ahead with 8, Mr. Chairman. 
hlr. BROOKS. All right. 
hfr. SM 4 RT (reading j : 

1 % )  p~’occcd with 8? 
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ART. 8. Apprehension of deserters. 
It shall be lawful for any civil officer having authority to  apprehend offenders 

under the laws of the United States or of any State, District, Territory, or posses- 
sion of the United States summarily to apprehend a deserter from the armed forces 
of the United States and deliver him into the custody of the armed forces of t he  
United States. 

References: A. W. 106; 35 Stat. 622 (1909), 34 U. S. C., section 1011 
(1946) (arrest of deserters). 

Commentary : This article incorporates references with minor 
changes of languags. 

There was one suggestion made by Mr. Farmer of the War Veterans 
Bar Association, that we include in this particular section a. w. 0. 1. 
cases. I do not see the validity of that, h‘ir. Chairman, inasmuch as 
if a man is a. w. 0. 1. for any length of time he goes from a. w. 0.1. to 
desertion and immediately becomes subject to this article. 

We are not going to worry about him as long as he is purely in 
a. w. 0. 1. status. 1 think the section is all right. 

Mr. LARKIN. Otherwise, it is just a reincorporation of the present 
article of war 106, with a few grammatical changes. 

Mr. BROOKS. I think we understand it pretty well. 
Then, Mr. Smart, if you will read 9. 
Mr. SMART (reading) : 

ART. 9. Imposition of restraint. 
(a) Arrest is the restraint of a sperson by an order directing him to remain 

within certain specified limits not imposed as a punishment for an offense. Con- 
finement is the physical restraint of a person. 

(b) An enlisted person may be ordered into arrest or confinement by any officer 
by an order delivered in person or through other persons subject to this Code. 
A commanding officer may authorize warrant officers, petty officeis, or nonrom- 
missioned officers to order enlisted persons of his command or subject t o  his 
authority into arrest or confinement. 

(c) An officer, a warrant officer, or a civilian subject to this Code may be ordered 
into arrest or confinement only by a commanding officer t o  whose authority he is 
sublect, by an order delivered in person or by another officer. The authority to  
order such persons into arrest or confinement may not be delegated. 

(d) No person shall be ordered into arrest or confinement except for probable 
cause. 

(e) Nothing in this Article shall be construed to limit the authority of persons 
authorized to apprehend offenders to secure the custody of an alleged offender 
until proper authority may be notified. 

Referenccs: AGN, articles 43, 44; M. C. )I., paragraphs 19, 20; 
Naval Justicc, chaptcr 7 .  

Commentary: Subdivision (a) clarifics the meaning of terms used 
by thc armed forces. In  prcscnt Army practice “arrest” refers both 
to apprehension and to a tvpe of restraint. I n  Xavy practicc “close 
arrtist ” tvould fa11 witliin t h  definition of confinement. 

Su1)tlivi~ions (M, ( ( I ) ,  and (d) incorporate present Army and Navy 
prat8tic.c. 

Subdivision (c) is includcd to proyide for custody of persons appre- 
hcndcd until proper authority is notificd. 

Air. BROOKS. Is thew any discussion on article 9? 
Somc suggcstion was made during thc course of this gericrrtl dis- 

cussion in rc.ft.rcncc to transposing the word “o~ily” as I recall. In- 
stead of rcwdinp a? it docs, under section (c),  it will read “an officer, 
warrant offiwr, or ti civilitin subject to  this codr may b e  ordercd into 
arrcst or csonfincmeiit 1)s n cornmanding offiwr to whose authority he 
is suhjrct only”-tra~is~~osing that word “only” to the chmged position 
in tho scntctnce. 

Scc nrticlr 97 for offcnsc of unlawful detention. 
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Mr. SMART. I think that was the suggestion of Colonel Oliver of 
It is purely 

Frankly, I do not think 

Colonel DTNSMORE. The question has been raised as to whether or 
It says 

hIr. SWART. That  could easily be corrected by inserting after the 

Mr.  BROOKS. What subsection is that? 
XIr. S M ~ R T .  That  is a t  the bottom of pagc 10, subsection (c), on 

Mr. BROOKS. Yes. 
A h .  S M ~ R T .  Thcrc is some ambiguity as to what kind of order is 

intended; is i t  oral or written, and I suggcsted an amendment after 
the word “order” to insert “oral or written.” 

Mr. BROOKS. I n  the sentence which begins: “The authority to 
order. ” 

hfr. S M ~ R T .  Yes; “by an order delivered in person by another 
officer.” 

the Reserve Officers Association, if I am not mistaken. 
a choice of words as to which is the better. 
there is much to be gained one way or the other, Mr. Brooks. 

not this covers oral orders only and excludes written orders. 
“orders delivrred in person or by another officer.” 

word “ordcr” on page 25  “oral or written.” 

line 2 5 .  

That  is on line 2 5 .  
Mr. D E G R 4 F F E N R I E D .  On the bottom Of page 10, hfr .  Brooks. 
hIr. BROOKS. I am using the annotated copy. 
You heard that suggestion. I will put it In the form of a motion. 

Is there any further discussion on it? If not, then 
we will adopt that amendment. 

I would like to ask this question of Mr. Larltin on this: Under 
subscction (d) ‘(no person shall bP ordcred into arrcst or confincment 
except for probablc caiisc”-does that clash TT ith thc prcecding scction 
which we have just read which pcrmits ftrrcst on rcasonable belief? 

hfr. I A ~ R K I N .  KO, bccausr I think the other OIW has to do with the 
initial apprehension and this one hRs to do with t h t  more formal 
proccdures that  ar(L taken after thc apprehension, when a man is put 
into a formal state of arrest, which may mean lie is rtstricted to an 
area or a place or hc  iq specifically put in confinemrnt. 

hfr .  BROOKS. This will meet to somc rstcnt thc suggestion made 
by Mr.  Elston thcrc, thnt IW arc rrtther libcral in permitting the 
arrcst upon rcasonahlc bclir>f, h i t  n screening-out process will occur 
here in refcrence to  a rnorc pcrmancnt stat i is .  

hlr .  LIRKIN. 1 think in this onc, Air. Chairman, we comc, as to  
this notion of probablc causc’, clowr to the civilian idca of the circum- 
stances iindcr which a man should 1)c either restrictrd or  incarcrrrtted. 

Mr.  BROOKS. -2ny furtlicr questions on that? Any further discus- 
sion on thiq nrticlc? If not, we can adopt this. 

And thcn I will entertain on lxlialf of the committec a motion to 
adjourn. 

Mr. ELSTON. Off the record. 
(Discussion off the record.) 
hfr. BROOKS. Without ohjcction, the conimittrc is now at1journc.d 

(Whereupon, a t  4:30 p. m., t h t  suhcon LA...btee adjourned to recon- 

.?11 right. 

.Any objection? 

until Monday morning a t  10 o’clock. 

vene on Monday, March 21, 1949, a t  10 a. m.) 



UNIFORN CODE OF MILITARY JUSTICE 

MONDAY, MARCH 21, 1040 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE N O .  1, 
IJ’ashington, D. C. 

The subcommittee niet a t  10 a. m., €Ion. Overton Brooks (chairman) 

hlr .  BROOKS. The committee will please come to order. 
Friday, gcntlemcn, when we adjourned as I recall we had finished 

Mr.  SMART. Right. 
l f r .  BROOKS. And we were prepared to  s tar t  on article 10. That  

is right, is it not? 
hfr. SMAI~T.  That  is correct, Mr. Chairman. 
Mr. BROOKS. All right, sir, if you will give us a start by reading 

article IO,  we will be gratcful to you. 
hfr. SMART (reading): 

ART. 10. Restraint of persons charged with offenses. 
Any person subject to  this Code charged with an offense under this Code 

shall be ordered into arrest or confinement, as circumstances may require; but 
when charged only with an offense normally tried by a summary court martial, 
such person shall not ordinarily be placed in confinement. When any person 
subject to this Code is placed in arrest or confinement prior to trial, immediate 
steps -hall be taken to  inform him of the specific wrong of which he is accused 
and to try him or to dismiss the charges and release him. 

References: A. W. 69, 70; A. G. Tu’. article 43, 44, Naval Justice, 
pages 77-78. 

Commentary: This article is derived from A. 11;. 69 and 70, and 
conforms to present nayal practice. The provision as to notification 
of the accused is new. 

Mr, BROOKS. Is there any comment on that article? 
51r. A~SDERSON. Well, Mr. Chairman, is this the article in the bill 

that  has to do with the length of time that a man will be placed in 
confinemrnt and held there pending his trial? 

Mr. I J ~ R K I N .  It is onc of thc articles, l f r .  Anderson, that touches on 
that  point. 
When any person subject to this Code is placed in arrest or in confinement prior 
to trial, immediate steps shall be taken to  inform him of the specific wrong of which 
he is accused and to t ry  him or to dismiss the charges and release him. 

That  is a direction to the authorities in charge t o  go forward. It 
says “immediate steps.” 

Mr. ANDERSON. What does that  mean? 
Mr. LARKIN. Well, that  means that the charges against the accused 

must be considered and the authorities who have the responsibility to 
(905) 

presiding. 

article 9. 

T h e  last sentcncc in it is pcrtinent- 
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consider them must decide whether or not they are going to order a 
pv,trial investigation and process t’he case and whether the pretrial 
invcstigation shows that the crime has probably been committed and 
he is the man and to go ahead anti try him. 

hlr. ANDERSON. Well, is there anything else in the code that sets 
any sort of a t,ime limit on the length of time that a man can be held 
in the brig pending his trial? 

hlr. LARKIN. There is no  provision as to hours or days. There 
are several other provisions which direct speedy t’rials. However, 
there is one article that provides in peacetime that you cannot try a 
man without his consent in jess than 5 days after you have served him 
with the charge in a general court and 3 in a special. 

The idea was to provide that there be a speedy trial but not one 
that is so speedy that the man cannot prepare his own defense. 

hlr. ANDERSON. \Tell, I think of the cases that occurred-I think 
numerous times during the war and probably in all branches of the 
service, although I was more familiar with tlie IiTavy side of i t  where 
a fellow was put in the clink arid held tliere for weeks, sometimes 
months, before he was brought to trial. 

I am just wondering if we cannot do somct’hing in t’his code to 
insure the fact that the man is given a trial within a certain length 
of time or as I understand the California lam roads it, is that if he is 
not  brought to trial within 30 clays the charges are dismissed and he 
is released, because a man can be held for many ~vccl ts  even under the 
terms of this code and in spite of the fact that it’ says “immediate” 
if the exigencies of the occasion are that he is a long way from the 
mainland or t’hat he is confined aboard ship. it docs not work out. 

I am just wondering what is being done to he  sure that lie is brought 
tQ trial within a certain length of time so he is not held in confinement 
for too long a time prior to the confinement. 

3lr. DEGRAFFENRIED. One thing we have tjo consider is this, 
though. You take the case whcrt: a prosecuting witness might be 
serio~isly injurod in somc I h l  of a fray. The ~ i i i ~ r i  cliargrtl with 
assaulting him may I)(? held and this man assaulted is in the hospital 
and thry coul(1 not usc liim as a witnt!ss until hc got well to come to 
court urilcss tlicy got his tlcposition which is not quite as satisfactory 
as hariiig t~ iiinri on the witncss stand wlierc you ciin licar liis testi- 
money nntl see his tlcirncanor a i d  give tlie defense counscl an oppor- 
tunity for cross-examination. 

Arid i f  we fix a ddinite time limit t’li(1rcJ why it might lw that a 
case would have to go out before this prosecuting witness was able to 
come to coiirt. Arid where we use this word “immcdiatr” liere, that 
is l ike using “forthwith,” which nicans to go alioad. I bclieve that is 
just about, as close as we can get to i t .  

If we fix a tlcfinite time therc., this prosccuting wilncss might not be 
ahlc to get thcre. 

hfr. I \ ~ n i ~ : i t s o s .  lis I say, not, being a Inwy-(T I nm not familiar 
with what t.hesc torrns will intlic*uta---- 

A h .  DEGRAFFJ,:NI~IED. ‘l’hnt is just a siiggcstion. I consider the 
way you feel ahoiit it: arid I fccl the sfme way. I think the defendant 
is f ~ ~ t i t l c d .  to a spcccly nnd prompt trial. 

Air. I A I I ~ I ~ I N .  ‘That is just our idea, hfr. (IcGrafTrnried. To set a 
standard for a numhcr of cases is w r y  difficult. Arid in addition to 
that  thcre are pwfectly re,rtsonahlc csigcncics that arise in individual 
cases which just do not fit iindcr a set time limit. 
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Now, to nail that  idea of a speedy trial down and to assusre 
t h a t  it is complied with we have added article 98, which I draw your 
attention to a t  this time and which makes it an offense to engage in 
a n y  unnecessary delay. 

Mr. BROOKS. Which is that? 
Mr. LARKIN. Article 98. 
Mr. ANDERSON. Page 73. 
Mr. LARKIN. It says: 
Any person subject t o  this Code who (1) is responsible for unnecessary delay 

i n  the disposition of any  case of a person accused of an  offense under this Code 
shall be punished as the courts martial may direct. 

So in addition to providing that there be an immediate processing 
of the charges, if anybody unnercssarily delays doing it, he himself 
becomes liable to an offense, you see. 

Mr. ANDERSON. I see. And that is new? 
Mr. LARKIN. That  is new. We put 

it in with your idea in mind, Mr. .4nderson. 
Mr. SMART. Mr. Chairman. 
Mr. BROOKS. Mr. Smart. 
Mr. SMART. I might enlighten Mr. Anderson a little bit further on 

that. As an orlinary rule all the court-martial cases of which I 
have any knowledge are such that when the charges and specifications 
are  referred for trial or even back during the pretrial investigation, 
there is a time sheet which goes along with those charges and 
specifications. 

They set out for each process that is to be accomplished in a 
reasonable period of time, be it 1 day, 2 days, 3 day,, or whatever I t  is. 
And for each officer who must complete that process, if he fails to com- 
plete it within that period of time he must reply by endorsement or 
make a statement thereon as to why he failed. He must show the 
reason for that. 

I might further say that the impetus as of today is to try these men 
as speedily as possible and still be consistent with good procedure and 
justice. 

Now, today, in the Second Army Area and perhaps others, they have 
a lot of these old wartime desertion cases. The FBI is apprehending 
these people and placing them in confinement and then i t  becomes a 
chase to find the records, which may be in St. Louis, or Cleveland, 
Ohio, for Navy records, or other places. 

I n  the Second Army Area they have issued a directive that a 
man will not be held in confinemcnt more than 45 days. If the 
Government fails to produce those records within that 45-day period 
he will be released from confinrment. 

Mr. ANDERSON. Is that confincd to the Second Army Area? 
Mr. SMART. I think it is being done elsewhere, because these 

desertion cases are scattered all over the United States. For instance, 
in the St. Louis area I think there are perhaps about 2,000 wartime 
desertion cascs still within the area of St. Louis. 

They are apprehending them as fast as they can and trying them 
as fast as they can. But this process of getting old records is a long 
and difficult thing. But I am satisfied that they are using every 
reasonable effort to bring these people to trial as speedily as they can. 

That  is a brand new offense. 

Mr. ANDERSON. Off the record, Mr. Chairman. 
(Statement off the record.) 
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Mr. LARKIN. I also dram your attention to article 33, which 
attempts to make a flexible time limit, where we set an 8-day time 
period is provided, wherein the article requires the commanding 
officer in general court-martial cases to forward the charges he has 
received against a man to the next higher echelon. 

\Ye put in there “if practicable’’ to take care of the exigencies which 
may not make it practicable, but if lie does not do it as you see he 
must report the rcasons why he does not. 

So I think the combination of 33 and 98 is pretty good assurance 
that tlie cases will be speedily processed. ,4nd as I said before, there 
is great dcsirability in that. But you have to be careful in not 
going too fur and process the c a s ~ s  so speedily that the accused does 
not have a chance t o  prepare his deferise. I think it is a pwtty good 
balance, tlie may i t  is provided. 

This uses the 
phrase there “immediate steps shall be takm to inform him of the 
specific n-rong of which lie is accused.” Would it improve it to change 
that by saying “lie shall immctliatcly be informed of the specific 
offense for which he is charged arid steps shall immecliately be taken 
to bring him to trial?” 

A h .  LARRIS. I think you arc weakening it a little bit that way, 
Mr. Chairman, by leaving out the immediacy of taking steps both to 
inform and to try or dismiss. 

J l r .  BROOKS. Why take stcps? K h y  not immediately inform 
him of the charge antl strilic out ‘ktcps?” W i y  would it not be 
better to say “immediately lie slitill be informed of the charge?” 

Mr. L.~RKIS.  \Tell, the sentrnre n m  gramaticnlly constructed so 
that “informing him and tryiiig hirn or dismissirig hirn,’’ both modify 
“immediate steps.” 

A h .  Sarin?. I tliinl: there is another point, N r .  Chairman, nnd 
that  is at thr timc he is placed in ronfincmrnt there may riot be any 
charges antl ~!:cc~ific~ations. The coriveIiirig authority who ~.i11 subse- 
quently pre,ci cliarges and specifictitions may riot ever1 know the 
fellow is in confinenicnt yet. 

Mr .  BROOI\S. How, thcri, do you read the first part of that, that  
says “any person suhject to this code charged with an offense under 
this code”? 

Air. SMART. It may be an ir~forrilrtl proposition up until then. It 
never hecomes formnl on charges and specifications until it get., to 
the eonveniLig authority or a suhordinnte officer who is authorized to 
prrpnrc chnrgcs arid specifications. H e  may not even linow that the 
mail is in confinement. 

N r .  IJr{ooI\\. Then your intcrpretat ion of the word there in the 
first lint of that scction “charged” is t1i:Lt it does not really mean 
formal charges. 

11r. L ~ R I < I N .  That  is right. 
J l r .  I ~ I ~ O O K S .  I t  means suspected- 
LIr S:,r ~ R T .  That IS \ \hat  I n oultl say. 
hlr. BROOKS. Of an offc~rirc~ rnthw thnn cbliarycd with ni l  offmc;e 
Mr .  L ~ R K I N .  LVell, tlie infor’rnatioii is laid before some office1 who 

Slr .  R I V X I ~ S .  H e  then bogins his pretrial investigation? 
hlr. IJ iHhIh’ .  Tlicreaftcr the pretrial in\ estigation begins, if it ap- 

M r .  BROOKS. Let  mc ask you this, M r .  Larkin. 

Does not that mean that he lies becn charged? 

within a day or t n o  must draw the formal charge. 

pears to be a general court-martial C I L S ~ .  



Mr. SMART. He may be charged. Of course, if he committed an  
offense which someone had seen and reported and the fel!ow is a 
fugitive temporarily, the charges and specifications may be prepared. 
But on the other hand they may not be prepared. 

Mr. BROOKS. This article relates to the second step, t,hat is not the 
arreqt initially but the arrest and confinement 

Mr. LARKIN. Tha,t is right. 
hlr. BROOKS. Following through the thought, there has been a 

screening out process already. 
Mr. LARKIN. That  is right.. 
Mr. BROOKS. That  is he has been arrested, they screened him out 

and now they put him over for arrest and confinement. 
Mr. LARKIN. That  is right. 
Mr. BROOKS. So i t  is not the initial arrest a t  all. 
Air, LARKIN. It is not the initial apprehension. 
Mr. BROOKS. It is not the initial apprehension. 
,Mr. LARKIN. But  thereafter as soon as he is- 
Mi-, BROOKS. It is a screening-out process which says that there is 

enough aguirist you tn charge! you with Some offense. 
Mr. LARKIN. That  is right, and hold you until they quickly process 

i,he charge and formalize i t  in charges and specifications. 
Afr, RIVERS. Under this bill here, Mr. Larkin, when the original 

charges have been instituted, before the pretrial investigation, at 
what point can those charges be dismissed or thrown out as being 
with no foundation, under your bill? 

Mr. L .~RKIN.  Well, they can be thrown out aftcr the pretrial in- 
vestigation. If the investigating officer decides that there is riot 
sufficient evidence to indicate a crime or that this man did it, he does 
not dismiss the charges but he can recommend t’o the staff legal officer 
and the convening officer and they can be thrown out a t  that point. 

hlr. RIVERS. Now, i f  we have a separate JAG set-up, like we did 
in the Elston bill, aftcr the command institutes the proceedings or 
institutes the arrest and before the investigation begins, when does 
his responsibility end or when does his jurisdiction end as far as the 
chiLin of commarid is concerned? The minut’e it is put formally in 
the hands of the JAG’S Officci? 

Alr. LARKIN.  Well, it just does not work quite that way, I do not 
believe. He is apprehended and if  thr charges a,ppear sufficient to 
warnnt  holding him while they are further processed, he is confined. 

Mr. RIVERS. Eight duys undcr yofir--- 
I l r .  I,AIti<Iiv. The formnl charges are drawn and within 8 days they 

must be, if it is a general court-miirtial case, transferred to the geiit:r:il 
court-rnnrtial authority. 

Mr .  RIVERS. ‘I’hat is tho JAG’S Office? 
J l r .  LARKIN. No.  That is the commanding officer, who hac this 

convrriing au tliority. 
JTr. R I V E I ~ S .  Assume, now, we have an independent JAG’S Office. 
Mr. LARKIN. All right, if we have un independent JAG the staff 

judge advocate of thc c-ornmanding officer may or mny not be a ,JAG 
officer. 

hlr. RIVERS. That  is right. 
Xlr. LARKIN. There is no requirement, cvcn in thr Elstfjn bill, t,liat 

he specificlally be a corps offic~r. 
Mr. RIVERS. Yos. 
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Mr. LARKIN. He probably will be. The Judge Advocate Genera1 
is to select the people who are to be staff judge advocates under 
that  act. 

Mr. RIVERS. That is right. 
hlr. LARKIN. But he mav not necessarilv select a corm officer. 

And he also- 
H e  

may not have enough of {hem. Rut  in iny  event, Ghether he is a 
corps officer or not, that staff judge advocate does get the results of 
the pretrial estigation and consults with the commanding officer. 

hlr. RIvrlcs. Or his representative, mho might be a law officer, 
representing tlie commanding officer? 

hlr. L A R X I ~ .  N ell. that is the staff judge advocate. 
hlr. RIVERS. He  ~ 1 1 1  have a legal officer who goes to the J.4G and 

says, “Sow listen, this boy has donc this, that, and thc other, we want 
you to invtstigatc it.  We investigated this. Her(> are our papers.” 
Kow that legal o f f i c t ~  representing the JAG can throw it out? 

5 lr .  LARKIK. Yo. 
hlr .  RIVERS. .4s having no basis. 

to prosecute him.” 
3lr .  LARKIN. S o ,  sir; lie cannot throw it out. 

officer can thron it out. 
Colonel DINSJIORE. May I say something? 
3 l r .  LIRKIN. ’Ires, go ahead. 
Colonel DINSJIORE. J l r .  Rivrrs, thc charges or thc intended charges 

may be dropped a t  any time by any officer who has power to act. 
For example, the man \I-110 ortlcrcd the confinem(mt may c~hangc his 
mind and say “I do not think there is enough’‘ and drop him right 
there and you never have an investigation. 

hir .  RIVERS. That  is right. 
Colonel DINSJIORE. The man’s organization commandcr may drop 

the charges. 
Mr. RIVERS. I know that. 
Colonel DISSJIORE. And that same processing all the way up. I 

remember one time I went to the guardhousca for somc other reason 
and found a corporal in confinem[>nt. I hat1 him out arid the charges 
dismisscd inside of an hour, m c l  thclre hat1 nevcr becin any investiga- 
tion. 

hlr. RIVERS. Well, now, my point IS this: I can appreciate the 
original officer making the charge can withdraw his c.liurgw. But 
now say the J.4G’s Office or thra office indcpendcnt of the command 
says “I have investigated this thing from tlic lqgal standpoint, you 
cannot maintain charges beforc the general court-martial and we just 
are not going to prosecute him.” 

Now where does it stand? 
Colonel DINSMORE. If you write that into the bill, why that would 

hlr .  RIVERS. That  is not t r u r  under the Elston bill. 
Colonel DINSMORE. Yes, sir. 
Mr. RIVERS. Say we made that so it would liavr to be approved- 

by how high up on the JAG list? 
Mr. LARKIN. It drpends on what you writc in .  
Mr. RIVERS. Because there are some cases where a JAG officer 

knowin the law-and certainly under the bill we propose to make 
him sukciently conversant with the bill on the basis of his pre- 
requisite training- 

I4c says, “I am just not going 

Tlic cornmaIitling 

be so, But  that  is not truc undrr the Elston bill. 
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Mr. SMART. Mr. Rivers, may I add right there, let us assume tha t  
the staff judge advocate to the convening authority advised the 
convening authority that  there was no case made out as the result of 
pretrial investigation. 

Mr. RIVERS. That  is right. 
Mr. SMART. And that the convening authority went ahead and 

convened the court in spite of that fact. It is my interpretation of 
this bill that after the case has been tried and the case then comes 
back to the office of the convening authority first the staff judge advo- 
cate must conduct a legal review of it. 

And I say a t  hat  point, if he holds the 
record insufficient I do not think the commanding officer can sustain 
the case. If not the first time, he is the 
second time. 

Mr. RIVERS. Now there is where we ought to anticipate that trouble 
right off the bat, because you are bound to run into it. 

Mr. SMART. That  is true. 
Mr. LARKIN. That is in article 34. The whole subject is treated 

there. 
Mr, BROOKS. Is there any further discussion on article IO? 
Mr. ANDERSON. Just one more thing, Mr. Chairman. 
Mr. BROOKS. Yes. 
Mr. ANDERSON Is i t  the policy of the Navy Department that 8 

man’s service record has to be complete before he can be brought to 
trial? 

Captain WOODS. In general court-martial cases they send for the 
service record from Bureau of Personnel and it has to be before the 
court before they can award sentence. 

Mr. ANDERSON. I might point up my question by reading, if I may, 
Mr. Chairman, a paragraph here from a letter addressed to me on this 
subject of military justice by a lawyer friend of mine in California 
who served on Admiral Halsey’s legal staff during the war and had an 
opportunity to see many of the things that you are seeking to correct 
in this code. 

He says- 
From an adIniniqtrative angle the S a w  seems to have the idea that  they cannot 

t ry  a man for an offense until the) have hi\ service record complete. I have seen 
cases Rhere men \sere arrested for being a. w o 1 or being deserters where thev 
have been confined to brigs for period5 of time up to 90 days while the authorities 
were trying to get their service records complete I have seen men whose service 
records‘ha\e been lost in action by a ship going down, held in brigs for 6 and 6 
weeks awaiting a trial on petty offenses until their service records could be com- 
pleted. 
That is the reason that I asked that question. 

Captain WOODS. I think that is correct, Mr. Anderson; yes. 
hlr  ANDERSOK. In  other words, then, even with the code written 

as it is, there is a chance that a man’s trial might be delayed for 
mon t hr . 

hlr. S M ~ R T  On the other hand, h‘lr. Anderson, one of the particular 
rpasons to have that service record is to find out that the accused is 
actually in the service. Strange as it may seem, as of today you have 
allegcd deserters coming on Army posts-I do not know about thp 
Navy-saying “I am a deserter from such and such an outfit” And 
they are findmg out that some are not deserters a t  all 

He has a second whack. 

I think there he is locked. 

Is that correct? 
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They never deserted from any service. Now until you get that  
man’s service record which tells you the chronological history of his 
service you are not positive that he is a deserter. 

Mr. DEGRAFFENRIED. There are a great many people that have 
come in and confessed to offenses where i t  was later ascertained that  
they were not guilty. 

Mr. ANDERSON. They just wanted to get a night’s sleep and a bowl 
of beans. 

Mr. SMART. Mr. Chairman, as to that word “wrong” in line 17, 
have you any feeling that that should be changed to ‘(offense”? 

Mr. LARKIN. Colonel Oliver, I recall, made that recommendation. 
We considered i t  when we were drafting this article and used “wrong” 
rather than “offense” for t’his reason, that we retain a general article 
as there is a general article in the Articles of War and Articles for the 
Government of the Navy now: article of war 96. To  accuse a man 
of violating article 96 does not necessarily tell him very much because 
i t  is an article which makes conduct to the prejudice of good order 
and discipline and things of that character an offense. 

Mr. BROOKS. It is a catch-all, is it not? 
Mr. LARKIN. That is right. 
So while the other punitive articles set out specific offenses of 

robbery, burglary, and so forth, that one does not. Of course, when 
the man is served with formal charges and specifications he is told 
what act he is alleged to have committed. But to be able to inform 
him immediately, why we used the word “wrong” rather t’han 
“offense,” having the general article in mind. 

Mr. BROOKS. Of course, if he has not been formally charged, the 
word “wrong” might be properly used. If he is specifically charged- 
and we have discussed the article and held that this does not require 
a specific charge a t  this point-then the word need not necessarily 
be “offense.” 

Mr. LARKIN. That is right. 
Mr. BROOKS. I t  seems to me. 
Mr. SMART. I think it is 0. K. the way it is. 
hir. ELSTON. I n a t  is the matter with the word “act”-‘‘of the 

specific act of which he is accused”? 
Mr. SMART, It would be the same thing, hlr. Elston, if he were 

charged under the general article. 
Mr. LARKIN. That is right. 
Mr. SMART. Because all ou can tell him is a shotgun statement 

that  he is charged with con B uct to the prejudice of good order. That  
certainly is not telling him much, until you investigate it further and 
find out the specific offense. 

Mr. RIVERS. I t  could be a general or a summary. 
Mr. LARKIN. That  is right. 
Mr. BROOKS. Any further suggestions or references to article lo? 

If not, we will proceed to article 11. 
Mr. SMART (reading): 

A R T .  11. Reports and receiving of prisoners. 
(a) No provost marshal, commander of a guard, or master at arms shall refuse 

t o  receive or keep any prisoner committed to his charge by an  officer of the 
armed forces, when the committirig officer furnishes a statement, signed by him, 
of the offense charged against the prisoner. 
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(h) Everv commander of a guard or master at arms t o  whose charge a prisoner 
is committed shall, within 24 houri after such commitment or as soon as he is 
rclicvcd from guard, report t o  the cornmanding officer the name of such prisoner, 
the offcnqe charged against him, and the name of such person who ordered or 
aut h orired the commitment. 

References: A. W. 71, 72. 
Commentary: This article is derived from A. W. 71 and 72. See 

articles 95-97 dealing with restraint. 
Mr. SMART. I might add, as you go into this article, Mr. Chairman, 

on page 12, in line 3, some questionahas been raised regarding the 
word report to ((the” commanding officer rather than report to his 
commanding officer. Just what is meant by “the,” is the only ques- 
tion I have as to the article, 

Afr. ELSTON. I am wondering why there is any necessity for this 
article a t  all. Are not all these 
things self-evident? Would not all of these requirements necessarilp 
follow, even though we did not have it written into the law? 

They have been in the 
law for many years, however, and they are desirable, I believe. To  
take them out might raise the inference that they are no longer 
necessary. 

As you see, they are a consolidation of present articles of war 71 
and 72 and of course they. do relate indirectly to  the punitive articles 
95, 96, and 97, all of which makes i t  an offense to incarcerate a person 
unlawfully or to relcase him without authority. They are a reitera- 
tion of the preserlt law. 

If thcy hnd not been in thc prescnt law and wcre not regulations, 
I should say they should not stay thcrr. I3y virtue of having been in 
the law and to avoid any question by taking them out, we have 
continued them. 

Alr. BROOKS. Now in reference to thitt siiggcstion regarding the 
commanding officer, I could see whcre a r n n r i  rniglit be arrested by a 
post other than his own. The word “ f l i ~ ”  tlirrc> woiild be jnappropri- 

Is  it not all a matter of regulation? 

Mr. L ~ R K I N .  I should say so, Mr. Elston. 

nte, perhaps. 
Xlr. LARKIN. I think that is the point. 
Sfr. BROOKS. And this would requirc so~n(i  notiw to his commanding 

officer to bc made, would it not. since it r(qiiir(~s that tlic name of tlic 

. . -  

I O  avoid t h o  it1c.n that i t  wc  dropped it, it was no long& necessary. 
Othcrwisc, I tliirik .MY. Elston’s comnicnt is perfectly appropriate. 
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hlr .  RIVERS. That  is right. But  the experience has shown i t  is 

hlr. LARKIN. That  is right. 
511.. RIVERS. Being things that might not have suggested them- 

ATr. LARKIN. That is right. 
Xfr. BROOKS. If there is no further comment, we will approve the 

article, article 11, and pass on t,o articlc 12. 
hlr. SMART (reading): 

ART. 12. Confinement with enemy prisoners prohibited. 
No member of the armed forces of the United St’ates shall be placed in confine- 

ment in immediate association with eiiemy prisoners or ot)hcr foreign nationals 
not members of the armed forces of the L‘nited States. 

needed. 

selves on the face of it. 

References: A. W. 16. 
Commentary: A. W, 16 could be interpreted to prohibit the con- 

finement of members of the armed forces in a brig or building which 
contains prisoners of war. Such construction would prohibit putting 
naval personnel in the brig of n ship if the brig contained prisoners 
from an enemy vessel. This article is intended to permit confinement 
in the same guardhouse or brig, but would require segregation. 

hlr .  SMART. I might say to the committer that this was a floor 
amendment to H. R.  2575 when it was brought before the Hoiisc. 
I think A h .  Burleson of Texas offered this umciiclmcnt, t o  br surc that 
American boys were not confined with prisonvrs of lvar or other 
enemy nationals. 

Afr. RIVERS. Like happened during thc war. 
Afr. BROOKS. The suggestion was matlc that tlicro shoultl br some 

stipulation regarding separation of stlxes. 
hfr. LARKIX’. This article, as A h .  Smart points out ,  was R floor 

amendment, and it read a little diffcreiitly as pnsscd tlic Congress 
last year. 
No person subject to militarv law shall tie confinecl n i th  enemy prisoricrs or any 
other foreign nationals outside of the continental lirtiits of thc Uiiited States. 

As it is in the Public Law 759, it says- 

Kow we ha.ie changed the wordirig and said- 
No  member shall be placed in confinement in imincdiatc associatioii- 
becaust: as it read it concvivably coultl c‘auscb a riurnbcr of confincmcnt 
difficultics. 

I (lo not think it was thought thr*origli c~ornplrtc~lq’ wlicn thv floor 
amendment was offorc:d. I t  was limitrtl i n  t tic> floor tmrndment to 
confincmcnt oversoas. The sc~rvic~c~ might h n v v  n tlificrilt time ov(q= 
seas if t h y  could not confinci a pc’rson w i t h  cwcmj prisonors in that 
thrp could iiot cvcn krrp them iri the samc jail. 

There may not be morc than one jail or p l t i c ~  of c ~ ) n f i r i r m r n t  within 
the arca. Thcri they just could not rrstrairi tlirm or c.oriliiic thcm a t  
all. 
WO thought we kept thc! srnsp of t l i c  p i ~ w r i t  i i t w  h r i t  matlc it a little 

more flttxiblc by saying “ i n  immrtliatcs assocLiat ioti” w l i i v l i  i n  clffect 
would Incan you caoultl kce thcm in t l i c  samr jail t)y at Irast srgrc- 
gating thcm i n  cliffcrrnt c*rlfS . It frirl11~~1~ was p~wposr~l  for the Army, 
with no thought of th(1 Navy---t!i<~ rv’avj- jori  ran  visrinlizc might lia~t~e 
a grcat tlificulty alior~rd ship a - l i r r i  thry (,apt urr11 an cqiomy vcsscl 
and took foreign nationals. 
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Then they could not keep any offender of their own in the same 
brig on ship board. And we ha+Te deleted; 
if you will notice, “outside the continental limits” and made it apply 
everyplace, but prohibit incarceration in close association but not  
with because “with” has the connotation that you could not keep them 
in thc same' prison and thew may be only one. T h y  are the only 
differcnccs between what is in the law now and this article. 

Mr. ANDERSON. Mr, Chairman, is thcre any place in the code tha t  
exprcsscs prohibition against confining our men in foreign jails? 

blr. LAHKIN. KO;  but this one prclvcnts them being confined with 
enemy prisoners of war or foreign nationals not members in the same. 
cell. 

Mr. AXDERSON. But  Professor Morgan in his very fine letter to me- 
oh, he refers to article 58: Place of confinement, wherein he says- 
Article 58 of the code provides for confining convicted military persons in places 
of confinement under the control of the United States. 

Tha t  is in Federal 

We have changed that. 

That  is the only provision in that connection. 

Mr. LARKIN. Yes; that is a diff!rent provision. 

Mr. SMART. Within this country, hir. Anderson. 
hlr. ANDERSON. Within this country. 
hlr. SMART. That  is what they are talking about. 
,Mr. AXDERSON. I mean, under this code, could a commanding 

officer have an enlisted man in the United States Yavy or Army con- 
fined in a foreign ‘ail? 

necessary. But if they are so confined they may not be in immediate 
association with any- 

hlr. ANDERSON. Yes. But I ani thinking that even jails in some of 
these foreign countries are pretty lousy-and I mean lousy-and I 
am wondering if a t  the whim of some commanding officer a man may  
be confined in one of those places, we might say Persia or China or 
some such country as that, which would be a pretty unhealthy expe- 
rience for the man. 

M r .  LARKIN. Well, the unfortunate alternate is that we may have n o  
jails there and there probably is no other way to confine him tempo- 
rarily. 

hfr. A N D E K S O N .  Well, 1 would not interrupt the proceeding here, 
M r .  Chairman. I think perhap? we will want to look into that a little 
more cnrefully when u e  rench 68, which is a long way in the future. 

Mr. BROOKS. Well, is there any further discusqion on article 121 
You do not think there is any need of specifying there be a separation 
of men m c t  women, do you? 

RIr. LARKIN. I do not think so. 
Air. Simwr. 1 do not think so. That  will nutonintically take care 

prisons. 

XZr. LARKIK yl es; he could, for a short time or whatever time it is 

of itself. 
ivy. H ~ ~ O O K S  
Mr. ELSTON. 
Mr .  I,A11I<IK. 
R4r. ELSTON. 

Mr. Bitooris. 
Mr. EI,STON. 
Mr. L A ~ ~ K I N .  

authorities. 

I t  would seem that wny to me. 
You do not hnve t h a t  in stnttitcs here, 
That  is adniinistrative. 
You do  not liave m y  stiitutc on it. 

It would be untliinliciblc to  litivc it otlitwvise. 
The nsqumption is t hcy woul(l not do it,  
TIint is right. 

It is left up to the 



916 

Rlr. ELSTON. Any officer who would not do i t  would certainly be 

Rlr. LARKIS. I should say so. 
3lr .  ELSTON. I do not think IW need to  write i t  into the lam. 
hfr. BROOKS. Unless in instances where you had families arrested, or 

Well art'icle 13, 11r. Smart, will you read. 
Mr. SMART (reading): 

ART. 13. Punishment, prohibited hefore t,rial. 
Subject t'o the  provisions of article 97, no person, while being held for trial o r  

t h e  rcsrilts of trial, shall lie subjected t o  punishment or penalty other than arrest 
or confincnient upon the charges peiidirig against, him, nor shall the  arrest or cqn- 
finenlent iinposed upon him be ally iiiore rigorous than the  circumstances require 
to  insure his prescnce, h i t  he may be subjected to punishment during such period 
for minor infractions of discipline. 

Referenccs: A. IT. 16;  AIClI, paragraph 19; Naval Justice, page 78' 
Commentary: This article is dcrived from A. W. 16. The reference 

to article 57 clarifies the relation of this article to the effectivo date of 
sentences. A. FV. 16 has brcn intcrpreted to prohibit the enforccment 
of any scntcncc until after final approval even t'hough the accuscd is in 
confinement after thc sentcricc is adjudged. It is felt that  a person 
who has been scritcncecl by a court martial and is in confinement which 
counts against the sentence slioiild not draw full pay for the period 
between the date of sentence arid the date of final approval. 

The provision as to tlic rigor of rvstraint is tlcrivcd from present 
Army and S a v y  practicc. Tile art'icle also makes clcar that  a person 
being lieltl for trial may bc punished for off eiises not warranting trial 
by court martid.  

I might advise the cornmittcc that that  likewise was n floor amcnd- 
merit, during thc coiisirlcrtition of 2575 and i t  was raised for the rcasorl 
that, appartintly people who wire confined pending trial were being 
subjected to rock brcaliiiig arid tbvcrything else, the same as people 
who hat1 already bccn convicted of offenses and happened to be in- 
carcerated in tlic sn~ric plncc of confincmcnt. 

Tllat is the roason for it. And this is rncrcly a carry Over from 2575 .  
AsIr. C;AVIN. Kcutl that  tlirougli again, and read i t  slower, will you. 

subject t'o court martial, by virtue of that  very act itself. 

something like that. 

Ah. SMART (I'i'tldillg): 

Sllbject t o  f hc: provisioiis of article 57,  !io [)(!rsoii, while i)eiiig 11c:ld for trial or tlie 
results of trial, shall tx suti j(5ctcd to piiiiisliiiiciit or pciialty wtlier tliaii arrmt or 
confitic~iient U 1 J l l l l  the cliargc" pciidiiig agaiiiht l i i i i i ,  nor shall t 110 arrest or coilr 
firlelne1it ilnl)u,.crJ upo11 hili1 lie aiiy iiiure rigoroiis thall the  CiI'CiiifihtaiiCc!s rc~qiiire 
t o  itisurc itis prc*cncc, h u t  lie may tw siil)jrct cd t o  puiiislmiciit tlilririg silcli piiriod 
for minor iiifract ions of disciuliiir. 

Mr.  BROOKS. Is thclrc: any t\isc~ussion on  article I;%'.' 
Mr.  KIVERS. iV(!II the cas(' yori Iiavc iii milid is i f  you liuvc? u boj- 

incarcerated for an nllcgc~l off(!~ls(l, uiilcss lie is just iiisuborclinntc in 
the jail tlicrc, t1ic:r.c: is the oiily timc you can impose n11y disciplinary 
actioii? 

hlr. SMART. Exactly right'. 
Xlr. KIVERS. h i t 1  i n  no case can you impose possiblc rock brcalii~ig 

Mr .  SMART. That  is right. 
Mr.  RIVKRS. That  is the case you have in mind. 
Mr. GAVIN. Yes. 
Mr. SMART. That  is the intent of this article. 

on  him. 
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Mr. GAVIN. In no case can rock breaking be imposed upon him, 
unless convicted. 

Mr. SMART. Correct. 
Mr. GAVIN. And sentenced for it. 
Mr. SMART. Correct. 
Mr. RIVERS. Sentenced for it as a result-of conviction, I should say. 
Mr. LARKIN. Hard labor, that  is right. 
Mr. BROOKS. Article 14, then. 
Mr. S m R T  (reading) : 

ART. 14 Ilelivery of offenders t o  civil authorities. 
(a) Under such regulations as the Secretary of the Department may prescribe, 

a member of the armed forces accused of a n  offence against civil authority may 
be delivered, upon request, t o  the civil authority for trial. 

(b) When delivery under this article is made to any  civil authority of a persoxi 
undergomg sentence of a court-martial, such delivery, if followed by conviction 
in a civil tribunal, shall be held to  interrupt the execution of the sentence of the 
court-martial, and the offender after having answered to the civil authorities for 
his offense shall, upon request, be returned to  military custody for the completion 
of the said court-martial sentence. 

References: A. W. 74;  N. C.  and B. ,  application C. 
References: A. W. 74;  N. C.  and B., appendix C. 
Commentary: Subdivision (a) is an  adoption of present Navy 

practice. The present Army practice was adopted a t  a time when 
the Army did not have authority to t ry  its personnel for civil offenses 
in time of peace so that  if a man were not delivered up he would not 
be tried at  all. Since the armed forces now have such authority, the  
mandatory feature of A. W. 74 is felt to be unnecessary. Under the 
Navy practice, which has worked very satisfactorily, the Secretary 
of the Navy has given broad authority to commanding officers to 
effect deliveries of enlisted personnel without reference to the Navy 
Department. (See Alnav 145 of June 26, 1947.) 

Subdivision (b) adopts present Army practice. 
Attention is invited to the provisions in appendix C, Naval Courts 

and Boards which deal with the procedure for delivering offenders, 
and related matters. It is contemplated that these matters will be 
covered by uniform regulations for the armtd forces. 

Mr. RIVERS. It is just like a State jurisdiction. When the Federal 
Government finishes with him, you send him back to  finish his State 
sentence. That  is the same principle. 

Mr. SMART. That  is right. 
Mr. BROOKS. It is the Article on Comity. 
Mr. ELSTON. Why do they use the word “offender after having 

Does that not mean after having 
He answers to it when he  

answered to the civil authorities”? 
completed his sentence in the civil courts? 
appears. 

Mr. SMART. He may have been acquitted. 
FTr. ETSTON. Well- 
Jh ,  RIVERS. Just say “released.” 
Mr. ELSTON. Probably say “after the case has been disposed of by 

the civil court.” But when yo11 say “after having answered to the 
civil authorities * * * shall, upon request be returned to the 
military custody,” suppose he went in and pleaded not guilty to the 
indictment in the civil courts. 

I think 
the meaning. is after the case has been disposed of by the civil courts. 

He  answered to that charge. 
Then he might request return to the military authorities. 

RY08S6 0 - 5 0 - 2 5  
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Mr. LARKIN. I think it has been so construed, Mr. Elston. That  is 
t he  language of the present statute. 

hlr .  ELSTON. Of course, present statutes may not be perfect. 
hfr. LARKIN. Oh, I quite agree. 
hIr. RIVERS. Why do we not write that in there. 

Mr.  BROOKS. What is that you have in mind? 
Mr.  RIVERS. What is yours, Mr. Elston? 
Mr. BROOKS. Change the word “answer” to “disposed of”? 
Mr. ELSTON. That  is right. 
h h .  RIVERS. That  is right. 
h l r .  SMART. Well, it will take more changes than that, Mr. Brooks. 
hIr. ELSTON. Yes. 
Mr.  DEGRAFFENRIED. I believe if you get the proper construction 

of that word “answer” there in words and phrases-- 
hlr .  ELSTON. Then I ani wondering why hc has to request return to 

the military custody. 
Mr. SM.IART. I might add there, Mr. Elston, if I remember correctly, 

those w o ~ ~ l s  were inserted at  my request during the deliberRtions of 
this group. 

hfr. ELSTON. You must have had a good reason, then. 
Mr .  SMART. I think I did. Supposing you have a man serving a 

sentence by a special court of 3 months and then it is determined that 
he committed a murder. Well, he has completed 1 month of his sen- 
tence, so the military releases this man who is charged with murder 
by the civil authorities. He is tried and convicted and maybe given 
30 years by the civil authority. 

Certainly i t  is beyond any stretch of my imagination that the mil- 
itary should ever want that man back. By the time he has completed 
his 30 years he certainly is going to have been dropped from Army 
or  Navy rolls and they do not want him. So I thought it would be 
better to put in there “at the request of the military.” 

Now he may be serving a year’s sentence and may get into the civil 
courts and after having served only 1 or 2 months of his military 
sentence he is acquitted by the civil authorities. That  should not then 
erase the rest of his confinement by the military. 

So it leaves up to the military, depending upon the outcome of the 
civil action, as to whether or not they will request him to come back 
and complete the service of his sentence. 

Mr. ELSTON. Suppose you had a case like this, where a fellow is 
confined we will say for a year. Then he is charged with a very 
serious offense like rape o r  murder and he is turned over to the civil 
authorities and in a very short time he is acquitted of the charge. 

Mr.  SMART. All right. 
Mr. ELSTON. Should not he be returned to finish his sentence? 
Mr.  SMART. By all means he should be. 

It will not hurt. 
This  is a new code. 

Should he not be returned without request? 

And for this reason-- 

And that is exactly the 
reason why those particular words are in there so far as I am concerned, 
because it leaves it with the military. The can place a hold order 

Mr.  ELSTON. I t  looks, the way I read this, he could only be returned 
if he requested it. 

Mr .  SMART. If the military requested. 
Mr.  DEGRAFFENRIED. Not he requested, but the military. 
Mr. SMART. If the military authorities requested it, he can be 

with the civil authorities for the return of t K a t  man. 

returned. 
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Mr. ELSTON. Do you not think we better add the words, then, 
“upon the request of the military authorities”? 

Mr. LARKIN. Well, you could clear that up, I think, Mr. Elston, 
by saying “shall be returned to military custody upon their request for 
the completion.” Change “request.” 

Mr. ELSTON. That carries out Mr. Smart’s idea. 
Mr. LARKIN. That is right. 
Mr. ELSTON. And would not result in any misunderstanding. 
Mr. LARKIN. That is right. 
Mr. DEGRAFFENRIED. Mr. Larkin, in regard to that word “answer” 

there, do you think the construction which has been placed on that 
word would be that he had not answered to the civil authorities until 
he had been tried, convicted, sentenced and he had completed his 
sentence, and then he would have answered to i t?  

Mr. LARKIN. I think so. 
Mr. DEGRAFFENRIED. That is the way you think that word has 

been construed? 
Mr. LARKIN. I think that is the way it has been construed. 
Mr. DEGRAFFENRIED. And you think the simplest way to get all 

of that in there, rather than to try to set it  all out, would be to use 
this particular word which has been construed in that manner? 

hlr. LARKIN. Well, I think that is the simplest way. However, 
I have no objection to spelling it out a little more clearly. But  when 
we went over it, why we saw that it had that construction and just 
left it. But there is no pride of authorship, and because it has been 
on the books is no reason to keep it, certainly. 

We were quite ambitious in changing lots of language, as you have 
noticed. We did not feel 
that  everything that had gone in the past was wrong. 
On the other hand we were free in dropping and deleting what we 
felt was obsolete and old-fashioned language. Now that actually is 
somewhat old-fashioned, I think. I t  has 
been so construed. But I am perfectly happy to leave this to  the 
committee. 

Mr. BROOKS. I do not think your suggestion regarding the insertion 
of the word “their,” “upon their request,” would cover that case. 

Mr. SMART. I want to suggest some wording there, Mr. Brooks, if 
I may. 

Mr. BROOKS. All right. 
Mr. SMART. I would say in line 5 ((upon the request of competent 

military authority.’’ 
Mr.  RIVERS. That  is all right. 
Mr. SMART. “Shall upon the request of competent military authority 

be returned to military custody.” 
Mr. ELSTON. That  is fine. 
Mr. BROOKS. You heard the suggestion, gentlemen. Is there any 

objection to i t? 
Now I wanted to bring up the question of subsection (a) there, 

which covers the case of a member of the armed forces accused of an 
offense against civil authority. That  person may be delivered upon 
request to civil authorities for trial. Now should that go further 
and make delivery for trial and disposition of the case? 

Mr.  RIVERS. I do not think that is necessary. 
Mr. BROOKS. You think for trial- 

I think we paid attention to tradition. 

I t  is a derived meaning. 

If not, it  stands adopted. 
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hfr. RIVEI~S.  I t  presupposes disposition. I think. 
hIr. BROOKS. Not neccssnrily. 
hlr. RIVERS. You do not thiiily so? 
Mr. BROOKS. Wlint do you tliinli, Air. Larkin? Do you tliinli i t  

JIr. LARKIY. I really do not  think i t  is necessary. I think it just 

J f r .  RIVERS. Once lie is cklir-ercd to tlte jurisdiction of the civil 

A h .  LARKIN. I t  is up to thein to follon- through vi th  their processes, 

N r .  BROOKS. Y 011 do not tliirilc the militaiy authorikies should 

J f r .  LARKIN. Well, in connection with (a)? 
Jfr  BROOKS. Yes. 
JXr. LARKIS. I think that is covered in (b). Do you not think so? 
JXr. BROOKS. Xo, 1 do not because (b) covers the case of a person 

undergoing sentence of a court martial 
JIr. LARKIK. \Yell, (a) I should say covers the case of a man 

undergoing sentence or otlierivise, a member of the armed forces, 
no matter what his status is 

Jfr. IZROOKS. Yes, but it would not cover the case of a man who 
merely is arrested antl has not been sentenced. 

A h .  LARKIN Well, (a) as 1 see it is the general provi$ion for comity 
with the civil authorities RS to all niernhers of the armed forces, 
whether or not they happen to be under court-martial sentence, 
whereas (b) provides for the case where n inan is already serving a 
sentence and is requested by the civil authorities and is turned over 
to them. 

You have the further question there of what is the military going 
to do in relation to that man's serving the unexpired part of the 
sentence in the military. (h) spells out that  circumstance. W'hcreas 
(a) is the general provision for comity, no matter what his status is. 

I think actually they are complete in and of themselves or as 
written they cover all those circurnstances. 

Mr. BROOKS. What do you think of it,  hIr Smart? 
l f r .  SWART. All hcb is is a mcnibclr of thc armed forces and you do 

not designatc in what capacity he is scrving. 
l f r .  I~ARKIN.  That  is right 
Mr. SW.4RT. Whether it is u pctr.;on on rwtive duty,  whcthcr it is a 

person who is awaiting trial on chargw, or whcth(1r it is a person 
languishing in the gaurdhouw after having h c n  co~lvlctcd. I think 
the provision is appropriate. 

should go any furtlicr.? 

means that, myself. 

authorities, 

which include indictment, trial a n t l  punishment. 

request the return of the man? 

hlr. LARKIN. Yes. 
Mr. BROOKS. I t  is gcneric, ycs 
XZr. SMART. That  is right. I think the provisionought not to  be 

altered. 
Mr. BROOKS. Thc quostion which ariscs in my mind, howcvcr: If 

it is necessary to writcl into this subsection (1)) that  the offender be 
returned to the military custody, why is it not necessary in sub- 
section (a)? 

Mr. LARKIN. Wrll, I think in suhscction (8)  i f  a member of the 
armed forces is turned over to the civilian jurisdiction and is acquittcd, 
for instance, why the man has an obligation to come back, whercas 
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in (b) if he has been convicted by the civilians and he is serving a 
10-yrar scntcJnce in the civilian jail, for instance, then the question 
is 10 ycars later, do you want him to come back and serve out the 
balancc of a short military sentence? 

For that reason we would l a v e  i t  up to the military to determine 
whtthcr they want him. In  most instances they would not want 
him after that period. 

Lfr. SMART. I think the distinction, Mr. Chairman, is that sub- 
section (a) merely prolides the authority to relinquish a person to the 
civil authorities; (b) provides the authority for his return to military 
custody. 

J f r .  LARKIN. And if he happens to be the kind of a person who is 
serving a military sentence when the request is made. 

hfr. DEGRLFFESRIED. J l r .  Larkin, as to the word “may” there, is 
it your construction that that leaves it entirely to  the discretion of the 
military authorities as t o  whether or not they will deliver a man to 
thc civil authorities? 

hlr. LIRKIX-. That  is right, Mr.  dcGraffenried. 
R4r. DEGRAFFESRIZ:D. L‘nticr this hill do the civil authorities have 

any way, whrrc a man is indicted for what we term in civil law a 
“f(>lony,” to force the military authorities to  turn a man over to 
thom for trial undcr this bill? 

hfr. L . i r tKrn . .  I would say no under this. 
Mr. RIVERS. That  is the way it obtains today. 
hfr.  L ~ R K I Y .  Thcrc are two practices today. This is the way i t  

obtains in thc  S u v y .  The Army is required to turn over their 
pcrsorincl a t  t he  request of civilian courts, which is the outgrowth 
of an old law the history of which is that the Army did riot have 
compl(1te jurisdiction to t ry  nicmbcrs of the Army for all cases. 

Tindcr those circumstances the man if he was not tried by  the 
civilian 11 oultl riot have bcen tried a t  all. So Congress provided that  
the conimandcr must turn him over. But  now of course the .Qrmy 
as \vcll as thc Navy have far more complete jurisdiction over a larger 
numlwr of offenses and as such the man just does not escape. 

Tlic Navy has just this provision and have used it for a consider- 
able time and it has apparently worked to the entire satisfaction of 
the civilian authorities. 

Xlr. RIVERS. Does that  go back-- 
11r. DEGRAFFENRIED. Now, Mr. Larkin, let me ask you about a 

case like this. A soldier 
had been indicted by the United States or Federal grand jury in the 
State of Louisiana for bringing a stolen automobile from Alabama to 
Louisiana. He  was convicted in the United States district court 
and sent to the penitentiary for 3 years. After he got out he reen- 
listed in the Army. 

He came to Tuscaloosa, stole a truck, and was indicted by the 
grand jury for stealing a truck. His commanding officer notified me, 
as prosecuting attorney I had that  circuit, not only of the present 
charge that was pending against him in Tuscaloosa County by the 
grand jury but also the fact that he had just completed, before he 
enlisted in the .4rmy, serving a &year sentence in the Federal peni- 
tentiary in Louisiana for carrying a stolen automobile across the line. 

And then this commanding officer wrote me to send him a summary 
of the evidence before the grand jury. I sent him this evidence, 

Can you conceive of a provision like this. 

I 



which showed completely and without any doubt that he committed 
this crime. 

He  was never released and ncver sent back for trial to the civil 
authorities and so far as I know he is still in the .Army. Now, can 
you conceive of a situation like that? 

hfr. LARKIN. Well, if you say it happcncd, why I do not doubt i t  
a t  all, but I would not have expected it to have happened. I should 
think the .Army would h a w  been deliglitcd to turn him over to the 
civilian authorities and get rid of him. 

tion of this word “may”? 
hlr. LARKIIU. Well, it should bc constmed and was intended to be 

contrued as discretionary, wliicli is specifically the answer. I n  prac- 
tice I would be more than amazed if the . h m y  did not turn over that  
type of man. I should think they would be deliglitcd to get rid of him. 

hlr. BROOKS. The Army has not any authority to come and take a 
man away from the civil authorities if they have him under arrest. 

Mr. LARKIN. That  is right. 
Mr. DEGRAFFENRIED. But  a man has a right to make bond in a 

civil case. 
Mr. LARKIN. That  is right. 
hfr. DEGRAFFENRIED. And when he made bond, he was released 

and he went back and reported to his command. Then when the 
case came up for trial, he was not there and the bond was forfeited. 

Mr. BROOKS. If the Army does not release a man, it is questionable 
whether or not the bond should be forfeited. 

Mr. LARKIK. That is in the discretion- 
Mr. DEGRAFFENRIED. When he makes a bond in a civil case and 

those people sign his bond they guarantee to have him there, and there 
is no stipulation written in that bond about his being in the Army or 
an thing. 

h r .  LARKIN. I think that is customary. 
Mr. SMART. I may add the converse of your experience, Mr. 

deGraffenried, that I had. And I think it is one of the thoughts 
back of this situation here. As you know, arounJ all of these Army 
posts you will always have alleged charges of rape from the girls down- 
town. I investigated such a case nt Louisville, Ky., wherein one of 
our sergeants was charged. 1 got downtown and found out that’ the 
woman was a rather unsavory character and a couple of her men 
friends were pushing that charge. 

If they had ever taken thac charge into civil courts down there, 
while she did not want him stuck, those two men who were hanging 
on the outskirts, and perhaps malting a little money, would have seen 
to it that that boy got stuck. 

hlr. RIVERS. Well, does not, too, that go back to  the old days of 
whether or not there is inherent jurisdiction vested, for even offenses 
on reservations? 

Mr. BROOKS. Well, if there are no suggestions of amendment we 
will approve that article as written and move on- 

Mr. ELSTON. Mr. Chairman, I understand that they will draft some 
language with respecc to those words that  we discussed before “having 
answered,” so that it will mean after the case has been finally disposed 
of. 

hIr. DEGRAFFENRIEI). That  is IVhy I asked YOU about the COnStrUC- 

So the blade has two edges to it. 
Mr. DEGRAFFhSRIED. Yes; I am sure Of  that. 



Mr. ANDERSON. I thought that language had already been read. 
Mr. BROOKS. You mean “upon request”? 
Mr. ELSTON. No. I mean in (b), where we questioned the words 

“and the offender after having answere,d to the civil authorities.” 
The point I was making was after the case has been finally disposed of. 

Mr. LARKIN. Yes. 
Mr. BROOKS. What is the pleasure of the committee? 
Mr. ANDERSON. Proceed. 
Mr. SMART. I may state before I st’art, in t’hat article 15 is a com- 

promiw article regarding the old 104 article of war, which we knew 
as company punishment. It is nonjudicial in nature. It is supposed 
to be administered for purely minor disciplinary ofTense within the 
unit. [Reading:] 
ART. 15. Commanding officer’s nonjudicial punishment. 

(a) Under such regulations as the President may prescribe any commanding 
officer may, in addition to  or in lieu of admonition or reprimand, impose one of 
the following disciplinary punishments for minor offenses without the int.er- 
vention of a court martial- 

(1) upon officers and warrant officers of his command: 
(A) withholding of privileges for a period not t o  exceed two con- 

secutive weeks; or 
(B) restriction to  certain specified limits, with or without suspension 

from duty,  for a period not to exceed two consecutive weeks; or 
(C) if imposed by an officer exercising general court-martial juris- 

diction, forfeiture of one-half of his pay per mont,h for a period not  
exceeding three months. 

Mr. GAVIN. On that  subsection- 
Mr. SMART. Yes, sir. 
Mr. BROOKS. Let us finish the whole thing, Mr. Gavin, if it is 

Mr. SMART. Let me point out so far, the punishments pertain to 
Now these follow, No. 2, for 

all right with you, and then we will go back. 

officers and wa,rrant officers only. 
enlisted personnel. 

(2) upon ot,her military personnel of his command: 
(A). withholding of privileges for a period not t o  exceed tswo con- 

secutive weel-: or 
(B) restriction t o  certain specified limits, with or without suspension 

from duty, for a period not to exceed two consecutive weeks; or 
(C) extra duties for a period not to exceed two consecutive weeks, 

and not t o  excced 2 hours per day, holidays included; or 
(D) reduction to next inferiol grade if the  grade from which demoted 

was established by the command or an equivalent or lower command; or 
(E) confinement for a period not t o  exceed seven Consecutive days; or 
(F) confinement on bread and water or diminished rations for a 

period not t o  exceed five consecutive days; or 
(G) if imposed by an officer exercising special Court-martial juris- 

diction, forfeiture of one-half of his pay for a period not exceeding 1 
month. 

(b) The Secretary of a Department may, by regulation, place limitations on 
the powers granted by this article with respect to the kind and amount of punish- 
ment authorized. the categories of commanding officers authorized to  exercise 
such p o n ~ ; ~ ,  arid thc: applicability of this aiticle to an accused who demands 
trial by court-martial. 

(c) An officer in charge may, for minor offenses, impose on enlisted persons 
assigned to  the unit, of which he is in charge. such of the punishments authorized 
to  be imposed by commanding officers as the Secretarp of the Department may 
by regulation specifically prescribe. 

(d) A person punished under authority of this Article who deems his punish- 
ment unjust or disproportionate to  the offense may, through the proper channel 
appeal to the next superior authority. The appeal shall be promptly forwarded 



a n d  decided, but  the person punished may in the meantime be required to  undergo 
the  punishment adjudged. The officer \tho imposes the punishment, his suc- 
cessor in command, and superior authoritv shall have power to  suspend, set aside, 
or remit any par t  or amount of the punishment and to restore all rights, pri\ ileges, 
and  property affected. 

(e) The imposition and enforcement of disciplinary punishment under author- 
ity of this .Irticle for aiiy act or oniissiori shall not be a bar to  trial hv  court 
martial for a serious crime or offense groning orit of the same act or omission, and 
not properly punishable under this Article, but the fact that  a disciplinary pun- 
ishment has been enforced mav be sho~vn b v  the accused upon trial, and when 
so shown shall be considered in determining the measure of punishincnt to  be 
adjudged in the event of a finding of guilty. 

References: A.  W. 104; A ,  G .  N. articles 24, 25; proposed A.  G. N., 
article 14. 

Commentary: This article is a co-nbination and revision of A.  W. 
104 and proposed .i. G. K., article 14. Tlie punishments authorized 
by these two provisions are comhiried in subdivision (a), while sub- 
division (b) empowers the Secwtary of the Department to place 
limitations on their imposition. This recognizes the fact that the 
authority to administer all the punishments specified may be neces- 
sary in one armed force and needlessly broad in another. The 
problem can be illustrated by reference to one punishment, namely, 
reatriction to specified limits. 'I'his punishment woultl be an effective 
sanction at  a camp or post, but would carry little weight on a ship 
at sea. 

Subdivision (b) also empowers fhe Secretary of the Departmcnt to 
permit members of the armed force to elect trial by court martial 
in place of proceeJings under this article. This recognizes a difference 
in present practice among the aimed forces. The S a v y  al low no 
election on the theory that the commanding officer's punishment 
relates entirely to discipline, not crime; furthermore, in the S a v y  the 
officer who has summary court-martial jurisdiction i s  the same officer 
who imposes punishment under this article. In  tlic Army, on the 
other hand, a company commander with power under this article 
ordinarily will not have summary court-martial jurisdiction. 

Subdivision (c) permits the Secrctary of a Department to authorize 
officers in charge to impose certain punishments under this article. 
The status and authority of officcrs in charge differs according to the 
command of which they are in charge. 

Subdivision (d) incorporates and strengthens the provisions of 
A. 'cc'. 104 as to appeal and review. Appeals are to be promptly 
forwarded and decided. In  addition reviewing authorities are per- 
mitted not only to remit t:ie unexecuted portion of the punishment, 
bu t  also to restore all rights adversely affected by the punishment 
previously executed. 

Cnder present Navy 
ractice, punishment hy a commanding officer is never a bar to trial 
y court martial although evidence of such punishment may be 

introduced in mitigation. 
Mr. BROOKS. S o w  any discussion on that, gentlemen? 
Mr, ELSTON. Mr. Chairman, might we before proceeding to discuss 

the individual parts of this article have Mr. Smart and Mr. Larkin 
indicate to us what if any changes have been made in existing law or 
over the act that we passed last year. 

This subdivision is ncw to the Navy and Coast Guard, 
Subdivision (e) is derived from A. W. 104. 



Mr. LARKIN. This article is a combination of the practices in the  
Army and Navy a t  the present time on this subject of nonjudicial 
punishment -not courts martial but the company-officer punishment. 

The Army and the Navy under their present laws have authority 
to impose different punishments. Generally speaking the Army’s are  
less severe than the Navy’s. 

The first question that we encountered was what is the ideal 
punishment or punishments that should be provided on a uniform 
basis. 

The second question we encountered was whether all of the punish- 
ments provided be imposed or whether there should be just a number 
or whether the punishments should be limited to one or two. 

The third problem we encountered was that in the Army and Air 
Force any person who was brought before company punishment had 
the right to refuse it, whereas in the Navy in company punishment 
which is called mast punishment there was no right to refuse the 
punishment . 

The first thing that we did as you will observe under (a) was to 
limit the number of punishments, that is the numbers that can be 
imposed on any one man. Admonition or reprimand has been a 
punishment in both services. 

We provided that reprimand might be imposed and if it is, not more 
than one other of these listed punishments could be imposed-not 
more than one other. 

Mr. RIVERS. Not more than one? 
lh. LARKIN. That  is right. 
In  trying to analyze why there was a difference between Armyand 

Navy punishments we observed that this commanding officer’s non- 
judicial punishment differed because of the differences in operations 
between the . h m y  and Navy, notably the operations of the Navy 
a t  sea. They had no bread-and- 
water provision. They had no reduction to the next inferior grade. 

51r. KOHDLAD. There was the authority of the commanding officer 
to bust a man any time he wants? 

hfr. S M ~ R T .  If he promoted him. 
Afr. NORRLAD. That  is contrary to what you just said. 
M r .  LARKIN. That  is right. 
hfr. NORHLAD. This limits that authority, as I understand it. 
Mr. LAIZKIN. The Army heretofore had no authority-the com- 

hlr. XORBLAD. He could not break a man from staff to buck, or 

Mr. LARKIN. Not by company punishment. 
Mr. NORRLAD. I see. 
Mr. LARKIN. That is right. 
Mr. NORRLAD. That  was always done for an offense, generally, 

Mr. L A R K I N .  Not under the .4rticles of War, M r .  Norblad. 
iMr. BROOKS. He can do i t  now under this by company punishment? 
Mr. LARKIN. That is right. 
Mr. BROOKS. One grade. 
Mr. LARKIN. That is right. 
Mr. RIVERS. You mean he cannot bust him completely. 
Mr. LARKIN. No. One grade. 

The .4rmy had no confinement. 

Yes. 

I t  is the opposite. 

manding officer-to reduce in grade. 

private. 

He could do that by order. 
But not by company punishment. 

though-drunk on duty or things like that. 
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Mr. RIVERS. One grade. 
Mr. LARKIN. By this. 
Mr. RIVERS. What about a t  the termination of these offenses here 

which you have catalogued? Can you make some other offense right 
thereafter and in substance have i t  run consecutively? 

Mr. LARKIN. I think not, no-not unless he commits another 
offense. 

Mr. RIVERS. I see. 
Mr. LARKIN. Because under 15 (a), it says this “ in  addition to or 

in lieu of admonition or reprimand.’’ 
Mr. RIVERS. I see. 
Mr. LARKIN. “Impose one of the following * * * for minor 

offenses * * *.” 
Mr. RIVERS. I see. 
Mr. LARKIN. Without the intervention of a courts martial. 
Mr. RIVERS. Because conceivably if you want to get rid of a man, 

and I am talking of officers now, who could become offensive to some- 
body else down the line-and there is quite a lot of jealousy as you 
know-you can keep on stacking up stuff against a man and get him 
o u t  of there. 

Mr. BROOKS. He could do that without company punishment, by 
just assigning him continually to offensive duty. 

Mr. SMART. I would hate to be the commanding officer who did 
that, with the right of the accused to appeal this to the next superior 
authority. If a commanding officer started doing that, it would in- 
dicate there is more wrong with him than the accused. His superior 
is certain to learn this and he will not be in command very long, in 
my opinion. 

Mr. LARKIN. We found that the Army and the Air Force did not 
desire to extend the punishments that their commanders could impose. 
The  Navy on the other hand felt it necessary for them to have the 
greater punishments that they now have. What we in effect did, then, 
was to list both of them, add one to the other and make a complete 
list which of course for the Army’s purposrs involves or  provides a 
number of punishments that they have never been authorized to 
impose and which they do not now desire to impose. 

We drew up a comparative chart-which I would like to furnish to 
you gentlemen and which we might talk ahout for 1 minute brfore 
we go further-which shows the punishments set out in this act as 
well as the punishments heretofore provided in the Articles of War, 
those heretofore provided in the Articles for the Government of the 
Navy, and those that were in the proposed S s v y  bill introduced in 
the Eightieth Congress on which therr was nevrr a hearing. 

I will 
furnish the stenographer with a copy. If J l r .  Smart will pass i t  out  
now, i t  will show you what I mean. 

I would like to offer, XIr. Chairman, this for the record. 

(The document referred to is as follows:) 
C. 0. PLXISHMENT 

STATUTORY PROVISIONS IN I‘. c. M .  J. C O M P ~ R E D  v ITH S T A T I T T O R Y  PROVISIONB 

1. Who may ampose 
U .  C. M .  J.-(l) Any commanding officer-Secretary of Department can re- 

strict  categories of C. 0 , ’ s  authorized to exercise; (2) Officers-in-charge-limited 
t o  punishments. 

O F  A. W , ,  A. G .  K., AND PROPOSED A. C. N .  A S  LIMITED BY RECULATIONB 



A .  W.-C. 0. of any detachment, company, or higher command. Power can- 
not, be delegated. 

A. G. N.-C. 0. of a vessel and any  officer empowered to  convene a general or 
summary court martial. An officer who commands by accident, or in the absence 
of the C. O., except absence on leave, may impose only confinement. 

Proposed 4. G. N.-C. 0. of a vessel and any  officer empowered to  convene a 
summary court; latter may delegate to  subordinate officers on separate or de- 
tached duty authority to  inflict most punishments, except loss of pay. An officer 
who commands by accident, or in the absence of the C. O., except absence on 
leave, may impose only confinement or suspension from duty. 
2. Righ t  to trial  hy court mart ial  

11. C. M .  J.-Secretary of Department may specify tha t  accused shall be per- 
mitted t o  demand trial by court martial. 

A .  1V.-Accused may demand trial, 
A.  G .  N.--?;o right of refusal. 
Proposed A. G. N.-No right of refusal. 

U .  C. M .  J.-Appeal to next superior authority permitted-in the meantime, 

A. W.-Same as U. C. hf. J. 
A.  G .  N.-No appeal provision. 
Proposed A. G .  A'.--So appeal provision. 

4.  Remassaon a n d  suspensaon 
U .  C. M .  J.-Officer who imposes punishment, his successor in command, and  

superior authority may suspend, set aside, or remit a n y  part  or a m o u n t  of the  
punishment and restore all rights, privileges, and property affected. 

A .  W.-Same as U. C. 11. J. except action is limited to unezecuted port ion of 
punishment and no provision for suspension. 

A .  C. AT. a n d  proposed A .  C. N.-Ko provision. 
5. C. 0. p u n i s h m e n t  a s  j eopardy  

T ' .  C. M .  J.-C. 0. punishment not a bar t o  trial by court martial for a serious 
crime or offense growing out of same act or omission, but may be shown on trial 
as initi ating factor in sentence. 

A .  #.-same as U. C. RI. J. 
A.  G .  N .  a n d  proposed A.  G. A'.-Mever a bar t o  trial, and cannot be shown in 

mitigation or as an indication of guilt. 

3. Raght of appea l  

punishment is carried out. 

6 .  Table  of p u n i s h m e n t s  

Admonition or  reprimand.^. ........... 
Withholdine of  privileges .............. 
Restriction to limits ...................... 
Forfeitureofpay ....................... 

Extra duties ........................................... 

Redurtion i n  grade .................... 
Confinement ............................... 
Confinenient on bread and water or 

Solitary confinement ........................ 
Hard labor without confinement ............ 

diminished rations. 

Punishment 

Yes I .......... , Yes. .......... Yes.. ......... Yes. 
2 weeks ....... 2 wwks ....... 1 week ........ 1 week. 

Do. 
$4 per month M per month . Xo. 

do ....... ad m do.. .........   do ... .....I 
)S per month 

f o r  6 f o r  1 f o r  3 
months.$ month.8 months.$ 7 

2 weeks (not (?) 
to crcrrd 2 
h o u r s  a 
day). 

1 week. 

No ........... Yes Q.. ........ N o  ............ No. 
do  ........ 7 davs do ......... Do. 

n o .  

do ......... 1 No ............ ad m  do ....... J)o, 
do ........ % d o  ............. do ......... 1 neek .  

........ .... do ......... 1 5 dabs :::::::: 1:::: d o  

U. C. hf. J.1 A .  w.2 

Officers and 1 Other military 
warrant officers1 personnel 

- 

Arrest ............................... do ......... 1:::::do ............. do ......... KO. 



6. Table of p u n i s h m e n t s - C o n t i n u e d  

Punishment 

Admonition or reprimnnd .............. 
V’ithholdingof privileges .............. 

A .  0. K.3 1 Proposed A. G. K.1 

offirers and I Enliste(i 
warrant officers’ personnel 

Yes. .......... 3-0 ........... No ............ KO. 
KO ............ Yes (no lim- ..... do ......... 1 month.4 

I :,, 4 1 - 8 L J  ’ 

Restrirtion to  limits .................... _.__.do ......... ho .......... ’ .do ......... 
Forieiture of pay.. .......................... do ..... ....I ,..... d o ......... $4 per month , 

- 1  ........ .......... do 
do ........ ............... ......... 

...... 10 days ........ 10 days ........ 
............ 5 duys ......... S o  ........... 

Solitary confinement. .................. ....... i days ............. do. ........ 
Hard labor without confinement ........ S o .  ............... do ........ 
Arrest ................................. 10 days.. do 10 days 
Suspension from d u t y  do do  .............. do ......... 

I 

diminished rations. 

......... ........ 

S O .  
$4 per month 

ior1rnnnth.Js 

1 month 
Yes. 
10 days. 
5 days. 

N O .  
DO. 
DO. 
DO. 

I 1 punishment may he imposed. in adeition toor  in lieu 01 admonition or reprimand, 
2 I’unishments may he coinbiried; but total of confinement. restriction, ni thhol( i ingoipr ivi leg~s,  and extra 

3 1 Gunirhment only: rcprirnnnd classed as a punishment. 
4 Shorn-n as deprivation of liberty o n  shore. 
S Ifimpoyed hy an officer exercising G. C .  31. jurisrlirtinn. 
8 If imposed by an oTicer eiercising special C .  31. jurisdiction. 
1 S o t  applicable to general officer?. 
8 In time o i t i a r  or national emerpency, or when authorired hy Secretary of h-avy in time n i  prare. 
0 If grade from which demoted was established h y  command or equiyalent or lower command. 

duties cannot eweed 1 week. 

Mr,  LARKIN. If you will look at  the chart which runs across the 
wide page, which is entitled, “Company Officer Punishment,” you will 
notice on t’he left-hand side there are all the different’ types of punish- 
ments that have been found in either the Articles of War, tlie Articles 
for the Government of the Xavy, or tlie proposed Navy Articles. 

The first two columns to tlic right of that whole list are the punish- 
ments that  are provided in this Lniform Code, article Iri which we 
are now discussing. The next two columns of course are the Articles 
of War. 

The next two are tlie Articles for the Government of the Xavy. 
And the last two are the proposed Kavy bill. 

Kow if we just take one, the top one, which is admonit’iori o r  
reprimand, the Uniform Code provides it for officers and other military 
personnel. Tlie Articles for 
the Government of the Navy provided it only for officers arid not for 
enlisted men. 

The proposed Articles for the Government of the Kavy would have 
deleted it for the Navy. 

The next one-- 
A h .  KORBLAD. What is the value of admonition and reprimand? 

I could never see wherc there ‘was any value in having that a t  all. 
hlr. L A J ~ K I X .  R c l l ,  for an officer it  is construed as severe punish- 

ment since it goes on-- 
l l r .  S m R T .  One of the arguments t’liat has always been used in  

trying to defend this disparity of treatment between officers and 
enlisted men is that a reprimand would go in the officer’s record. 
Competent military men said that a reprimand seriously impairs an 
officer’s future service. 

I think it woultl be more so today where we have a selection system 
in the Army and tlie Air Force, thr same as tlie Kavy has had, in  

The Articles of War so provide for it.  
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preference to the old seniority rule for promotion. I am sure those 
reprimands are going to be in the officer’s record and any selection 
board which passes on an  officer is going to see them. 

They are really pretty serious for an officer. 
hlr. RIVERS. His accountability is niucli more severe. 
A h - ,  SMART. That is correct. It will not affect an enlisted man. 

He  
But  i t  is a source of concern for an officer. 

N r .  BROOKS. Article 15 permits i t  for both enlisted men and 

A h .  SMART. That  is right. 
Xfr. BROOKS. Proceed. 
JIr. LARKIN. Let us take another one as an example: Withholding 

of privileges, and also restriction to limits. The Uniform Code pro- 
vides, for officers and men, 2 weeks in either case. 

Tlie Articlcs of JVar heretofore provided for both classes 1 week, 
The Navy had no provision for officers, but for enlisted personnel, 
while they did not call it withholding of privileges or restriction to 
limits, they had n similar punishment which, in footnote 4, is shown 
as deprivation of liberty on shore, which is similar. 

He does not care whether you bawl him out or reprimand him. 
goes about his business. 

officers. 

Xfr. RIVERS. What is the duration? 
Mr. LARKIN. There vas  no limit. 
hlr. RIVERS. Oh, I see. 
l l r .  LAHKIN. In  the Navy. 
Mr. RIVERS. I see. 
Mr. LARICIN. The proposed Xavy hill would have provided a 1- 

month limit. Kow there, in the Navy, we had no limit but a pro- 
posal ty them of 1 month. What 
we did substantially was to strike an average and take 2 weeks. 

That  indicates how some of this compromise and give-and-take 
went on, of course, in this whole study. 

Yow to go down further. Let us skip to “Confinement” because 
that is an important one. 

hlr. BROOKS. JVhy not take that “Forfeiture of pay”? 
Jlr. LARKIN. All right. 
Tliere we have provided one-half month’s pay for not more than 3 

months for officers, and one-half month’s pay and not more than 1 
month for enlisted men. The Army heretofore had half a month’s 
pay for 3 months for officers and none for enlisted men. 

The Articles for the Government of the S a v y  have never had that 
provision. The proposed Articles for the Bavy had provided for 
both offiwrs and men one-half a month’s pay for 1 month. 

Xlr. ANDRESEN. hlr. Chairman, I understood him to say the first 
column was one-half pay per month for 3 months. This reads 6 

How many weeks? 

And in the Army i t  was 1 week. 

months. 
hlr. LARKIN. I thank you. That  is a typographical error; I am 

sorry. 
hlr. ANDRESEN. That  is right. 
Alr. LARKIN. I t  reads 3 months in the bill. 
hlr. RIVERS. Three months in the first column? 
hlr. LARKIN. Ycs, 51r. Rivers. 
Mr. I i Ivms.  Wcll, 3 months for the officers and 1 month for t he  

hlr. LARKIN. That  is right; yes. 
enlisted men? 
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Mr. BROOKS, Why is there that difference between officers and 
enlisted men? 

Mr. LARKIN. I take i t  because the officers get a larger salary. It 
is not as much of a burden as i t  would would be on the enlisted man 
for that period. And then, again, i t  is to balance off the fact that 
there is no provision for confining officers. 

There has not been and is none, whereas here there is a provision 
for confining enlisted men. 

Mr. ELSTON. If you took that much pay from an enlisted men he 
never would reenlist. 

Mr. LARKIN. That  is possible. 
Mr. RIVERS. Then, too, the officer has more responsibility. 
Mr. SMART. Mr. Chairman, this provision relative to officers was 

written into H. R. 2 5 7 5  during the last Congress. There was serious 
complaint lodged as to the disparity of treatment between officers 
and enlisted men. 

Up until the time of H. R. 2 5 7 5  the President was authorized to 
exempt whatever classes he desired from trial by summary and special 
courts martial. He, historically, has exempted officers from trial by 
special or summary court. 

As a consequence, we were confronted with the situation of an 
enlisted man and an officer returning to the post both equally drunk 
and disorderly. The enlisted man might get a summary or a special 
court, but the officer’s corrmanding officer was faced with doing one 
of two things with him: Since he was not triable by a summary or 
special court, he either had to reprimand or admonish him under 
the 104th Article of War or submit him to trial by a general court 
martial. 

Now, admittedly he should not get off, but commanding officers 
were reluctant to subject an officer to trial by a general court. It 
is an extremely serious thing for an officer, as well as an enlisted man. 

Now in order to get around that ,  we provided that officers were 
subject to special trial, the same as enlisted. They are still exempt 
from trial b j  n summary court martial. But I do not think you are 
going to find any officer being tried by a special court. 

The Army and Air Force have had the jurisdiction to do that since 
the 1st of February, when H. R.  2 5 7 5  wenb into effect, and I doubt 
that any officcr has been tried by a special court. 

Now what else can you do to them? The committee was of the 
opinion that the only thing that they could do was to increase the 
commartding officer’s punishment so that he could forfeit some of his 
Pay. 

And it has been generally said that it was perhaps the most effective 
thing that the committee did, so far as curbing recalcitrant officers 
was concerned: Reach in their pocket and take some of their money. 

I still think it will have a very beneficial effect. But  I would 
like to point out to the committee that H. R. 2 5 7 5  gave the officer 
the option to refuse this punishment, thinking he might get that much 
of a forfeiture and elect to stand trial by court. This hill does not 
provide for such an option unless granted under subsection (b), by 
re ulrhon. 

%r. BROOKS. This forfeiture of one-half of the pay does not cover 
other benefits such as we will say rations, housing, quarters-- 
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Mr. SMART. You will notice the language of the bill says “For- 
feiture of one-half pay.” It is one-half 
pay, and I construe the language to limit i t  to base and longevity pay. 

Mr. BROOKS. And that  is the same for both officers and enlisted 
men. 

Mr. LARKIN. That  is right. 
Mr. SMART. Except for the enl is t4  wan the forfeiture is only 

Mr. RIVERS. What did you say about longevity? 
Mr. SMART. Both base and longevity pay will be subject to the 

Mr. RIVERS. How do you read longevity into it there? 
Mr. SMART. That  is part of his pay. 
Mr. RIVERS. Oh, I see. 
Mr. SMART. To the exclusion of his allowances. 
Mr. RIVERS. I see. 
Mr, LARKIN. Surely. 
Mr. RIVERS. Which one of those sentences that the commanding 

officer can impose, that you have cataloged there, represented the 
largest and the most difficult ones to resolve or compromise in your 
deliberations? 

Mr. LARKIN. Well, the confinement and the bread-and-water 
rations of course were the points of major issue. The Army does 
not desire to use them. The Navy 
feels that it is very necessary that they continue to have them. 

So the compromise really amounted to providing for them in the 
statute, and then providing that the Army and the Navy can con- 
tinue to choose to go forward with their present practice by the 
terms of 15 (b). 

Cnder 15 (b), I draw your attention, we provided that the Secre- 
tary of a department may by regulation- 

Mr. ~ I V E R S .  I see. 
hlr. LARRIN. Place limitations on the powers granted by this 

article with respect to the kind and amount of punishment authorized. 
Now you will recall that many of the witnesses who appeared before 

you last week were critical of this article in that i t  in their minds 
extended and provided for more serious punishment than the Army 
or ,4ir Force heretofore have been authorized to impose. 

By virtue of (b),  however, the Army and the Air Force-their 
Secretaries, that is-can elect to instruct their commanders not to 
impose the sentences that are provided under (d), (e), and (f ) ,  as well 
as (g), if they desire. The Army can prevent its commanders from 
imposing anything more than they now have the right to impose, 
except for the fact that restrictions and withholding of privileges has 
been extended to 2 weeks rather than 1. 

The Navy on the other hand can continue to impose 7 days’ con- 
finement or 5 days on bread and water. 

Now of course the .4rmy does not care whether the Navy does that, 
and the Navy does not care if the Army does not wish to do it. 

Mr. RIVEES. That is right. 
hlr. LARRIN. But the difference and the desire to have the provision 

for confinement in the Navy springs sumtantially from their shipboard 
operations. 

It does not say allowances. 

one-half for 1 month. 

forfeiture. 

Let me ask Mr. Larkin this question, 

They never have had them. 
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Mr. RIVERS. Well the Navy has found that from experience a 
master of a ship has to be the master. 

A h ,  LIRKIK. That  is right, and they found that as to a man on 
shipboard who commits minor offenses or is just not in step-is 
malingering or doing any nunibcr of otliw irritating things-to 
withhold privilclges from him or to confine him to thc ship is not 
much of a punishment. 

He is alrcatly confined to the ship arid probably lias been for a month 
while they are a t  sea. 

hlr. RIVERS. That  is right. 
Slr. LARKIN. I t  just docs not d o  inuch good. I3c has not any place 

to go anyhow. 
Sfr. RIVERS. That  is right. 
hlr. LARKIN. . ind unless you can confine him inore restrictively, 

for instance, 7 days in the brig, why you arc not giving him any punish- 
ment a t  all or  you arc not imprc.ssing o n  him t h e  nccrssitp of stopping 
the conduct which hc is engaging in. For that reason it is quite 
necessary in their vi(w, and of course tlic ,irmy lias no objection 
whatever to them doing that. 

They recognize that it is a difi’crcnt kind of disciplinary problem 
that is facet1 by t h e  h-avy. For that reason, ratlicr than dcletc the 
7 days’ confinement ant1 l:i*cntI and Iva t r r  antl hin(lcr the‘ N a ~ y  axit1 
rather than force tlic .irmy to us(’ i t  lien tticip (lo i iot  ~ v a i i t  i t  ant1 d o  
not feel they need i t ,  wc felt tlic most appropriate way W L ~  to provide 
these punishments in the s ta tutr  and then lct eac~li Department 
determine which ones of these different and varioiis punishments that  
are set forth are nccessary for their own tlisriplinary prohlcms. 

I can I think forrcnst for you right a t  th i s  nnnute that if this is 
phrased this way thr. . h n y  and the ‘iir Force w i l l  iinmetliatrlv instruct 
their commanclrrs not to impose c*onfincnient antl bread ant1 watcr 
and that tht> Savy  will pclrmit their c-omniantlcrs to carry out those 
punishments. 

I t  is hy virtue of this arranzement that we get this flexibility antl 
the abi1i;y of each of thr: serv;c~es to go forward on their own. - 

Now we strove very hard for uniformity throughout this (*ode and 
I think we have achieved about a 99 percent uniformity. This is one 
of the few provisions under which it is pos3ihle for the scrvice to have 
something less than complctc uniformity anf1 as far as w(’ wcro ahle 
to determine the different practicc sernicd to bo clictatccl or s w n e d  to 
be desirable hy virtue of what is admittedly a different opcration. 

K O  o ~ i c  was able to  say 
that the Army’s prcsont or  tlic Navy’s present piinishmt~nts arc just 
perfect for all thrce services antl they have to he squeexcd into a form, 
one way or  the othcr. 

SIr. GAVIX. All tlirw services now are in complete accord with 
your suggestion? 

hlr .  L A I ~ K I X . .  Yes, sir. They all subscribe to this technique and 
feel that  it is the best way to solve what is probably a meritorious and 
sound difference in tlieir disciplinary problems. 

Also remcmher, this is not of coursc, court-martial procedure. 
Mr. RIVERS. Did you ever come across the case where ttn officer 

warranted . .  such a procedure, say with an ordiriary troublemaker 

W c  just could not solve it any othcr way. 

aboard ship? 
Sfr. LAKKIS. Well, you will notice here that an officer is still not 

subject to confinement- under this. 
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Mr. RIVERS. I see. I mean have you ever found a case where the 
Navy would warrant such treatment? 

Mr, LARKIN. I will ask Captain Woods. 
Captain WOODS. I do not think our officers are very often recal- 

citrant, sir. If they show indications that way, that would be taken 
up in their fitness reports very promptly by their commanding officer 
and our selective process would operate to eliminate them very soon. 

Mr. RIVERS. They go back to that fitness report that  Mr. Smart 
mentioned. 

Mr. BROOKS. Mr. Smart, we want to hear from you on this, too. 
Mr. LARKIK. There is another point, hlr. Chairman. 
Mr. BROOKS. All right, go ahead, Mr. Larkin, and finish. 
Mr. LARKIS. The third point of difference I mentioned before was 

this question whether or not a person brought before a commanding 
officer could refuse the punishment. 

Now unfortunately this is a complicated problem which you just 
cannot decide, it seems to me, based on the company punishment 
alone. I t  is one of a large number of diffcrences we found. In  the 
Army at  company punishment there is the provision that it can be 
refused. 

But  when 
we get to the next higher court in the hierarchy-this is not a court 
a t  all, but when you come to your first inferior court: The summary 
in the Army and what used to  be called the deck in the Kavy, why 
we found just the opposite. 

In  the Army it was provided that no one can refuse the summary 
court trial except thc two top noncommissioned grades-they were 
given the right-wlicreas in the Kavy deck everybody who was 
subjcct to it was given the right to refuse it and ask for the next 
higher court. 

Yow to tall(> it by wrrices: In the Army you could wfusc company 
pilnishment but you rould not refuse summary punishment, unless 
you wri c one of the top two noncomrnikioned gradm. 

In  the S a v v  it was thc opposite: You could not refusr mast. You 
had to takr t h e  punishment, that is any of these punishments. 

Mr. RIVI:RS. Trs. 
l l r .  LARKIN. But if y o i i  wcrc given a summary court, you could 

refuse it and drmand trial by a liighcr court, in which case you might 
have been awarded R summary in the Navy, which is a special, for 
the Army, or a genrral court. 

So we found on each lcrcl opposite practices, and trying to  make that  
uniform was a vcry difficult job. And frankly we just could not. 
There, again, it grew ont of thr diffcrent practiccs and the different 
operations. 

The Army has felt that it is appropriate protection to the man to 
allow him to refuse company punishmrnt: These four or five 
relativcly minor punishments. They felt that hc ought to be nblc to 
ask for a court martial, in which event hc could bc awarded a summary, 
special, or pcneral. 

In  thc Xnvy i t  has bcen felt that a t  mast-the equivalent to com- 
pany punishment-particularly on shipboard-- 

M r .  RIVERS. No alternative? 
3Tr. LARKIN. That  no one should have the right to refuse. That  

from their point of view as to operations is the most important point 
of discipline. You have not arrived a t  your court martial structure. 

In  the Navy at  mast there was no privilege of refusal. 

Y!)OYFII; 0 -50 --2G 
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The captain of the ship ought to without having tlir man refuse, 
be able to impose for the disciplinary purposes of tlie ship these various 
punishments. However, they felt that if a man had a deck court- 
and incidentally I might stop using all those ternis-they are con- 
fusing-because we actually have been able to agree on names for 
the courts. 

\\-e h a w  adopted the Army namrs so that we have now summary, 
special, and general. 

l l r .  RIVERS. That  is all services. 
JIr. LARKIN. For all the services. So if I may I will use those 

terms. 
The Kavy folt in connection with the summary, the lowest court 

martial, that since in the Navy it usually is handled-it is always 
handlecl by onc nian of coursc-by the commander’s executive officer, 
why anytm1)- who has been brought before it ought to have the right 
to ask for the ncxt higher court: The summary, which is the three- 
man court. 

If a tnan feels that he is really innocent, why he might fccl that he 
has a better chance of convincing some one of three or several of three 
rather than just one man. On thc otlier hand, the Arniy felt that in 
their summary court-although it was a one-man court it was usually 
an officer of a higher rank than the officer who could impose company 
punishment-that except for the two top noncommissioned grades 
they ought not to  be able to refuse it but should have to take it.  

S o w  here is the way we have attempted to solve that :  R e  have 
provided by this article that in the same way that the secretary of 
each department may decide which one of these punishments the 
commanders i n  that department will impose, so also he should have 
the right to decide whether or not they are going to allow the people 
who come up for company punishment to refuse it or not. 

I can forecast immediately I think that the Army will give every- 
body who comes before company punishment the right to refuse it,  
just as they have been doing in tlie past. 

A h .  RIVERS. That  is your lower discipline? 
A h .  LARKIN. That  is right. Whereas the Navy feels i t  is not ap- 

propriate at sea. when the captain of the ship is imposing it, that the 
man should have the right to refuse it. 

So we are going to leave it,  according to this, to each department. 
And as  I say I know they will continue their present procedures, which 
differ. 

However, when you get up to your summary court level, where there 
is a difference now as I pointed out, we provided in article 20 that 
everybody should have the right to refuse a summary court except 
of course anyone who has been given the privilege of refusing com- 
pany punishiment and did so refuse it. 

1Mr. RIVERS. I see. 
Mr. LARKIN. So that you will not have the situation that he refuses 

company punishment, is awarded a summary, and then refuses that, 
too. 

Mr. RIVERS. Yes. 
hlr. LARKIS. But if he comes before the summary in the first 

instance, whether it is Army, Navy, or Air Force, they can all refuse it. 
Mr. RIVERS. That  is right. 



935 

h r .  LARKIN. And get a higher one. In  view of the fact that we 
expect the Army to permit their people to refuse company punish- 
ment, then if a man has come before company punishment in the 
Army and has refused it and is awarded a summary court, he  could 
not refuse that, too. 

Now that is complicated I know, but the problem was complicated 
and the diff Prences were great, and to try to squeeze those differences 
into ore  ironclad, uniform provision across the board was just 
something- 
k. GAWK. The Navy has accepted this proposal now, have thej- 

not? 
Mr. LARKIS. That  is right. This proposal as written here and as 

provided in article 20 is acceptable to the threcfi serkices. 
Mr. GAVIX. And also the changing of the names of summary and 

special and general? 
Mr. LARKIN. Oh, yes; yes, sir. 
hlr. RIVERS. Now, is thcrc any real need for a special court? 
Mr. LARKIN. Well, the special is a court. 

procetlurc th-an the company punishment. 
Mr. RIVERS. And with n grwtcr number of judges? 
Mr. LARKIS. There are no judges but there must be not lcss than 

three members. 
Air. RIVERS. You go from three to how many? 
Mr. LARKIN. Not less than five. 
Mr.  RIVERS. One to thrce to five. 
l l r .  LARKIU. That is right. 
l f r .  BROOKS. Now, did I rinderstand i t  that i t  is your prediction 

that the Kavy will not permit the enlisted persons to refuse company 
punishment? 

That  is their present practicc, and they 
feel it is nrccssary and they intend, as of this minute, to invoke their 
discretion in that fashion. 

I t  is a more formal 

Slr.  LAIZKIN. That  is right. 

Jlr .  BROOKS. And what paragraph does that come under? 
Mr. LARKIN. That  is 15 (b). 
Mr. BROOKS. ,4ny further questions on this? 
Mr. LARKIN. The criticism that this is increasing punishmcnts, and 

so forth and so on, actually based on the exercise of the Dcpartnientnl 
discretion I do not think holds water, frankly. 

Wliat it really docs is permit each service to go according to thcir 
present practice a t  the same time. Now that is the bcst judgment 
we could form on this. 

hIr. ELSTON. In  other words, so far as the law itself is concerned, 
offenses arc uniform. 

Mr. LARKIN. That  is right. 
hlr. ELSTON. If one service wants to place certain limitations within 

their own scrvice, they may do so by an order of the Secrctary of the 
Treasury. 

Mr. LARKIN. That  is right. 
Mr. ELSTON. But, so far as the law itself is concerned, everything 

is uniform. 
Mr. LARKIN. That  is right. 
hlr. ELSTON. And by virtue of the authority granted in subsection 

(b) to permit the Secretaries of the service to issue regulations placing 
limitations on the exercise of the authority granted. 
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Mr. LARKIN. Yes. 
hIr. ELSTON. They may proceed just as they have in the past. 
h l r .  LARKIN. That  is exactly right, hlr. Elston. 
hlr. G.IVIN. hlr. Chairman? 
Mr. BROOKS. Mr. Gavin. 
Mr. G ~ V I N .  On page 13, a t  subscction (c): “If imposed by an 

officer exercising general courts-martial jurisdiction,” it has been 
suggested to me that that be made to rcad “if imposed by an officer 
authorized to exercise appointing authority with respect to general 
courts martial.” 

Mr. RIVERS. Explain it. 
hlr. BROOKS. What is your idea thcrc? 
Mr. GAVIN. Well, it takes it away from command control and 

authorizes the man who is exercising or appointing the authority 
rather than the commandant who is now- makinp the recommendation. 

hfr. RIVERS. What about if we set up a separate JAG? Does this 
go back to convening authority? 

hlr. GAVIN. I do not know. This is a suggestion that was made to 
me anJ I would like to hear a discussion on  it. 

hlr, ELSTON. In  other words, you are taking t h e  position that a 
single officer does not exercise gmcral courts-martial jurisdiction? 

hlr. G iv~n . .  That  is right. 
I t  should rcad “if imposed by an officer aiithori~ctl to ewrcise 

appointing authority with respect to general courts martial,” and 
then follow with that forfeiture of one-half of his pay per month for a 
period not rweetling 3 months. 

l l r .  ELSTON. That is subsection (a) (c)? 
blr. G.~vIN.  That  is subscction (a) (1) (c). 
l l r .  ELSTON. (a) (1) (c). 
Llr. GAVIN. That  is right. 
-Mr. BROOKS. Yes. 
14r. GAVIN. And also it goes into section (2) (g), on page 14. 
l l r .  ELSTON. I think Mr. Smart has come explanation. 
Mr. SMART. Of course, I have no idea what the sense of the com- 

mittee is as to what you are going to do about tlic appointing authority. 
If you lcave i t  as it is now provided in the bill, -1lr. Gavin’s 

amendment would not be necessary. 
A h .  GAVIN. What article is that? 
hlr .  SMART. Article 22. 
l i r .  GAVIN. hLlal<e a note on that. 
Mr. BROOKS. If there is no objection, the committee will pass that 

one amendment. 
hfr. NORBLAD. l h y  I ask a question, hfr. Chairman. 
l l r .  BROOKS. Just one moment. Subject to return. Will you 

Mr. SMART. Yes, sir. 
hir. NonnL.4~.  \That is the purposc of section (c) on page 15? Is 

that  tied in with section (bj and, if it is, should there not be some 
definite statement that it is tied in with (b)? 

Mr. S M ~ R T .  I think you will find, l I r .  Norblad, that that is a pro- 
vision written to accommodate the Navy and the Coast Guard where 
they refer to an officer in charge. 

Now in the Air Force and in the Army we have no such designated 
officer as an officer in charge. 

make a notation on that, Slr. Smart? 
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Mr. NORBLAD. That  is right. 
Mr. SMART. I think it refers to an officer who may be in command 

Mr.  SMART. That  is right; isolated and removed from the usual 
channels of command. 

Mr. NORBLAD. Should that not be tied in, then--after the word 
‘(prescribed” put a comma and add “in accordance with subsection 
(b) ,” or something of that nature. 

Mr.  LARKIN. I think that is the intention, Mr. Norblad. 
I think that is appropriate, all right. 
Mr.  NORBLAD. To be added. 
Mr. LARKIN. Yes. 
hfr. NORBLAD. Could that be added-in other words to show that 

hlr. BROOKS. Where is that? 
Mr. YORRLAD. Otherwise it is wide open. 
51r. BROOKS. That  was the point that was brought to the attention 

of the chairman in several general statements made before the com- 
mittee there. 

51r. LARKIN. I t  is intended to be tied in now. I think you can 
construe it to be such, where we say “such of the punishments author- 
ized to be imposed.” 

Mr.  NORBLAD. (‘In accordance with subsection (b),” which would 
clear the whole thing up. 

hlr. LARKIN. Since that is the intention, it certainly does clear i t  up. 
Mr.  NORBLAD. I think i t  should be put in specifically. 
Mr. BROOKS. State your language there, Mr. Norblad, so we can get 

it specifically. 
Mr. NORBLAD. The section says that “an officer in charge may, for 

minor offenses, impose on enlisted persons assigned to the unit of 
which he is in charge, such of the punishments authorized to  be 
imposed by commanding officers as the Secretary of the Department 
may by regulation specifically prescribe.” 

Mr. BROOKS. What change do you propose now? 
Mr. NORBLAD. “In accordance with subsection (b),” w-hich is the 

section before, which allows each Department to set up whether they 
want it by bread and water or confinement or pay forfeiture. 

of a unit-- 
hfr. NORBLAD. A small boat. 

(c) is to be tied into (b)? 

Mr.  GAVIN. Where would you insert it? 
Mr. NORBLAD. At the end. 
Mr. BROOKS. Change the period to a comma and insert the fol- 

Mr. NORBLAD. “In accordance with subsection (b),” is that right? 
Mr.  LARKIN. That  is right. 
Mr.  NORBLAD. Of article 15. 
Mr.  BROOKS. You have heard the suggested amendment. Is there 

any further discussion on that? If not, we will adopt the amendment. 
Mr. ELSTON. Let us get that straight. 
Mr .  NORBLAD. Well, in other words, Mr. Elston, your main article, 

article 15, sets forth all these various punishments. Then i t  says under 
subsection (b) that the Secretaries may limit the punishments in their 
own service. For example, they tell us the Army will not use the 
bread and water and the Air Force will not use the bread and water. 

lowing- 

I am not quite clear. 
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In  section (c), the officer in charge may impose on enlisted persons 
such punishments authorized to be imposed by commanding officers 
as the Secretary of the Department may by regulation specifically 
prescribe. 

Well, that would leave it wide open, if we do not tie this section (c) 
in with subsection (b). 

Mr .  BROOKS. Correct. 
Mr. RIVERS. That  is right. 
Mr.  SORBLAD. They could hang them, I think, under that, if the 

thing is construed broadly enough, for being drunk. It does not hurt 
it any, but I think i t  clears up the intent. 

hlr. LARKIN. 1 agree. 
hlr .  SORBLAD. That will leave it wide open for the Department to 

prescribe any punishment, I should say, if i t  is not tied up with that 

It was not intended to be different. 

language. 
Mr.  LARKIN. Yes. 
Mr. BROOKS. Kow is there any further discussion on the amend- 

ment as read? 
51r. RIVERS. Can we hear from 51r. Smart. 
Mr,  SMART. I have some comments. 
Xlr. BROOKS. Yes; we want to hear from 51r. Smart. I think it 

would be a wise thing before we get into a general discussion on these 
articles to hear from both Alr. Smart and Mr. Larkin in the future. 

hlr, R r v c ~ s .  We have a roll call. 
h l r .  BROOKS. I am not prescribing that wc are going to sit here after 

12 o’clock. 
51r. SMART. I can be brief and state my feelings about this article, 

Mr. Chairman. 
l l r .  BROOKS. All right, i f  you will. 
5Ir. SMART. \Ye start in here to write a uniform code and we do 

pretty wcll until we get down to this article. Now subsection (b) 
throws this thing wide open to the Secretaries to prescribe what 
punishments will be involied. 

I cannot escape the feeling that if we pass this the way it is written 
we are going to  come into some headaches further on down the line, 
because you are going to find that Navy boys on shore have no right to 
elect to take a court whereas the Army boy does, for exactly the same 
type of offense. 

Now, when you consider the specific types of punishment prescribed, 
I do not say that they are not all good. But when you considei con- 
finement for 7 consecutive days and this bread and water proposition- 
those are subsections (E) and (F)-those aic things which, so far as I 
have heard, are insisted upon in the Navy because they need them a t  
sea. 

Now, why should the Congress go along here and permit the Navy 
to give confinement and bread and water ashore for disciplinary 
punishment and permit enlisted men in the Army and the Air Force to 
be exempted from the same type of punishment? 

I cannot 
escape the conclusion that if those things are necessary in order to 
preserve the command of officers a t  sea you ought to write it into the 
bill and say “when a t  sea, confinement for 7 days,” and “when a t  sea, 
bread and water for 5 days”, so that when you have shore-based 

If we could hear from l l r .  Smart before we leave. 

You are leaving it completely up to the Secretary. 
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personnel, be it Army, Navy, or Air Force, they are all subjectpd to the 
same thing and in the same manner. I think it is leaving i t  entirely- 

hlr. BROOKS. Mr. Smart, what would you do here: Suppose a 
Navy contingent was assigned to the Army and was tried by Army 
courts martial, would you allow that type of punishment to be vested 
on  the Navy personnel by, an  Army courts martial? 

Mr. SMART. Well, when a Navy man becomes attached or assigned 
to an  Army unit, we will say MATS, where they are under Air Force 
command, a t  that point I think he would then be subject to the articles 
as construed by the Secretary of the Air Force. 

Mr. RIVERS. I think the Air Force will be a little harder on the 
Navy than the Army would. 

hlr. SMART. All right. But here you have a sailor who is with 
MATS and as soon ns he becomes assigned then if it is an Air Force 
operation he is not subject to confinement and he is not subject to 
bread and water, but he is still wearing the Navy uniform. 

Mr. BROOKS. An Army man on a transport, would he be subject to 
bread and water? 

hlr. S n r A m .  Of course, the ship’s captain is in charge. But  assum- 
ing you had a large unit moving, let us sap, part of a division, with 
an  Army officer there having general courts-martial jurisdiction. I 
think that officer has continuing jurisdiction, and I think he could 
punish his men a t  sea in a method different than when ashore. 

That  would give Army, Navy, and Air Force and everybody the 
same rights, when a t  sea, and give them the same rights when a t  
shore. 

Mr. WINSTEAD. What objection does the Navy or anyone else have 
to writing that provision in? 

Mr. GAVIN. Afay I ask the Navy a t  this point what kind of an 
offense would have to be committed to give 5 days on bread and 
water? 

Captain WOODS. Five days; sir, you have n type of man who is 
recalcitrant, he is pushing subordination and he rcfuses work, and SO 
forth. I t  cures him. 
The only alternative is court martial, which is on his record for the 
rest of his life. 

Mr. BROOKS. Captain, would the Navy have any objection to 
putting in [‘at sea” there? 

Captain WOODS. I think we would, sir. We feel very strongly about 
it, and I would not want to take that responsibility. 

Mr. BROOKS. Is the Navy using that type of punishment in shore- 
based establishments? 

Captain WOODS. Bread and water is almost never used. I have 
had 6 years command and I do not think I used i t  10 times. The 
threat is important, 

Mr. ELSTON. Captain, does it not go back to the old theory that 
you had to provide a more severe penalty for mutiny a t  sea than you 
would provide for the same act on shore? 

Captain WOODS. Yes, sir. The commanding officer is alone. H e  
has the responsibility for his ship. He  must have powers within 
reason to keep his ship orderly. 

Mr. ELSTON. Well, that being so, of course i t  would not seem. to me 
that i t  would take any of those powers away from him if you dld add 

That  is the most effective sort of punishment. 
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the words Sir. Smart su gested and say “when at sea,” because if 

military justice that either the Army or the Air Force would. 
Captain WOODS. I have two thoughts there, sir; that I could offer. 

One is that for there to be a difference in system within the Navy 
itself a t  sea and ashore, would be undesirable. T h e  othrr thought is 
in our sct-up a t  least the commanding officer in assigning a summary 
court details an officer junior to himself. 

It \voulcl be a little bit unsatisfactory for him in his mature judg- 
ment to assign punishment and to liavc the man appral to a sub- 
ordinate officer and that subordinn te officer to assign n lesscr. punisti- 
ment. 

It puts the commanding officer in a very bad position and it puts 
the subordinate officer in a very bad position. 

Air. RIVERS. Of course you do not want to take from that com- 
manding officer, Ivhose ship is tied up temporarily ashore, the right to 
have him aboard liis ship. It is where tlicy are attached to a shore 
establishment, 

Captain WOODS. That  is right. 
Nr .  BROOKS. By the same token, though, if it is a necessary punish- 

ment, would not an Army transport commander need that type of 
punishrncnt? 

Captain WOODS. I think he would not. At sca, the ship’s force 
are operating the ship. The hazards and the dangers are the com- 
manding officer’s of the ships. The others are tlie passengers. 

N r .  BROOKS. But does not the Army in operating a transport 
furnish personnel which is akin to-- 

Captain WOODS. I am not familiar with tlie Army transport situa- 
tion. 

hlr. RIVERS I can tell you this. I know, I took a trip aboard one 
of them last year. The transport commander is in charge of the 
Army personnel aboard the ship, but the captain has the over-all 
jurisdiction. 

Even though 
the Presidcnt of the United States is on there, he is the boss. 

he is on shore he certain Y y has the same facilities for administering 

I mean the master of the ship has supreme power. 

Air. GAVIN. He is the captain. 
Mr. RIVERS. He is the worlis. 
Air, SORRLAD. The Army operates more ships than tlie Nav . 

because i t  will affect the Army and the Navy both. 
Mr. ELSTON. Under this section, as i t  is writtrn, if thc Army did 

see fit to impose bread-and-water punishmcnt on t h w  ship a t  sca, they 
would have the perftlct right to do it by ordcr of the Sccrctary. 

Captain WOODS. Exactly, sir; that is right. 
LPr. RIVERS. That is right. 
Mr. BROOKS. Wcll, now, i f  tiwrc is no furtlwr disc-ussion fit this 

point, i t  would bc a gootl point to iuljou1.n. \Vc will a(1joiu.n 1t . iLi l  

tomorrow morning a t  10 o’clock. 
(Whcrchupon, a t  12:05 p.  m., the siibcommittc.r ndjournctl to rccon- 

Mr. BROOKS. I t  seems we better go into that pretty careful r” Y 

VCIlc 011 Tuesday, Alarcli 22, 1949 at  10 o’clock.) 



UNIFORM CODE OF MILITARY JUSTICE 

TUESDAY, MARCH 22, 1040 

HOUSE OF REPRESENTATIVES 
COMMITTEE O N  .ARMED SERVICES, 

SUBCOMMITTEE No. 1, 
U'ashington, D. C. 

The subcommittee met a t  10 a .  m., Hon. Overton Brooks (chairman) 
presiding. 

Mr. BROOKS. The committee will please come to order. 
When we recessed vesterdav we were on article 15 and had not 

quite completed articl'k 15. " 

I want to say this to the committee here: the chairman is anxious 
to  get this bill out. Tomorrow if the legislative session is not very 
heavy it is the purpose of the chairman to suggest that we t ry  to meet 
tomorrow afternoon as weil as tomorrow morning. 

Of course if the session is heavy we may not be able to ivork that out, 
But  we are anxious to make progress and if possible to get this bill 
out this week. 

Yesterday when we adjourned we were debating the question of 
the imposition of punishment, expecially in reference to this bread- 
and-water punishment. 

We can proceed. hlr. Smart, I think, was discussing the matter 
a t  that  time. 

Mr. SMART. Mr.  Chairman, I think it is necessary before we can do 
anything about this section-we may be able to resolve it speedily- 
for the committee to reach some conclusion as to what they think the 
proper policy should be. 

We were discussing, particularly, subsection (b) on page 14, which 
ives the Secretaries of the respective Departments the right to place 

Emitations by regulations on the powers granted in this article. 
.4s I have pointed out to the committee, under the bill as drawn, that  

is, this particular article, i t  will be possible for the Secretary of the 
Navy-and i t  has already been declared that this is what he will do- 
to authorize bread and water as well as confinement, for enliste4 
persons of the Navy. 

On the contrary, it has already been pointed out that the Secretary 
of thc .4rmy will by regulation not permit disciplinary punishment 
which includes bread and water or confinement. Those are long 
standing practices in each of the services. 

If it is the feeling of the committee that it is appropriate for them to 
continue to do that, then I think you can buy this section almost as  
written, with one exception or sug estion which I shall make to you. 

On the other hand if you think the committee should not only 
prescribe the maximum punishment which all of the services can 
exercise but that  you should likewise write in the minimum punish- 
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ments and that all services must and will have the authority to exer- 
cise all of those powers, then we are in trouble. I 

A h .  DEGRAFFENRIED. Excuse me just 1 minute. 
hlr. SXART. Yes. 
Mr. DEGRIFFENRIED. ..is I understand you and hlr. Larkin, the 

law is the sanic as to all of tlic services but you have enough leverage 
in thrre to wlicre the Kavy can continue to follow- their policy and the 
Army can continue to follow their policy? 

Mr. S a r w r .  That  is exactly the provision of the bill and that is 
exactly the purpose of subsection (b) which I am now discussing, 
Mr. deGraffenrird. 

Mr, BROOKS The law will remain the same, but the policy will be 
a little different in one branch or the other branch. 

Mr. SMART. The policy will definitely be different. 
The unknown factor here to me is this: I frankly do not know 

what the committee is going to be faced with when it gets to the 
floor of the House. I n  addition to the provisions of the bill I, like 
you gentlemen, am always confronted with the fact: What will the 
House buy. 

Now, if they kick over the traces when we get to the floor of the 
House on this thing and start complaining about bread and water 
and confinement and the fact that some of thc srrvices are going to 
do this thing diffcrently we may vcrv well get into trouble. 

On the other hand it might be accepted with an open mind, as 
they did with H .  R .  2575 .  They accepted it by voice votc without a 
single dissent. 

Mr. RIVERS. Let me say this: We cannot assume any path the 
House is going to follow. 

h'fr. SMART. That  is right. 
hir. RIVERS, No telling what will happen on the floor. 
But  the main thing is, as I see it, to decide whether or not we are 

going to have the Navy pursuc a course on shore-based establishments 
the same as they pursue aboard ship. Pcrsonally, I do not think i t  
is necessary and I am going to vote that way. 

I t  suits me 
to let them do the  samr thing aboard ship at a dock as they do aboard 
ship a t  sea. But when it comes to shore-based establishments, i t  is 
somettiing else-I do not know why we should malic fish of one and 
fowl of the othcr-hccnrisc the  philosophy is diffcrrnt. 

Thc matter rcligns suprcmc, bcrausc of obvious reasons. 
Mr. SH ~ R T .  l l y  tliouglit and my suggcstion ycsterday, h'fr. Rivers, 

in suggrstirig tlint we might prcscribc brrnd and watrr nnd confine- 
ment wlicii at scn-and, lilcc you, I mrant abonrcl ship--- 

Mr. RIVERS. Yrs. 
Mr. SMART. I rcalixc that tlirrr arc problcms at  scn. Everyone 

aboard a ship is rcstrictrcl or rorifinrd, in a rrrtniii srtisr, piirrly by 
the nntiirc of t h c  opcrntion and it docs not do  muc~li good to restrict 
a man to the limits of tlic ship, as a puriislinicnt, w l i ~ n  lic is nlrcvicly 
rcstrictcd by virtue of bring at  sen. 

Mr. RIVERS. And you cannot shoot n man n1)onrd ship for dcwrtitig 
because hc can only go tlic Icngth of the  ship, wliilc in thc Army, 
lie can go thc Icngth of thc battlefield. 

Mr. S M A w r .  Tlint is right. So you have to be n little morc s ~ w r o  
in mtronio  PIIROR. 

That  is matter for you gentlemen to decide. 

Now I am not talking about a ship tied up at  a dock. 
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Mr. RIVERS. That  is right. 
Mr. SMART. And I think bread and water and confinement are 

appropriate a t  sea. 
Mr. BROOKS. Would i t  meet the approval of the committee to 

approach this matter from the standpoint of reading into subsection 
(f)  a stipulation which would limit that subsection to those serving 
a t  high sea? 

Mr. RIVERS. Or aboard ship. 
Mr. SMART. I would like to point out that my comment is not 

directed solely to naval personnel. As we all know, we have Army 
and Air Force troops scattered throughout the world. It) may be a 
safc statement to make that perhaps we have as many soldiers and 
airmen on ships being transported to and from their overseas stations 
as we do naval personnel taking them and bringing them. 

So my thought was that it would be equally applicable to Army and 
Air Force personnel on board ship, the same as sailors. But  I feel 
sure that the Navy wants to impose bread and water and confinement 
as punishment ashore, thc same as it does a t  sea. 

And some of the witnesses who have testified 
have indicated they thought there was nothing wrong in that type 
of punishment. There was Col. Melvin Maas, who said he thought 
there was nothing wrong with that. 

Mr. SMART. Yes. 
Mr. BROOK@. And several other Navy witnesses took the same 

position. 
A h .  ANDERSON. Are the provisions of the Elston bill the same as 

these? 
Mr. SMART. No, sir. The Elston bill provides only 7 days’ restric- 

tion and only 7 days’ extra duty. It provides no forfeiture of pay 
for enlisted men. It provides no confinement for enlisted men. 
And it provides no bread and water for enlisted men. 

Mr. RIVERS. That  was an Army bill, though. 
A h .  SMART. That  was an Army bill and these are practices which 

the Army has never exercised. 
Mr. RIVERS. That  is right. 
Mr. BROOKS. The Army does use forfeiture of pay; does i t  not? 
Mr.  SMART. Not  for enlisted men. 

Mr. BROOKS. YCS. 

Only for officers. 
hlr. BROOKS. I see. 
hlr. SMART. And that is the one point I want to present to YOU which 

I think ought to be revised downward. 
Mr. RIVERS. We do not want to take a position which will make it 

difficult for any branch of the service to get recruits, where one branch 
of the service can advertise-and they do advertise against each other, 
and you know that yourself-“Join this branch of the service because 
we do not have bread and water.” We do not want to give one the 
sword of Damocles that the other does not have. 

I do not know why it would be any reflection on the line of the 
Navy or their traditions to confine that punishment to duty aboard 
ship. 

Now we know that the captain cannot get up here and speak for 
Admiral Russell. Anybody with sense knows that. But  I mean we 
have to speak for our own conscience, too. 

I am ready to  vote on it, myself. 

I t  is no reflection on them. 
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Mr. S u m .  There is this much to  be said for it,  &lr. Chairman. 
While it is a more severe type of punishment than the ground forces 
have heretofore authorized for purely disciplinary infractions, i t  
might very well be that you will save an enlisted person from going to 
trial before a courts martial. 

Now company punishment goes on a so-called company-punish- 
ment book. It 
does not hound him the rest of his service period. 

So, even though he got confinement and brcad and water, it  might 
be the very thing that makes a man out of him, rather than let him 
go along and end up before a court which goes on his service record 
and definitely is a detriment to him for the rest of his service. So 
there is that  much to  be said for this type of punishment. 

J l r .  ANDERSON. What appeal does he have from confinement on 
bread and water? 

Mr. SXIRT. Under this present bill, X l r .  &4nderson, when a man 
receires disciplinary punishment under this article, it goes to the 
next superior command if  requested by the accused. T’pon request, 
it  will go to the next superior command, who will review it with full 
authority to remit any part of it. 

Mr. ANDERSON. Rut he cannot appeal from company punishment 
for a trial by a spccial court? 

J l r .  SM\KT. X o ,  sir. 
Now, I should point out there that is the Navy practice. And the 

man has no choice. He must take it. But  in the Army they h a w  
given the man the option to take disciplinary punishment or a court 
martial. Hci must c>xercisc his 
option before disciplinary punishment is assessed. 

But,  i f  he takes the option to receive the punishment, he gets it and 
has no appeal. If, on the othcr hand, he says, “ I  do not want to 
take company punishment; I want n court,” then thcy give him a 
courts martial and he is bound by any sentence which the court givcs. 

Mr. G ~ v r v .  Well. the , h m y  is here. Why do rve not hear some 
expression from the .2rmy as to  their reason-or yoi i ,  hfr Larkin. 

Jfr.  BROOK^. Kell, the Army does not care, as I understand i t ;  is 
not that true? 

Jlr. L . ~ R K I Y .  Well. let me put it this lvay, 11Tr. Chairman: The 
three services agree on this as written. 

51r.  BROOK^. Yes. 
Jh .  LIRKIY. Xoa., Jh.  5mnr t  has brounrht up a number of points 

in connection w i t h  the whole article 1 think if  we could take them 
up one by one, perhaps n.e could resolve them. 

Yesterday the first point broudit  up by  Air. qmart hat1 to do with 
the pos4ihility of further limitinc the punishments providd in (e) and 
( f ) ;  in other words, confinement for 7 clays and confinement for 5 days 
with bread and water. 

Xow. i f  that  is the only point before the committee. it is relatively 
easy of solution. 

Jfr. BROOKS. That is really what the situation resolves into. 
Afr, LARKIS. However, 5fr. Smart has brought up this morning 

additional points. 
One additional point, for instance, is the question of whether or not 

the right to refuse this punishment should be left to the discretion of 
the individual Secretary or not. That  is another and very important 

I t  does not go on the enlisted man’s service record. 

And that is all. 

If he takes i t ,  hc is hound by it. 
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part of this whole article. I just do not know what the committee’s 
views are on any of these or just what problem the committee would 
like me to address myself to. 

Mr. BROOKS. What is the pleasure of the committee? Are there 
any suggested changes or amendments? 

Mr. RIVERS. l f r .  Chairman, in order to get the thing to a head, I 
just move that we direct our lawyer to draw up the proper amendment. 

Mr. BROOKS. Fdr what? 
Rlr.  RIVERS. Limiting the Navy to bread and water aboard ship 

or on the high seas-or any other branch of the service that  operates 
ships. 

Mr. BROOKS. I think that is the thing we ought to dispose of first. 
Mr. RIVERS. I move that. 
Mr. BROOKS. Well, you have heard the motion now- 
Mr. GAVIN. Bread and water be Iimited purely to the Navy: is that 

right? 
hlr. ANDERSOY. At sea. 
LTr. RIVERS. A t  sea or aboard ship, where they may be tied up a t  a 

dock. 
Mr. BROOKS. I t  is not limited to the Navy, is it-just to anyone 

aboard ship? 
hlr. GAVIN. How did you want your amendment to read? 
311,. RIVERS. That was the 5cnse of it. I suggested that he draw up 

an amendment. 
hfr. SMART. One question, Mr. Rivers. Do you mean to  limit this 

bread and water for 5 days and confinement for not to  exceed seven 
consecutive days so that it will be applicable to all enlisted persons, 
whatever their branch might be, aboard ship and beyond the conti- 
nental limits of the United States? 

That  Mr. RIVERS. What is that “beyond the continental limits”? 
is a new one. 

Mr. ANDERSON. That  would include Hawaii, Alaska, the Philip- 
pines, Guam, and so on. 

Mr. Sni.1~~. That is correct. 
Mr ,  RIVERS. You mean bread and water a t  those places? 
Mr .  SMART. Yes, sir. I am merely inquiring as to what you mean? 
Mr. RIVERS. I mean aboard ship. 
Mr. ANDERSON. I think we should leave out the continental limits 

of the United States as suggested by hlr. Smart and confine i t  strictly 
to that point of aboard ship. 

Mr. RIVERS. I think so, too. 
hlr .  BROOKS. A proviso that says that this type of punishment shall 

be available only while the individual is aboard ship. 
Mr. RIVERS. Either on the high seas or in port. 
Mr. SMART. And equally applicable to the Army, Air, and Navy? 
hfr. RIVERS. That is right. 
Mr. ANDERSON. Well, you do not have to say “on the high seas 

Mr. RIVERS. That  is right. 
Mr. ANDERSON. It does not make any difference where the ship is. 
Mr. RIVERS. You better write it out because some of these people 

have peculiar interpretations. 

or in port” if you say “aboard ship.” 
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Mr. LARKIN. Well, there is this difficulty about construing the 
proposed language: What about the case where two stewards are 
assigned to  a ship as part of its crew and it is in harbor. Suppose 
they get into a fight on the dock, are they aboard ship or are they not? 

Mr. RIVERS. Technically, they are aboard ship because they are 
assigned to  the ship. 

Mr. LARKIN. Well “assigned to  the ship” may be better language. 
Mr. ELSTON. Well, it is possible that they might have a fight on 

the dock and the ship would be scheduled to sail the next day. 
Mr. LARKIN. That  is right. 
Mr. ELSTON. And they could not confine them on bread and water. 

The commander would not have the same authority over them that 
he wants t o  have while he is in command of a ship. So, i t  would 
seem to me that  there must be some definition of what “aboard ship” 
means. 

Mr.  LARKIN. That  is my point, Mr. Elston. 
Mr. ELSTON. Well. is there such a definition? 
Mr ,  ANDERSEN. Ask the Navy. 
Slr. ELSTON. What about it,  Captain? 
Captain KOODS. You have the language “attached to a ship.” 
hIr. RIVERS. “Aboard or attached to a ship.” 
CaptainWooDs. That would not cover the Army who are passengers 

aboard a transport. 
h l r .  ANDERSON. Yes, but the Army does not us(’ it anyway, Captain. 
Captain WOODS. Sly undcrstanding is that your proposed amend- 

ment would cover them. 
l l r .  ANDERSON. Well, i f  we amend i t  as suggcstcd by Lh. Rivers, 

we makc it available to thc Army, hut the Army is going to direct 
that it not bc used. 

Mr.  RIVERS. By direction of thc Secretary. 
hfr. LARKIS. Still within the limitations of the discretion of the 

Secretaries. 
Captain WOODS. But, if you use the language “attached to a ship,” 

that would not permit the Army to use it becnaiise they would bo 
passengers. 

Mr.  BROOKS. You could say “attached to or aboard a ship.” 
Captain WOODS. That would do it. 
Mr .  ANDERSON. What we arc trying to do now is adopt the policy. 
hIr .  LARKIN. That  is right. 
Mr. ANDERSON. And the tcchnical language can be worked out 

Mr.  RIVERS. That  is right. 
Mr. ANDERSON. Why do we not vote on the motion now? 
51r. BROOKS. All right; all in favor of the motion as indicated by 

Mr .  Rivers make it known by saying “aye.” 
The ayes have it. Thercforr, if Mr. Smart will get together 

with these gentlemen who are interested in the matter and draft a 
suggested amendment, wc would like to take it up in the next meeting. 

hlr. LARKIN.  All right. 
Mr .  BROOKS. ISOW. is thew any other controversy about this article? 
hlr .  ANDERSON. hfr.  Smart said he had another suggestion with 

reference to substbctiori (h) .  
l l r .  SMART. Well, no.  My suggestion a t  this point goes to for- 

feiture of pay. 

after we decide what will be the policy. 

Opposed, “no.” 
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You will remember that in H. R.  2575 we provided for a forfeiture 
not to exceed 3 months of 50 percent of an officer’s pay under this 
article. While the House subscribed to it without a dissent, I cannot 
escape the conclusion that  that is too stiff a penalty for disciplinary 
infractions. 

Let us take the lowest- 
ranking officer, which is the ensign in the Navy or the second 
lieutenant in the Army or Air Force. In  either case, the base and 
longevity pay of an officer of that grade will be $200 or more, so that  
a 50-percent forfeiture for 1 month means that you can fine that  officer 
a hundred dollars or more. I cannot escape the conclusion that  we 
should not be more severe than that. 

And, of course, as you go on up to the higher grades and get up to  
the field-grade officer, i t  might amount to as much as $200. 

Mr. RIVERS. Would that be reflected on his fitness report in  

NOW, let us see what i t  would mean. 

addition? 
Even a reprimand goes on his so- 

called fitness report in the Navy or efficiency report in the Army or  
Mr. SMART. Very definitely. 

Air Force. 

ment is not reflected. 
Mr. BROOKS. %’ell, I thought it was testified that company punish- 

Mr,  SMART. For enlisted persons, hIr. Brooks. 
A r .  BROOKS. But it is reflected for officers? 
AIr. SMART. It very definitely reflects upon an officer’s record. 
hIr. RIVERS. Thcri. are two reflections. One is tangible property, 

his pay; arid the other is the record that he compiles day by day. 
RIr. SMART. That  is correct, 
And I would like to further point out on the question of forfeiture 

of pay for enlisted persons that the Navy has not heretoforr had it, 
and this is the first time that it has Deen provided for the i\rmy o r  
Air Force enlisted men. 

I have a rather strong feeling that you ought to reduce the forfeiture 
relative to officers from 3 months to 1 month and further consideis the 
advisability of removing any forfeiture provisions so far as enlisted 
persons are concerned. 

Mr. ELSTON. You may have the case of an enlisted man making 
allotments to his wife and his children, in which cases they would t)e 
seriously aff ec tcd. 

hlr. SMART. This goes only to his pay, hlr. Elston, and not, to his 
allo tmen ts. 

Mr. ELSTON. I meant a voluntary allotment of his pay. You 
woulJ be penalizing the family as well as the enlisted man. 

Mr. SMART. That  is correct, sir. 
Mr. ANDERSON. Let me get this straight now. Do Z undersLr!nd 

that your suggestion is in subparagraph (c) on page 13: “If impobed 
by an officer pxercising genmal courts-martial jurisdiction, forfeituce 
of one-half of his pay per month for a period not exceeding -” you 
would reducc that 3 months? 

A l r ,  SMART. Yes, sir. 
Mr. ANDERSON. And then on page 14, in subparagraph (G): “Tf 

imposed by an officer exercising special courts-martial juriediction”- 
you would cut out that whole paragraph? 

Mr. SMART. If that is the will of the committee. You would delete 
(G) on page 14. That  would remove any forfeiture provision €or en- 

Is that your suggestion.? 
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listed persons. And the other one would reduce i t  from 3 months to 
1 month as to’ forfeiture for. officers. 

This is a disciplinary 
punishment . 

I will 
pu t  it in the form of a motion. The suggestion as indicated, is to 
reduce the,period not exceeding 3 months to read (‘a period not ex- 
ceeding 1 month”, in subsection ( l ) ,  subparagraph (c). Any further 
discussion on it? If not, are you ready for a vote? 

Mr. L.4RKIN. May I ask that Colonel Dinsmore he henrd beforo the 
committee makes up its mind, *Vr. Chairman? 

Mr. BROOKS. Colonel, will you step forward, sir, and give us your 

Colonel DINSMORE. L,lr. Chairman, the Army is not in favor’of for- 
fei ting pay of enlisted men by arbitrary disciplinary action. We think 
that  ought to be reserved f o r a  court. We think the enlisted man is 
entitled to that protection from arbitrary action by an unreasonable 
commanding officer. 

I t  was testified on behalf of the Army when the Elston bill was under 
consideration that the Army is in favor of extending the forfeiture on 
officers to 3 months, to be imposed only by authority of an officer 
exercising general courts-martial jurisdictiori. That  is still the 
Army‘s position. 

Remember, this is not a judicial punishment. 

Mr. BROOKS. You have heard the suggestion, gentlemen. 

idea. 

Air. GAVIN. But nothing on enlisted men? 
Colonel DINSMORE. That  is right. 
Mr. RIVERS. Notiiing on  Rny arbitrary dcprivation of a man’s right 

to retain his salnry? 
Colonel DINSMORE. As to officers only. 
Mr. BRoohs. The Army’s position in referericr to nonjudicid pun- 

ishment by the commanding officer appnreritly then is to omit any 
recommendation of a forfeiture of pay for officws or enlisted- 

Colonel D I N S h l O R E .  That  is not correct. Enlisted men onlv. But 
officers for 3 months. 

Mr. RIVERS. After they have been before a court of proper juris- 
diction? 

Colonel DINSMORE. No, sir; by company punishmcnt. 
Mr. LARKIN. I t  is right in here. 
Mr.  DEGRAFFENRIED. He said by an officer who had the power of 

Colonel DINSAIORE. I am afraid I did not make myself clear. 
Mr. BROOKS. Just take this off the record, so we can straighten this 

(Discussion off the rword.) 
Air. BROOKS. Xow back on the record. 
The Air Force does not reconimcnd forfeit’ure of pay for enlisted 

Colonel MAXEY. Yo, sir. 
Mr. BROOKS. And that is thc position of tlie Army? 
Colonel DINSMORE. That  is right. 
Air. BROOKS. And the Navy tnkes a similar posit’ion? 
CaptRjn WOODS. Ye,s, sir. 
Mr. BROOKS. Then who does recommend this forfeiture of pay for 

Mr. SMART. Only the bill itself. 

exercising general courts-martial jurisdiction. 

out. 

men? 

enlisted men? 
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Mr. ANDERSON. Then, why is it in the bill? 
Mr. BROOKS. Well, I will entertain a motion. 
Mr. ELSTON. I move, Mr. Chairman, that subparagraph (G) under 

article 15 (a) be deleted. 
Mr. BROOKS. I t  is (2), is it not? 
Mr. ELSTON. Beginning on line 20 and extending through line 22. 

It is (a) (2), subsection (G). 
Mr. RIVERS. That is right, (a) (2), subsection (G) 
Mr. BROOKS. You have heard the motion, gentlemen. Are you 

ready for the question? 
Mr. ANDERSON. Yes. 
Mr. BROOKS. All in favor of the motion will make it known by 

saying “aye.” All opposed, “no.” No opposition. Therefore that 
amendment carries and paragraph (G) is stricken out. 

Now what about the forfeiture of pay for the oficer? Any further 
discussion? Any motions? If not- 

Mr. ANDERSON. hlr. Chairman, I move that article 15 (a) (1) (c) 
be amended, on page 14, line 1, to read 2 months instead of 3 months. 

Mr. BROOKS. I n  that case the Navy would be opposed to that 
rccluction? 

Captain WOODS. No, sir. 
Mr. ANDERSON. We can strike a compromise here. 
Captain WOODS. I do not think the Navy feels strongly about it. 
Mr. RIVERS. Why did the Navy select 3 months? 
Mr. LARKIN. You people recognized 3 months in the Elston bill. 
Mr. DEGRAFFENRIED. I will follow Mr. Smart’s recommendation. 
Mr. ANDERSON. Well, we can work i t  out by voting on it. 
Mr. RIVERS. As a substitute motion to the motion of the gentle- 

Mr. GAVIN. Well, split the difference and make it a month and a 

Mr. RIVERS. Move it, then. 
Mr. BROOKS. Forty five days. 
Mr. SMART. hiIake it even months, whatever the number is. 
Colonel DINSMORE. May I be heard, Mr. Chairman? 
Mr. BROOKS. All right, sir. 
Colonel DINSMORE. As to  its purpose, the Army’s view was that  

it would reduce trials. You see, there was criticism that officers and 
enlisted men were not treated equally and we wanted more authority 
over the officer. 

Mr. RIVERS. Then, you see, if an officer keeps on forfeiting 1 
month of his pay you can give him a general court. That will put a 
stop to it. 

Mr. BROOKS. Well, it seems to me it is going to make very little 
difference whether you have 1 month or 3 months there because the 
fact that  he is punished by a forfeiture of pay is going to be in my 
judgment the big thing. 

man from California I move, 1 month. 

haof. 

That was the purpose of it. 

Mr. RIVERS. It will be reflected on his fitness report. 
Cnptnin Mroms. His fitness report is the big thing. 
hlr.  RIVERS. I move 1 month. 
Mr. BROOKS. Furthermore, you have the difference between enlisted 

men and officers. 
Mr. ANDERSON. Mr. Chairman, just briefly on the motion I made- 

I am trying to find a compromise here, too-it seems to me as long as 
8!)08K(i 0--80---27 
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the officer has the right to appeal from a decision by a superior de- 
priving him of one-half of his pay for 2 months, he has the right to 
appeal and ask for a general court martial, I do not think is too stiff a 
penalty. 

Mr. BROOKS. What is the motion now? 
Mr. ANDERSON. I moved to make it 2 months and Mr. Rivers 

moved to  make it 1 month. 
Mr. BROOKS. The gentleman from California makes a motion, as 

a substitute, to niake i t  2 months. We will vote on the substitute 
first and then on the original motion to make it 1 month- 

Mr. RIVERS. No. The original motion was for 2 months and I 
offered a substitute motion to  make it 1 month. 

Mr. SMART. Before you vote- 
Mr. BROOKS. Then we will vote on the amendment to the motion. 
MI ANDERSON. That  is right. 
Mr BROOKS. Mr. Smart, do you care to  say something? 
Mr. SMART. I just want to  point out: I think you have a slightly 

mistaken idea, Mr. Anderson. It is not an appeal, but it is an option 
as to whether or not he accepts the punishment in the first instance. 
Now if he says, “I will take the punishment,” then he gets a 2 months’ 
forfeiture under your motion. He  has no appeal from that. 

Mr. ANDERSON. He has the option. 
Mr. SMART. He has the option in the first instance. 
Mr. LARKIN. But  he also has the option thereafter. 
Mr. DEGRAFFENRIED. Mr. Smart, does he have that option before 

he  knows what his punishment is going to be or after he knows what 
i t  is going t o  be? 

Mr.  MART. He  hay his option before he knows what the punish- 
ment is going to be. 

Mr. DEGRAFFENRIICD. Say, for example, he did not think his punish- 
ment was going to be that great and he moved to accept i t  and he 
tried by disciplinary measures there. Then if he got more than he 
thought he was going to et he has no right offlppeal? 

Mr. SMART. He has o 3 y an appeal to the next superior authority. 
Mr. DEGRAFFENRIEI). But not to a court martial? 
Mr. SMART. Not a t  1111. I would call i t  an appeal when you follow 

a judicial process, not when you go up the line of command to the 
next superior authority. 

Mr. ELSTON. Now, blr. Chairman, last year we provided that there 
could be a demand bv the accused for trial by courts martial. 

Mr. SMART. Befow he received the punishment. 
Mr. ELSTON. Yes. Now that has been left out of this bill. 
hlr. SMART. Mr. Flston, may I point out to you there, again, the 

provision in (b) whireby the Secretary may prescribe whether or 
not there is going to be an option. And it is anticipated under (b) 
that an option will be provided for Army and Air Force personnel 
but  no option will be provided for Navy personnel. 

Mr. GAVIN. Why? 
Mr. SMART. By virtue of the policy of the respective services for 

Mr. BROOKS. However, under subsection (d) he has the right of 

Mr. ELSTON. Only to the next superior officer. 
Mr. BROOKB. He has that right, to the next superior officer. 

many, many years. 

appeal. It uses the word “appeal.” 
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Mr. ELBTON. But he cannot demand trial by court martial unless 
the Secretary of the Army and the Secretary of the Air Force issue 
re ulations and authorize it. 

%r, RIVERS. That is right That appeal is not worth a tinker’s dam. 
Mr. DEGRAFFENRIED. That is right. 
Mr. BROOKB. You heard the motion, gentlemen. It was originally 

moved by the gentleman from California to substitute for 3 months 
the term 2 months, as sought to be amended by the gentleman from 
South Carolina, reducing the forfeiture period for officers down to 
1 month. 

Are you ready to vote? All in favor of the amendment as proposed 
by the gentleman from South Carolina make it known by sa ing 

effect reduces t f e forfeiture period to one month. 
“Aye.” All op osed, “No.” The amendment has carried, whic t in 

ask for purpose of clarification. Mr. Smart, or Mr. Lar a in, we will 

If there is no further discussion, then-- 
Mr. ANDERSON. Mr. Chairman, there is just one thin I want to 

take a hypothetical case of a naval officer. Say he is a commander 
who has had a tour of duty here in Washington and he is assigned to 
Guam or wherever it is. On his way out there under orders he is a 
transient. He is traveling through San Francisco. 

He decides to paint the 
town red. He is guilty of conduct unbecoming an officer. To whom 
is he responsible? Who has the power to impose punishment on that 
transient officer if he does that say out in the 12th Naval District on 
his way out to the Pacific? 

Captain WOODS. The District Commandant, sir. He reports to 
him for transportation and he is his commanding officer while he is 
there. 

Mr. ANDERSON. I see. And the District Commandant has the 
authority to either impose company punishment or direct a court 
martial. 

Captain WOODS. That is correct, sir. 
Mr. ANDERSON. Or whatever the officer has done requires in the 

way of punishment. 
Captain WOODS. That is correct. 
Mr. ANDERSON. I see. 
Mr. ELSTON. Mr. Chairman, for the record I would like to get it a 

little clear about why the Navy and the Army should have a different 
rule about appealing to a special or general courts martial if the 
offender does not want to accept company punishment. 

Mr. LARKIN. Perhaps I can explain that, Mr. Elston. The theory 
of the Navy has been that company punishment is purely and simply 
for discipline and the punishments that  can be imposed are relatively 
minor. 

The captain of a ship, to use that example, has to have some 
sanctions. They feel that  a t  that level for these minor offenses for 
which only relatively minor offenses can be imposed he should be 
supreme and he should have the right to impose them because 
fundamentally it is a disciplinary matter covering minor infractions. 

His boat does not sail for 2 or 3 days. 

Thank you. 

Mr. ELSTON. Well I- 
Mr. LARKIN. The- 
Mr. ELSTON. Pardon me. 



952 

Mr, LARKIN. They feel, however, when they go to the next step 
and get into the hierarchy of courts martial in the summary court, 
which is the lowest court martial, that when a man comes before that 
one-officer court he should have the right to refuse a one-officer court 
and get a three- or five-officer court. 

The Army and Air Force on the other hand have not felt that their 
disciplinary problems are such that a t  company punishment it is 
necessary to make the man take the punishment. So a t  that point 
by virtue of their disciplinary problems they give him the right to 
refuse i t .  But  when he gets up to the lowest court in the hierarchy 
of courts, which is the summary court, they say there he has not the 
right to refuse it unless he happens to be of the two or three top 
noncommissioned grades. 

So it is substantially a difference in philosophy or a difference in 
what is felt to  be the needs for disciplinary act ion. 

Colonel DINSMORE. May I say somcthing- 
Mr. ELSTON. Just before that, Colonel. I can understand all that  

as far as an enlisted man is concerned, but I am just wondering if an 
officer of the Navy who receives disciplinary punishment should not 
be entitled to an appeal to a court martial? 

Colonel DINSMORE. I think I can answer that, Mr. Elston. 
Mr. ELSTON. All right. 
Colonel DINSMORE. Captain Woods will correct me if I am wrong. 

I n  the Navy, company punishment is ordinarily imposed by the master 
of a ship. 

Now if you give an appeal to a court that court necessarily will be 
less experienced and of lesser rank than the man who imposed the 
punishment, so that you are appealing from a superior to  an inferior. 

In  the Army, company punishment is ordinarily imposed by a 
commander of the company and the appeal for a court goes to an 
officer who is senior and more experienced. 

Mr. ELSTON. I am principally asking this question just to clarify 
i t  because when we get to  the floor of the House we will no doubt 
have to explain it. 

Captain WOODS. That is entirely correct. It is a punishment and 
if you allow an automatic appeal or an optional appeal it goes to 
some junior. That junior is in the extraordinary position of saying 
that the captain’s judgment is wrong. 

Mr. LARKIN. It goes to the junior officer by virtue of the fact that  
the summary court officer is usually the captain’s executive officer. 
There is no one else around. 

Mr. BROOKS. When the party accused is on board a ship there is 
no higher ranking officer than the master of the ship, is there? 

Captain WOODS. That is the position, sir. 
Mr. BROOKS. That  answers it. 
Mr. ELSTON. That  is all right. 
Another thing we may have to explain is the exprcssion: “If 

imposed by an officer exercising general court martial jurisdiction.” 
Now what officer is that? 

Mr. LARKIN. There are only a very limited number who have 
general court martial jurisdiction. They arc spelled out, incidentally, 
in article 22. Only the top ranking officers have general court 
martial jurisdiction. 

Is that all right? 
I just wanted the explanation. 
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The admirals of a fleet, the generals of an Army, and officers of 

Mr. ELSTON. I thought it ought to  be in the record. 
Mr. BROOKS. Mr. Elston, on one of the days when you were not 

here we covered most of that. But it is all right 
to have it repeated there. 

Mr. LARKIN. That  is right. 
Mr. RIVERS. We do not have a general of the Army and a fleet Ad- 

miral now. 
Mr. SMART. He means a general in the Army, perhaps, who is corn- 

manding a division. Ordinarily general court-martial jurisdiction 1s 
not vested in any Army officer lower than a divison commander. 

hlr. LARKIN. That  is right. 
Mr. SMART. Which involves 15,000 troops or thereabouts. 
Mr. ANDERSON. Did he not say i t  is spelled out in a subsequent 

Mr. LARKIN. Twenty two. 
Mr. SMART. Article 22, sir. 
Mr. ELSTON. Which we have not yet considered. 
Mr. BROOKS. Now- 
Mr. SMART. I have just one question to raise purely for the record, 

before you leave this section. 
Mr.  BROOKS. All right, Mr. Smart. 
hlr. SMART. I refer to page 15, in section (c), as to what is the mean- 

ing of “an officer in charge.’” The reason I raise the point is that  I un- 
derstand that the Coast Guard has a different interpretation of those 
words than has the Navy. 

Mr. RIVERS. Where are the Coast Guard? 
Mr. SMART.  The Coast Guard is represented by Commander Webb. 
Is therc a different interpretation, Commander Webb? 
Commander WEBB. Yes. Our definition of “officer in charge” in- 

cludes warrant officers and petty officers in charge of a station. We 
have many very small stations, such as lifeboat stations or light sta- 
tions, all along the coast and along the major rivers of the country. 

We have extended that definition to include those petty officers in 
charge of those stations. 

Mr. SMART. Would it cure the defect so far as the Coast Guard,is 
concerned if we added an amendment which would say: “A commis- 
sioned officer in charge”? That would exclude the right for enlisted 
persons to administer company punishment. 

Commander WEBB. It would necessitate a change in our admini- 
strative control of those small stations. It has been a very dif€icult 
arid serious problem for us to maintain any measure of discipline a t  
those small stations. 

The Department is very well aware of the fact that new considera- 
t8ion along this linc woiild be a bad case of the tail wagging the dog. 
We liad hoped that it coiild be lrft open so that we could give some 
m~asi i re  of commanding officcr’s punisliment to  those warrant officers 
and petty officers in charge under the regulations provided for in sub- 
section (A) (2) (b). 

Mr. SMART. Well, do you feel that the section as written on page 
15, subsection (c), would result in any difficulties for the Coast Guard 
or is it all right as  written? 

that rank. 

It is in the record. 

article? 
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Commander WEBB. We feel that  it is all ri h t  as written and would 

to give up administratively is in the best interests of all the services. 
Mr. SMART. That is all right. 
Mr. RIVERS. That  might be very true. But you take, for instance, 

those of us who are familiar with what the Coast Guard does. It has 
stations all up and down the United States. You have a problem 
peculiar to our own service. 

Commander WEBB. Right, sir. 
Mr. RIVERS. And i t  might not be good for the service to deprive 

you of that, because I know plenty of them in my district where you 
have a chief at the head of a lifeguard station. 

Commander WEBB. That is right. We want to give the chief 
there the authority. 

Mr. RIVERS. That is right. 
Commander WEBB. We think the definition might work out a 

little different for the Navy and the Coast Guard. 
Mr. SMART. So long, Mr. Rivers, as they have the authority, on 

page 14, under subsection (b), or line 23. 
Mr. RIVERS. The Secretary of the Department. 
Mr. SMART. The Secretary of the department may prescribe those 

regulations. But I did want to get that in the record and point out 
that  there is i-t difference between the Navy definition and the Coast 
Guard definition. 

Mr. RIVERS. And there is no intention on the part of this committee 
to deprive the Coast Guard of its existing recognized authority. 

Commander WEBB. If the Congress will go dong with a slightly 
changed definition for the Coast Guard officer in charge, that  leaves 
us just as we are now with the authority we needed. 

Mr. RIVERS. That is right. 
Mr. BROOKS. Now, gentlemen, article 16 brings up part  4 of the 

bill. 
Mr. ANDERSON. I suggest we recess, Mr. Chairman, because we 

are going to have a vote over there very shortly. 
Mr. BROOKS. If there is no objection, we will adjourn until 10 

o’clock tomorrow morning. 
(Whereupon, a t  10:56 a. m., the subcommittee adjourned to recon- 

vene ori Wednesday, March 23, 1949, a t  10 a. m.) 

require a coordination of definition with the a avy and what we have 

We only have about 5 minutes. 
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The subcommittee met a t  10 a. m., Hon. Overton Brooks (chair- 

Mr. BROOKS. The committee will please come to order. 
Yesterday, gentlemen of the committee, when we adjourned we had 

So this morning we will begin on article 61. 
Mr. Smart, will you read article 16. 
Mr. SMART. May 1 make one suggestion before you go on that, 

Mr. BROOKS. What is it? 
Mr. SMART. It is still in regard to articld 15, on the question of 

forfeitures and it is purely a corrective thing. 
You will notice that we have in subsection (c), beginning a t  the 

bottom of page 13: “If imposed by an officer exercising general court- 
martial jurisdiction, forfeiture of one-half of his pay per month for a 
period not exceeding 1 month,” now that would seem to say that  If 
you exercise that forfeiture that you must forfeit the full one-half 
and have no right to forfeit any less than one-half. 

I do not think that that  is the intent. I think the intent is to forfeit 
an thing up to but not to exceed one-half. hr. BROOKS. Well, is that  not, though, based not on the percentage 
but based on the part of the month, that  is the month or fraction 
thereof? 

Mr. SMART. I construe it to be upon the full month’s pay. 
Mr. BROOKS. It says ‘hot  exceeding 1 month.” 
Mr. SMART. Then it likewise should say “not to exceed 50 percent.” 
Mr. BROOKS. You have heard the suggestion there, as a corrective 

measure, to so frame subsection (e) that it will read “forfeiture z o t  
exceeding one-half of his pay for a period not exceeding 1 month. 

Mr. SIMART. That is right, sir. 
Mr. BROOKS. Is there any objection to that? 
Mr. ANDERSON. No objection. 
Mr. BROOKS. All right, 
Now let us proveed with article 16. 
Mr. GAVIN. Let me go back there now. 

that second section article (G)? 
Mr. RIVERS. That is right, 
Mr. ANDERSON. That is right, 
Mr. BROOKS. Yes. 

man) presiding. 

just completed article 15. 

Mr. Chairman? 

We have taken out in 

(955) 
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Mr. SMART (reading). 

There shall be three kinds of court martial in each of the armed forces, namely: 
(1) General courts-martial, which shall consist of a law officer and any  number 

(2) Special courts-martial, which shall consist of any number of members not 

(3) Summary courts-martial, which shall consist of one officer. 
References: A. W. 3, 5, 6, 7 ;  A. G. N.,  articles 27, 39, 64. 
Commentary: This article consolidates provisions as to types of 

court martial and number of members. As the term “summary” is 
felt to be more appropriate for a court of one member than for a court 
of three members, present Army and Air Force terniinology is retained. 
Maximum limits are believed unnecessary. The law officer of a 
general court martial replaces the law member under the present 
Articles of War. The law officer is specified in paragraph (1) to show 
that he is not a “member.” 

I was talking to Commander Webb 
of the Coast Guard and he called to our attention the fact that the 
Coast Guard itself only has about 25 lawyers in the whole corps. I 
wonder if we could not take care of the situation which he has. I was 
asking him these things. Here he is now. We better protect t,he 
Coast Guard set-up. 

hfr. SMART. hiay 1 say, hfr. Rivers, that that question will arise 
when we get to article 22. 

Mr. RIVERS. I see. 
Mr .  SMART. I t  is not pertinent to article 16. 
Mr .  RIVERS. Five lawyers on a general court would take about all 

Mr. LARKIN. l i a y  I point out that these are court members, who 

Mr,  RIVERS. That is right. 
Mr.  BROOKS. If there is no objection to article 16, we will approve 

Mr. GAVIN. May I ask a question? 
Mr. BROOKS. Yes. 
h l r ,  GAVIN. What other comparable courts are there in the Navy 

now or have been? 
hlr. LARKIS. They are exactly the same, Mr. Gavin, except they 

were named as follows: General court, summary court, and deck 
court. 

Mr. GAVIN. Now they will all he known as general court, special 
court, and summary court? 

Mr.  LARKIK. Yes, sir. 
Mr. BROOKS. Just a change of the wording. 
Mr. RIVERS. I t  is a good thing. 
Mr.  BROOKS. The terminology. 
Mr. LARKIN. That  is right. 
Mr. BROOKS. Well, let us proceed, then, with article 17. 
Mr. SMART (reading) : 

(a) Each armed force shall have court-martial jurisdiction over all persons 
The exercise of jurisdiction by one armed force over per- 

ART. 16. Court martial classified. 

of members not less than five; 

less than  three; and 

See also articles 26, 39, and 51. 
iMr. BROOKS. Any discussion or objection? 
Mr.  RIVERS. Let me say this. 

the lawyers they have. 

do not have to be lawyers, you see. 

i t  as read- 

ARTICLE 17. Jurisdiction of courts-martial in general. 

subject to this Code. 
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sonnel of another armed force shall be in accordance with regulations prescribed 
by the President. 

(h) I n  all cases, departmental review subsequent t o  tha t  by the officer with 
authority to  convene a general court-martial for the command which held the 
trial, where such review is required under the provisions of this Code, shall be 
carried out by the armed force of which the accused is a member. 

References: None. 
Commentary: Subdivision (a) authorizes reciprocal jurisdiction 

among the armed forces, but makes the exercise of such jurisdiction 
by any force subject to regulations prescribed by the President. Such 
regulations will enumerate those situations in which one armed force 
may try personnel of another armed force. This method of providing 
for the exercise of reciprocal jurisdiction permits flexibility, in that  
new situations for which the exercise of such jurisdiction may be 
desirable, can be provided for as they arise. 

The provision in subdivision (b) is particularly applicable to cases 
wlicre rcciprocal jurisdiction has been exercised and is therefore placed 
in this article. Tlie same practice will be following in all court 
martial cases, however. The disposition of records under article 65 
is controlled by this subdivision. 

Slr. BROOKS. Sow,  would you mind giving an explanation of that, 
A h .  Smart? 

Mr,  SM..~RT. I will leave that to A h .  Larkin, if 1 may, Alr. Chairman. 
Mr.  BROOKS. All right. 
hfr. SMART. Rut 1 point out to the committee that  this is the article 

M 11i(*h provitlcbs for rcciprwal jurisdiction of onc service over the per- 
sorinel of another. 

Slr. RIVERS. S o w  what does (b) say? 
Sir. LARKIN. (b) says that after the trial in the event that  an Army 

court has tried a Kavy man or an Air Force man- 
Xlr. RIVERS. That  is right. 
hlr. LARKIN. That  after the trial is concluded then the review of 

that case will be undertaken by the accused’s own service. 
blr. RIVERS. I see. 
Mr. BROOKS. It is put in there to guarantee that there will be no 

prejudice on account of service? 
Mr, LARKIN. Well, there will be no prejudice, if you will, on 

account of being tried by the courts martial of a different service. 
Mr. RIVERS. We want to  avoid any criticism by somebody who 

wants to make headlines, such as some newspaper set-up of whatever 
nature i t  may be who may be partial to one branch of the service 
using such a thing as that to bring about an unwarranted commentary 
or criticism. 

We felt that it may be necessary and 
appropriate and result in an  efficient use of courts if the Army, the 
Navy or the Air Force under certain circumstance, do try men of 
another service when they are operating with them. 

Mr. RIVERS. Your classic example is the MATS. 
Mr. LARKIN. That  of course is a permanent operation a t  this time. 

We expect if we are ever in a war again that  there will be joint opera- 
tions of various kinds which will dictate or indicate that i t  is sensible 
to have this reciprocal jurisdiction. We just cannot tell what they 
will be a t  this time. 

I know that is what you had in mind. 
Mr. LARKIN. That  is right. 
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Mr. RIVERS. That is the only appreciable dilution of one service, 
that  is a mix-up of different services we have now in existence, is i t  
not, to amount to anything, and that is the MATS? 

Mr. LARKIN. MATS is a t  this time I think the principle one. 
There is one other circumstance I believe where there are some Army 
engineer officers who I think have been assigned on a relatively per- 
manent basis to the Air Force. 

Mr. RIVERS. I see. 
Mr. LARKIN. Just  how much that is going to grow as unification 

grows, is hard to tell a t  this time, but it was our idea to provide by 
statute for reciprocal jurisdiction and then as closer and closer opera- 
tions come into being we provide that the President prescribe when 
this reciprocal jurisdiction should operate. But we need to have the 
authority in the first instance. If we do not have it, then it can never 
operate, you see. 

Mr. RIVERS. I see. 
Mr. BROOKS. This provides a workable set-up for the theory of car- 

rying on war by task force? 
Mr. LARKIN. That is right. 
Mr. RIVERS. That  is right. 
Mr. LARKIN. But it leaves it flexible so that  we can appraise the 

character and nature of these different task forces as they are made up 
and depending on their nature a t  that  time we can ask the President 
to provide reciprocal jurisdiction. If he does not do it,  why then the 
exercise does not take place. 

No objection to the 
article? 

Mr. BROOKS. Any suggested amendments? 

Mr. GAVIN. None. 
Mr. BROOKS. Or further discussion. 
Mr. GAVIN. No. 
Mr. BROOKS. Then it is approved as read. 
Article 18. 
Mr. SMART (reading) : 

ART. 18. Jurisdiction of general courts-martial. 
Subject t o  Article 17, general courts-martial shall have jurisdiction t o  try 

persons subject t o  this Code for any offense made punishable by this Code and  
may, under such limitations as the President may prescribe, adjudge any punish- 
ment not forbidden by this Code. General courts-martial shall also have juris- 
diction to  try any person who by the law of war is subject t o  trial by a military 
tribunal and may adjudge any punishment permitted by the law of war. 

References: .4. W. 12. 
Commentary: This article is derived from .4. W. 12. The punish- 

ments which may be adjudged are changed from those “authorized 
by law or the customs of the service” to those “not forbidden by this 
code” because the law and customs of each of the services differ. 
Cruel and unusual punishments are forbidden in the code; other 
punishments which may be adjudged will be made uniform by the 
regulations prescribed by the President under article 56. 

Mr. BROOKS. Now, Mr. Larkin, what does that last sentence mean? 
Mr. LARKIN. Well, that  is provided, Mr. Chairman, so that a 

general court martial can a r t  as a military tribunal if necessary and 
when it docs so act that it will operate under the laws of war. It is a 
precautionary type of provision. I t  rarcl happens, I take it, but in 
the event it ever became necessary, tEat jurisdiction would be 
provided. 
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Mr. BROOKS. Now that  does increase the discretion in reference to 
the type of punishment to be used. 

Mr. LARKIN. It makes i t  equivalent to  the types of punishment 
that a military tribunal can impose. 

Mr.  BROOKS. In the preceding sentence we limit the type of punish- 
ment to any punishment not forbidden by the code. NOW does that 
sentence add anything to the types of punishment? 

Mr. LARKIN. Yes, it does, I should say, if the court martial is acting 
as a military tribunal and not as a court martial. 

Mr. BROOKS. What does i t  do toward increasing the types of 
punishment? 

hlr .  LARKIN. Well, i t  enables the court martial then to impose the 
same kind of punishments that  a military tribunal could impose under 
the laws of war. 

Mr. RIVERS. On civilians, too. 
Mr.  LARKIN. That  is right 
Mr. BROOKS. Do you interpret that  to mean cruel and unusual 

Mr. LARKIN. Well, I do not believe cruel and unusual punishments 

Can you answer that, Colonel Dinsmore? 
Colonel DINSMORE. Those are set out very specifically, A h - .  Chair- 

It is well settled what punishment you can 
This is primarily desi ned for the trial of spies, saboteurs, 

I t  does not change anything from the preseni articles. That is in 
It has been there a 

Mr. RIVERS. Is that the code you operate under in the occupied 

Colonel DINSMORE. No, sir. Those are military government courts. 
Mr. RIVERS. I see. 
Mr. SMART. May I raise one technical question here while Colonel 

Dinsmore is on his feet. I n  line 13 the words are used “law of war.” 
I am wondering if that should not say “laws of war.” I think “laws 
of war” are words of art which have a specific meaning, whereas “law 
of war”, I doubt, would have the same meaning. What is your 
reaction to that? 

Colonel DINSMORE. The present article says “law of war.” 
Mr. BROOKS. What is a law of war? 
Colonel DINSMORE. “Law of war” is set out in various treaties like 

Mr. BROOKS. International law. 
Colonel DINSMORE. Yes, sir. 
Mr. RIVERS. The law of war was “whoever gets there the fustest 

Mr.  BROOKS. Any furthcr discussion of this? 
Mr. LARKIN. May I offer a clarifying amendment to the first sen- 

tence. Since we drafted this article and reread it ,  we feel to niake it 
perfect15 clear we should add thc words after the word “code” which 
is the last word of the srntence “including tlie penalty of death when 
specifically authorized by this code.” 

Now we provide under certain punitive articles that the penalty of 
desth may be imposed. Unless i t  is so  provided of course it cannot 

punishment-any type? 

are permitted under the laws of war. 

man, in the laws of war. 
adjudge. 
and people like that, and not mi7itary personnel 

the Articles of War right now, in that language. 
long time. 

territory of Europe? 

the Geneva convention and supplements to that. 

with the mostest.” 
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be imposed. It is provided for sufficiently in other parts of the code 
but since the general jurisdiction of general court martial is to be 
found in this article I think to clarify it and to make sure that it is 
understood and to enable people to find out just what general court 
jurisdiction is without running to five other articles of the code, it is 
valuable if we add that right here. 

Mr. BROOKS. Will you read that suggested amendment again? 
Mr. LARKIN. Just add the words- 
Mr. GAVIN. Whereabouts is that now, Mr. Larkin? 
Mr. LARKIN. At  the end of bhat first sentence. 
Mr. RIVERS. Page 17. 
hlr. SMART. Line 10. 
Mr. LARKIN. Page 17, line 10. 
h l r .  GAVIN. Yes. 
hlr. LARKIN. Continue on that sentence by adding the words 

“including the penalty of death when specifically authorized by this 
code.” 

klr. RIVERS. S o  “command” mixed up in it? 
,Mr. LARKIN. I do not think s o ;  no. I t  is purely for clarification. 
Mr. RIVERS. “When specifically authorized by this code?” 
hlr. LARKIN. Yes. Other than that I have nothing more. 
A h .  GAVIK. How is it it was not in the codt~ before? 
hfr. LARKIN. IYe11, when we first drafted it, we felt it was sufficient 

as is; that is, the language was sufficient as is, in view of the provision 
elsewhere. And we still do thiiik so. But since this is the article 
that gives general jurisdiction we feel it will be clearer if we add i t  
here as well. 

hlr. GAVIN. What is it you want to amend it to7 
hlr. LARKIN. %‘e want to make sure that it is understood that a 

general court martial has the power to imposc the death penalty in 
certain specific cases where the drath penalty is provided, such as in 
murder cases, desertion in time of war, aiding the enemy and crimes 
of that character. 

Mr. RIVERS. 1Mr. Larkin, is it true that whcrever B mar is charged 
with murder and convicted by a court of the proper jurisdiction, 
which of course would be this court we are talking about, the court 
has no alternative but to sentence him to death? 

I t  changes nothing. 

Mr. LARKIN. No. 
h4r. RIVERS. They always told me that in the Army. 
Mr. SMART. That was changed, hlr .  Rivers, in H. R .  2575. 
Mr. RIVERS. In  the last year. 
Mr. SMART. There were two instances, were there not, Colonel 

Dinsmore, where the court had previously been- 
Mr. RIVERS. I am talking about bcforr thc Elston M I .  
Mr. SMART. That is right. nut thrre were two instances in the 

Elston bill where prior to that time only the  death penalty had been 
authorized, and in the Elston bill they authorized a lesser penalty 
than death. 

Mr. RIVERS. That is right. 
Mr. BROOKS. You have heard the suggested amendment. Is  there 

Mr. GAVIK. Wait a minute. I would like to hear an opinion from 

Mr. ELSTON. Well, it has been stated that that was true, as Mr. 

any objection- 

Mr. Elston on that. 

Rivers suggested, where we passed the bill last year. 

What do you think? 



Mr. GAVIN. Do you think this amendment should be added to 

Mr. ELSTON Yes; I think i t  will make i t  clearer. 
Mr. SMART. It is purely clarifying, Mr. Gavin. It neither adds 

to nor takes anything from existing provisions of law. 
Mr. RIVERS. That is right, because it will be authorized later on 

in this code. 
Mr. LARKIN. Yes, in specific articles. 
To answer your question specifically-for instance, as to  murder- 

the penalty is provided as the death penalty or such punishment as 
the courts martial may direct. 

Mr.  RIVERS. That is right. 
51r. LARKIN. So, it is not a mandatory death penalty in the murder 

st at 11 t e. 
51r. BROOKS. Any further discussion? If not, we will adopt the 

amendment as suggested by 51r. Larkin. 
Now I want to ask one more question before we finish the paragraph. 

I may be a little confused about it, but it seems to me that  last sen- 
tence is a catch-all that will just about cover anything. Perhaps, 
historically, it was worded all right. 

hlr. LARKIN. I t  is designed to enable the courts martial, when it is 
acting not as a courts martial but as a mi1itar.y tribunal, to follow the 

this? 

laws of war. 
Mr. BROOKS. Does it not, nullify what we just said above there? 
Mr. L ~ R K I N .  No, because it is ;sed as a military tribunal in only 

a very limited number of cases, usually a case like spying or treason. 
Mr,  BROOKS. But it says ((any person who by the law of war is 

subject to trial.” Would that not include any man in any branch of 
the service? 

Mr. LARKIN. Well, any man in any branch of service, I suppose 
who violated the law of war would be triable by a military tribuna1 
or a courts martial which is not acting as a courts martial but a mili- 
tary tribunal. 

Slr. BROOKS. I will not make it a point, but it daes just seem to me 
that that covers evergbody and it renders null the preceding provision 
which limits the type of punishment. 

l l r .  LARKIN. I do not think so, Mr. Chairman. 

know we h a w  to cover a lot of ground and everything-but 1 am not 
entirely familiar with the difference between military tribunal and a 
courts martial. 

\l’ould it take you too long to tell us just a little bit about that?  
511.. GAVIN. Who sits on the military tribunal? 
Mr. LARKIX. Well, they vary. Perhaps Colonel Dinsmore can 

explain that difference. 
Colonel DIKSMORE:. That ordinarily, hlr. deGraffenried, takes the 

form of a military commission. It is appointed in the same manner 
and perhaps by the same authority as the courts martial. It is not 
sitting RS a courts martial, however. I t  is sitting as  a military tribunal 
to administer the laws of war. 

Now, I would like to say a t  the same time, in response to a suggestion 
that has been made, I conceive of no situation in which military pe .- 
sonncl of our own forces would be tried under the laws of war as dis- 
tinguished from the Articles of War we are writing. 

That is not true, is it? 

hlr. DEGRrZFFENHIED. hlr. Larkin, I do not want to delay-I 
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A classical example of the military tribunal is the trial of the Lincoln 

That  was a military commission appointed by the President. 
Mr. RIVERS. Have you finished, Mr. deGraffenried? 
Mr. DEGRAFFENRIED. Yes, sir. 
Mr. RIVERS, I would like to ask, in connection with my chairman’s 

observation, is this the same provision which was excepted to by 
Colonel Oliver and Colonel Maas about bringing these Reserves that 
are meeting under their jurisdiction. They come under a general 
anyway? 

Mr. SMART. This is not the article. There you were referring to 
article 2 and subsection (a) of article 3 ,  and not this. This has nothing 
to do with it, Mr. Rivers. 

Mr. RIVERS. All right. 
Mr. BROOKS. Any further discussion? If not, and there is no 

objection to article 18 as amended; it will stand approved. 
Article 19. 
Mr. SMART (reading): 

ART. 19. Jurisdiction of special courts martial. 
Subject to article 17, special courts martial shall have jurisdiction to  t ry  persons 

subject t o  this Code for any  noncapital offense made punishable by this Code 
and, under such regulations as the President may prescribe, for capital offenses. 
Special courts martial may, under such limitations a5 the President may prescribe, 
adjudge any punishment not forbidden by thiy Code except death, dishonorable 
discharge, dismissal, confinement in excess of six months, hard labor without 
confinement in excess of three months, forfeiture of pay exceeding two-thirds 
pay per month, or forfeiture of pay for a period exceeding six months. A bad- 
conduct discharge shall not be adjudged unless a complete record of the proceed- 
ings and testimony before the court has been made. 

References: A. W .  13; proposed A. G. N., articles 17, 20. 
Commentary: This article is derived from A. W. 13. Special 

courts martial are given the authority to try capital cases under such 
regulations as the President may prescribe instead of when the officer 
with general court martial jurisdiction over the case authorizes it. 
The Navy proposes this procedure so that prior blanket authority 
may be obtained for capital offenses to be tried by special courts 
aboard ship where circumstances make it desirable, since it is not 
practicable to refer such a case to the officer with general court martial 
jurisdiction. Death is added to the list of punishments which a 
special court martial may not adjudge, to cover the cases where a 
special court tries what would otherwise be a capital case. Other 
restrictions on punishment are adopted from A. W.  13. I t  is intended 
that special courts martial shall not have jurisdiction to try offenses 
for which a mandatory punishment has been prescribed by this code 

The provision in A. VI,. 13 that a bad-conduct discharge adjudged by 
a special court martial is subject to approval by an officer with 
general court-martial jurisdiction has been deleted from this article. 
The review of special courts-martial records arid the exc’cu tion of 
sentences are covered in articles 65, 66, and 71 of this code. 

Xlr. RIVERS. What is the consistency about the. forfc4turc of the 
pay? Now we 
have the forfeiture of pay under the code. 

Mr. SMART. This is the result of an  action of a courts martial as a 
part of a sentence of a court martial, whereas the other is a punishment 
for disciplinary infractions. 

conspirators. 

I just did not want to overlook that. 

In  other words, they are disciplined down the line. 
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Mr. RIVERS. Is this out of line with our thinking along that line? 
Mr. SMART. Not a t  all, Mr, Rivers. This perpetuates existing law 

as far as the Army is concerned, and it brings the Navy’s present 
provisions up to equal those of the Army and Air Force. 

In  other words, while a special court would have the jurisdiction to 
try any case, they are limited by this section here to give a man not 
more than 6 months’ confinement and not more than a forfeiture of 
two-thirds pay per month for 6 months. 

But they can give confinement for 6 months or confinement for 3 
months e t  hard labor, and they may likewise give a bad-conduct 
d.sL,,,rge. 

Mr. RIVERS. That goes to all officers and enlisted men, alike? 
Mr. SMART. And officers have been subjected to trial by this court, 

as you say, the same as enlisted men. 
Mr. RIVERS. That  is right. 
Mr. SMART. Heretofore, historically, officers have been exempted 

from trial by special and summary courts. 
Mr. RIVERS. I see. 
Mr. SMART. H. R. 2575 made Army and Air officers subject. 
Mr. ELSTON. The provisions of this section are substantially the 

Mr. SMART. Exactly, Mr. Elston. 
Mr. RIVERS. I see. 
Mr. LARKIN. For the three services now. 
Mr. ELSTON. Yes. 
Mr. BROOKS. And it results in a uniformity of procedure in the 

Mr. LARKIN. Yes. 
Mr. RIVERS. Did you have any trouble with the services on this? 
Mr. LARKIN. No, Their present procedures were similar. There 

were little differences in the maximum limits of punishment, but we 
had no trouble in agreeing that this is appropriate. 

Mr. BROOKS, If there is no objection to the article as read, let i t  
stand as adopted- 

Mr. SMART, Mr. Chairman, before the committee adopts it- 
Mr. BROOKS. Mr. Smart. 
Mr. SMART. I would like to say that there has been some criticism 

by previous witnesses as to permitting a special court, which may not 
have lawyers as prosecution and defense counqel, which will not, 
except in extreme cases, have a law member, to adjudge a bad-conduct 

discharfje. Mr. ROOKS. That was criticized by two or three witnesses. 
Mr. SMART. It was, Mr. Chairman. 
Mr. BROOKS. However, this, hlr. Larkin, does not cover dishonor- 

able discharges but merely bad-conduct discharges? 
Mr. LARKIN. That  is right. 
Mr. ELSTON. However, it is provided that if there is a discharge 

for bad conduct a complete record must be made so that it can be 
reviewed. 

Mr. RIVERS. That is right. 
Mr. LARKIN. And we also provide in the review section, as you 

will see when we get to it, that such cases are reviewed in the same 
way that a general courts martial case is. 

Mr. SMART. I want to point out one more point there. 

same as the provisions of the bill we passed last year? 

courts. 
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Mr. BROOKS. Yes. 
Mr. SMART. I am reluctant to extend this discussion, but I want 

to point out again the same point I made when this provision was 
adopted in 2575: As of today, the Navy summary, which is the 
equivalent of the Army special court, has a reporter who makes a 
question-and-answer transcript of the entire proceeding. You have 
a complete record, the same as a t  a general court. In  the Air Force, 
as late as last October a t  least, they had a reporter present who made 
a complete transcript of the record, but they only made an extract 
of that  record for review and, in the event any question arose as to 
the legality of the proceedings, they then ordered the reporter to  
prepare a complete question and answer transcript and send it forward 
for review. 

I n  the Army they do not have reporters for all of their special- 
court cases. This provides that before they can give a bad-conduct 
discharge there must have been a reporter there. 

Now my point is this: I may be wrong and I would like to have 
perhaps Colonel Dinsmore as the representative of the Army speak 
for them-I cannot escape the conclusion that where Army special 
courts have a reporter present for some of their trials and not present 
a t  other trials that when a special cwr t  sits and sees a reporter there 
it seems like a cue to them that the convening authoritp intcnded 
that a bad-conduct discharge would be a portion of the sentence. 

I do not know what is going to  happen to that ,  but I have the 
strong feeling that if that is ever taken up to  the courts it  niay br 
held to be a prejudicial error. I merely want the committee to know 
the situation before they approve it.  

Mr.  BROOKS. What does Colonel Dinsmore say? 
Colonel DINSMORE. That is correct, hfr. Chairman. I will read 

the paragraph applicable in the Manual for Courts Martial now in 
force. It is short. 

Mr. BROOKS. You mean, you feel it is prejudicial? Is that what 
you mean by “correct”? 

Colonel DINSMORE. No;  I mean Mr. Smart’s statement is correct. 
Mr. BROOKS. Yes. 
Colonel DINSMORE (reading): 
If a case involving an  offense punishable by had-conduct discharge is referred 

for trial to a special courts martial, the  appointing authority may direct hy his 
signed endorsement tha t  it he tried without a reporter, if the interest of the 
service does not appear to require t h a t  a bad-conduct discharge be adjudged 

Mr. BROOKS. Is that prcjudical to the dcfendent or does the 
defendent gain comfort from the knowledge that the reporter is not 
there? 

Mr. SMART. Well, I am thinking about the defendant when the 
reporter is there. 

Mr. DEGRAFFENRIED. If the reporter is there, it might put the 
court martial itself on notice of the fact that whoever sent the reporter 
there is expecting the probability that the defendant will receive 
the bad-conduct discharge. 

Mr.  SMART. That  is exactly my point. 
Mr. DEGRAFFENRIED. The court is put on notice of the fact that 

that  is what they are expected to do, and it might prejudice the right 
of the defendant for them to be under that impression when they 
start out on the trial of the case. 



Mr. SMART. That  is my point exactly. For instance, now you will 
have a special court convened to try maybe 15 cases, and they try 
four or five without a reporter and the sixth case comes up and here 
comes a reporter, so they all say, “Look out, the old man expects us 
ho give a BCD in this case.” 

Mr. BROOKS, Who orders the reporter, Mr. Smart? Is it the 
trial officer? 

Mr. SMART. The convening authority, sir. 
Mr. BROOKS. The convening officer. 
Mr. SMART. The same one who appoints the court and counsel and 

the law member, in the case of general courts. 
Colonel Maxey, do you have an  opinion on that  matter? 
Colonel MAXEY. If I may bc heard just a moment. The Air Force 

recognized that possibility that you raised. I might point out this 
additional fact, however, that wherqver a reviewing authority sends 
xi case to a general court martial whlch hc could send to a special, he 
thereby is indicating, on your same rcasoning, Mr. Smart, that a 
dishonorable discharge is appropriate. 

I am not too concerned with the prejudice because we have done 
this: W e  have informed all of our judge advocates in a conference 
that in any special court martial case in which a bad conduct dis- 
charge was authorized a reporter would be present, so in any case in 
which a reporter is not present the sentence authorized for that  
offense does not include a bad-conduct discharge. 

Mr. SMART. Well, may I- 
Colonel MAXEY. Just one second. 
Mr. SMART. All right. 
Colonel MAXEY. So if a reporter is prCsent all tlie court has before 

it is an  offense which the manual prescribes as one which may carry 
a bad-conduct discharge. SO they will not know what tlie convening 
authority’s opinion is on a particular case, you see. 

13r. DEGIEAFFCNRIED. Rut, Colonel, even in cases where yoii can 
give a bad-oontluct dischargt3 does not the convening authority or 
whoever sends thc reporter there, if he thinks the facts of that par- 
ti(qilar cast dtho~1g.h the man is charged with an  offerise that  might 
, . -~ l~y  a I)nd-c-ontluct discharge does not warrant a bad-conduct dis- 
(:hlLI.ge h(\ tlocs not hnvc to send a reporter thcrc and sometimes does 
not scmtl oric thcre? 

(’oloricl h1AxE:Y. Well, in order to avoid that  very practice we 
recliiirctl that he do so, Mr. deGraffenried. 

\ I r .  DE:(~RAFFENRIED. How about the Army? 
Colonc~l MAXEY. I do not know how they operate. 
Coloiirl DINSMORE. I would like to make it clear, it is normal 

priirt ivc for the reporter to be present unlcss thr  convening authority 
says 110. So you have a reporter in every case, unless it is specifica!ly 
provided that you do not have. 

Now all these cases may or may not carry bad-conduct discharges. 
The  same argument would hold, i t  seems to me, Mr. Chairman, as 

t o  a general court case where the court has authority to  adjudge a 
dishonorable discharge. 

Mr. ELSTON. Mr. Chairman, may I ask Colonel Dinsmore? 
Mr. BROOKS. Yes. 
Mr. ELSTON. Would it be an undue hardship if the services were 

scquircd to have a reporter in all special court martial cases? 
x!1ox*l; 0 30 --?A 
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Colonel DINSMORE. Yes, sir. We have not the money, Mr. Elston, 
and we have not the reporters. I suppose if you gave us the money 
we could get the reporters, but i t  would cost a good deal and we do 
not think it is necessmy. 

Mr. DEGRAFFENRIED. Would i t  cost much if you had this provi- 
sion, that  in every case where the court had a right to  give a man a 
bad-conduct discharge a court reporter should be present? 

Mr. GAVIN. That  is about the stiuation now. 
Xir. RIVERS. That  is the special court. 
Mr. DEGRAFFENRIED. No. As I understand it now he can either 

send a reporter there or not, is that right, Mr. Smart? 
Mr. SMART. Mr. deGraffenried, the Air Force says that  that is the 

policy which they follow. 
Now within this code there is the provision that the President 

may prescribe a table of maximum punishments. Now once that  is 
done-and that will be followed of course-$ will prescribe every 
punishment for which a special court may give a bad-conduct dis- 
charge-may give, not must give. 

It does not tell the court 
they have to give it to a man, but it is one of the possible punishments 
and basis it may and on that basis it may not be prejudicial in the 
way that  I think of i t .  It might be perfectly all right, if the Army 
will provide a reporter in every spccial case where a bad conduct 
discharge is authorized as a portion of the sentence. 

A h .  DEGRAFFENRIED. That is right. I asked Colonel Dinsmore if 
that would cost too much. 

J f r ,  SMART. Certainly there will he hundreds and thousands of 
special court cases where a bad-conduct discharge is not authorized 
as a portion of the sentence and there is no reason why they should 
have to furnish a reporter. 

hh-. DEGRAFFENRIED. My idea i s  if in those cases where a bad- 
conduct discharge may be prescribed in some of those cases a court 
rcporter is present in the Army and in other cases he is not present 
that when the court reporter is present it might put the court on notice 
of the fact that is what they were expected to SO. 

Mr. SMART. That  is my point, Mr. deGraffenried, and that  is the 
thing I want the committee to understand. 

Mr. RIVERS. Now, how many times does the defendant know what 
the offense for which he is charged could carry as a maximum? 

Mr. SMART. Well, he knows the maximum he can get because the 
table of maximum punishments prescribes it. 

Mr. RIVERS. You mean everytime a GI is locked up, he knows 
exactly what the maximum is? 

Mr. SMART. His counsel will- 
Mr. RIVERS. Wait. 
Mr. SMART. Yes, sir. 

Now on that basis this may be all right. 

I just asked you as a practical situation. 
His counsel can open up the new Manual for 

Courts Martial for the Air Force, for instance and look a t  pages 140, 
141, and 142 and see very extensive tables there which set out the 
maximum tables of punishments for  specific crimes. 

Mr. RIVERS. And he knows the minute he is put in the clinker that  
he is charged with so and so and he can look at the book and say “Well 
the most they can give me is so and so if they give me this there will 
be a reporter present,’ is that right? 

Mr. SMART. Well, I do not know that that is exactly right, 
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Mr. RIVERS. I am just asking you. I have known plenty cases in 
my experience where they did not know what i t  was they had done. 

Mr. GAVIN. Does his counsel give him that information, though? 
That  is the question. 

Mr. SMART. Yes, sir, his counsel may look a t  the table of maximum 
punishments and upon the basis of the charges and specifications can 
tell him whether or not he is charged with a crime which may include a 
bad-conduct discharge as a portion of the sentence. 

Mr.  RIVERS. That  is only after the Elston Act, though? 
Mr. SMART. No. 
Colonel DINSMORE. No. 
Mr. SMART. We have had the maximum table of punishments for 

long years before the Elston Act. 
Mr. PHILBIN. How about the record on appeal? What  portion of 

the record comes to the appeal and the counsel? 
Mr. RIVERS. The whole works. 
Mr. SMART. If there was a bad conduct discharge adjudged as a 

portion of the sentence, a complrte question and answer transcript 
must go up for complete review. 

Air. BROOKS. Let me ask you this, l f r .  Smart. Would it help any 
if we stipulated in this article whwevc>r it is appropriate that the 
reporter may be requested by the trial officer? Would that hrlp any? 

Mr. SMART. I doubt that. 
Mr. BROOKS. What you are trying to do is to take this away from 

command influence? 
Mr. SMART. Well, not ncccssarily that, hlr. Brooks. 
Mr. BROOKS. Because it seems to mr ,  if I werc the defendant in a 

trial like 'this, I would bc pleased not to see a rrporter there. 
Mr. SMART. Yes. 
Mr. BROOKS. Now the only thing is when the reporter is there, 

does that indicate by his presence that ihe commanding officer sent 
him there to get a bad-conduct discharge? Now, if he is not sent 
there by the commanding officer, but requested by the trial officer, 
would that  make a difference? 

Mr. SMART. Yes; I think it would make this difference: The trial 
officer ma very well ask for a reporter in a defense that does not even 

Mr. GAVIN. Yes; that  is all right. But that is not customarily 

Mr. SMART. No, sir. 
Mr. GAVIN. You cited an instance where there would be a number 

Then 

include a $ ad-conduct discharge as a part of the sentence. 

done; is it? 

of cases tried and four or five of them would have no reporter. 
on the sixth ease the reporter comes in. 

Mr. SMART. Yes, sir. 
Mr. GAVIN. And naturally they assume that a certain punishment 

is oing to be meted out because of the fact that he is there. h r .  SMART. I think, Mr. Gavin, the only way to nail this thing 
down would be to  provide that  a reporter must be providcd in ever 
special case which the table of maximum punishments providcs H. l)acl 
conduct discharge as a portion of the sentence. That  would tw iudu  
all of the cases-- 

Mr. BROOKS. Suppose your trial officer ndnlits 1)oforolisntl t lmt ho 
does not want a bad-conduct-discliarjiu scntwc~o t I i w ~  ; would Y O l l  
atill tak3 it down? 
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Mr. SMART. He can so advise the court. 
Mr. BROOKS, I mean in an ordinary civilian trial for murder down 

in my section the prosecuting attorney can get up and say, “Now, we 
are simply going to ask for manslaughter; we do not expect a murder 
conviction here.” No defendant objects to  that. 

If that power was placed in the hands of the trial officer, would it 
take it away from command influence? That  is the thing that con- 
cerns me. 

hlr. SMART. I personally am not concerned about the point of com- 
mand influence with this particular proportion, Mr. Chairman. 

Mr. BROOKS. Well, are you concerned because of the fact of the 
reporter being absent might diminish the punishment as to  the de- 
fend ant ? 

Mr. SMART. Well, i t  certainly limits the punishment, because they 
cannot give a BCD. 

Mr. PHILBIN. As to the caws where you are not giving a BCD, what 
constitutes the record on appeal for the consideration of the appellate 
court? 

Mr. SMART. I n  the Mavy they have a complete record. In  the Air 
Force they have a narrative record. 

Mr. PHILBIN. And that narrative record is made up by the court 
itself? 

Mr.  SMART. Usually it is the trial judge advocate. The prosecuting 
official makes a narrative of the testimony. That  is, from the record 
which the reporter has taken, the trinl judge advocate makes up one 
for the Air Force. I n  the Army the trial judge advocate has no reporter 
in a special court, and he makes up a narrative, and if there is any 
question that arises about the case there is no transcript of the pro- 
ceedings which may then be transcribed and sent forward for review. 

Mr. PHILBIN. Is there any opportunity a t  that point for the defend- 
ant  or his representative to look over the narrative to see whether 
what was testified to squares with his view? 

Alr. SMART. Yes. 
hIr. DEGRAFFEXRIED. The thing about it, Mr. Smart: If you just 

have i t  in narrative form when it goes up, then.the reviewing authori- 
ties do not get the benefit of the objections which were made by the 
defendant’s counsel and that those objections were overruled and that 
an  exception was taken. So, all the testimony appears to be legal 
because there are no objections and no rulings on those objections 
there for the reviewing authorities to see. 

When i t  goes up in narrative, you have the situation where there 
were no objections, and if there were no objections the t stimony is 
entirely legal; whereas, if objections were made and they were over- 
ruled and an exception was taken, then the legality of that ruling is 
presented to the reviewing authority. 

Mr. SMART. Correct. 
Mr. DEGRAFFENRIED. Therefore, do you not think that in every 

important case-I cannot say in every felony case because they say 
that is not recognized in military law-it should be presented in what 
we call a bill of exceptions; that  is, i t  should be presented in questions, 
objections, what the answer was and what the ruling of the court was, 
so the could rule on its legality? 

A n i t h a t  would be less expensive than to have another one propared 
af ter  you already prepared i t  in narrative form-have the defendant’s 
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counsel raise some objection to it before the reviewing authorities and 
then have to prepare a new one setting i t  out in question-and-answer 
form. 

Mr.  SMART. There are many special-court cases where I do not 
think a reporter is necessary a t  all and we would be incurring, I 
think, some additional, unnecessary expense and go to a lot of trouble 
which is not necessary. But  when you get around to this BCD 
provision-and I say to you that a BCD is almost as bad in practical 
effect as a dishonorable discharge t o  a man, regardless of how the 
armed forces characterize it-then I think you must be very careful 
about the way you handle these reporters and whcther you have them 
or not. 

Air. BROOKS. Every defcndant may be jeopardizrd, though, by 
rnaliing it possi1)lc wen if the trial officer docs not ask for a BCD to 
gct n tlccrw taking nwap his honornldc tliscihnrge? 

l f r .  SI.IAIIT. I \toultl say there is much less liirelihood of that 
happening, l f r .  Rroohs, berause where your trial counsel-the 
prosecuting ofFic*ial--ngrecs that  he thinks that a BCD is not an ap- 
propriatc> part of thr. sentence to be given, if hc is the fair official 
that I think h e  should and mould be- 

Alr. R ~ ~ o o r ~ s .  TThy would you take down that testimony, if he 
agwrs there? 

l l r .  DEGR~FFENRIXD.  If he states there in advance, thcre would 
not lw any ncccssity. 

hfr. SMART. Then they can  stipulate it and waive a reporter. 
hlr. LARKIN. May I say in that case, his views may not be fol- 

lowed. 
hlr .  BROOKS. And, if you insist on a reporter being there, it is 

going to give the man more punishment in some caqes than he other- 
wise would get. 

hfr. SMART. Mr. Chairman-- 
3 l r .  BROOKS. Yes. 
3f1. SMART. I have no suggestions to the committee as to what they 

should or should not do about that matter. I did want to point out 
to you some of the possibilities in it for your consideration before you 
passed it. 

Let us take the case of an 
officer. If he is tried before a special court and he is acquitted of the 
whole works, is there anything about thet trial placed on his fitness 
report? 

It is the prerogative of the court to sentence. 

Mr. RIVERS. Let me ask you this. 

Rlr. SMART. I cannot answer that, Mr.  Rivers. 
XZr. RIVERS. Who can? 
Mr.  SMART. Let me say this. Up unt ilthis time no Navy officer 

has evcr been siibject to trial by a special court. 
Mr.  RIVEI~S.  How about an Army officer? 
Rlr. SMART. Up untii the 1st of February 1949 no Air Force or 

Army officer was subject to trial by special court and I will bet this 
month’s salary that none has been tried by special courts since the 
1st of February. And I will bet furthermore that even though it is 
provided in the law, you are going to live a long time before you see 
any Army, Navy, or Air Forcc officers go to trial before a special court. 

Mr. RIVERS. I think we ought to take cognizance of what could 
happen under this and make provision right here and now that in 
the event one is tried- 

Mr.  ELSTON. A h .  Chairman, if Mr .  Rivers mill yield. 
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Mr. RIVERS. Yes, sir. 
Mr. ELSTON. Would not the whole thing be solved by simply pro- 

viding, as Mr. Smart suggests, that  in case where a bad conduct dis- 
charge may be imposed as part of the sentence a reporter be pro- 
vided? 

Mr .  DEGRAFFENRIED. Yes, sir. 
Mr. BROOKS, Why not put it “unless waived by the court.” 
Mr. ELSTON. Let us find out how much of a burden i t  would be. 

What do you say, Colonel Dinsmore? 
Colonel DINSMORE. It would be a considerable burden, Mr. Elston. 

Mr. ELSTON. How does it happen the Navy is able to do i t? 
Colonel DINSMORE. They have had authority to ndjudge bad 

Mr. ELSTON. %ell- 
Colonel DINSMORE. So we have no experience. 
Mr. ELSTON. If the Navy is able to get reporters, why cannot the 

Colonel DINSMORE. We can. 
Captain WOODS. Our reporters are all enlisted men. 
Mr. GAVIN. Cannot hear you. 
Captain WOODS. Our yeomen are reporters. 
Mr. ELSTON. The Army have enlisted men for reporters? 
Colonel DINSMORE. We do have some, not enough. 
Mr. ELSTON. How about the WACs, are not there a number of 

Colonel DINSMORE. I am quite sure that is true, Mr. Elston. My 

Mr. ELSTON. Of course every stenographer is not a reporter. 
Colonel DINSMORE. That is right, sir. 
Mr. ELSTON. But you do give the WACs some training and maybe 

it would be a good idea to give them some training as reporters. 
Mr. RIVERS. That is right. 
Mr. SMART. Mr. Chairman. 
Mr. BROOKS. Mr. Smart. 
Mr. SMART. As I said initially, I was reluctant to open this question 

up because i t  has taken so much time of the committee. May I 
suggest this to the committee: Having considered the matter, the 
three services are convinced they can live with this provision. 

Now no doubt they have given it deep thought. I would say if 
they are convinced they can live with it let them try it and then if 
they get in trouble we are going to have to do something about it.  

Mr. GAVIN. What you say interests me. If the reporter is there 
he is practically judged before the case goes to court. 

Mr. ELSTON. Well, Mr. Gavin, that  would not be true if you 
provided that a reporter had to be present in every case where a 
bad conduct discharge might he a part of the punishment. 

Mr. DEGRAFFENRIED. That is right. 
Mr. PHILBIN. You can get serious punishment for some of these 

other offenses, besides bad-conduct discharges. It seems to me we 
should try to find some protection for the individual accused in 
such cases. 

Mr. RIVERS. Of course during the war there were a lot of mis- 
carriages. I know plenty of cases in the Navy. I know of one which 

If that situation should prevail. 

I do not have the figures, but- 

conduct dischar es for a good long time and we have not. 

Army get them? 

WACs that are stenographers? 

own experience does not go that far. 
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stands out in my mind. This boy was char ed with something. They 

nobody could get in touch with him. The only man who ever came 
to see him was a chaplain and the chaplain told him, among other 
things, that they could send him to wherever they send them up there 
and put them in jail-somewhere up north, in New England, wherever 
they incarcerate them. 

And i t  scared that boy so that he was delighted-it tickled him to 
death-to plead guilty to whatever i t  was so they could very gener- 
ously and beneficially bestow upon him a bad-conduct discharge. 
It is just like you say. It is a very bad thing. 

That  boy hates to see his record, and to my knowledge he has never 
been home since he joined the Navy. .4nd that  bad-conduct discharge 
can carry the same implications to the boy who served as the dis- 
honorable discharge. 

Mr. SMART. So far as that  is concerned, Mr. Rivers, of course 
complete review is provided of that under existing law. 

Mr. RIVERS. There was not any review of it, because the man 
pleaded guilty and so forth. I do not know how you can avoid it.  
But  this bad-conduct discharge, where they can charge the man with 
the maximum and compromise on a lesser one, is a bad, bad practice. 

Mr. PHILRIN. Do you feel, Mr. Smart, that  a complete review is 
assured in these non-bad-conduct discharge cases under the provisions 
of this bill? 

Mr. SMART. I think a sufficient review is accorded in cases where 
a bad-conduct discharge is not a portion of the sentence. I feel that 
way, Mr. Philbin. Heretofore the Navy has had all of its summary- 
the equivalent of a special in the Army-cases come to the Navy 
Judge Advocate General’s Office, presumably for review. 

That  has not been true in the Army and the Air Force Theydo 
not get to the Judge Advocate’s Officr for review And I will say most 
of them should not. 

Mr. GAVIN. There are thousands and thousands of those cases, 
though. 

Mr. SMAHT. Oh, I will say there are thousands and thousands. 
Mr.  GAVIN. How many men sit and review these cases? 
Mr. SMART. It depends upon what service you refer to, sir. 
Mr. GAVIN. Well, any of them. How many cases would they 

dispose of? What I am trying to find out: How many there have been 
and how many are disposed of and how many are yet to be reviewed? 

Mr. SMART. Those figures will be presented to the committee in 
connection with another section of the bill, if you will withhold your 
question until that  time, Mr. Gavin. 

Mr.  GAVIN. Well, in view of the fact that you have made i t  quite 
evident that the reporter being there prejudices the defendant’s case, 
you either ought to  have him there for all of their cases or not have 
him there for any of them. 

Mr. ELSTON. Mr.  Chairman, to bring the matter tr, a head I offer 
this amendment: On page 18, line 4, add the following sentence: 
‘(In any case where a bad-conduct discharge may be imposed a re- 
porter shall be provided.” 

IS there 
any discussion on it? All in 
favor of the amendment as suggested by  Mr. Elston will make it 

put  him inside of some kind of a hermetics. 7 ly sealed container where 

Mr.  BROOKS. You have heard the suggested amendment. 
If there is not, we will call for a vote. 
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known by saying “Aye,” 
have it. The “ayes” have it. The amendment is carried. 

as amended. 

there; is that right? 

All opposed, (‘No.” The “ayes” seem to  

We approved that section once. We better reapprove it, though, 

Mr. RIVERS. That  amendment comes a t  the end of the section 

Mr. BROOKS. Yes. 
Mr. ANDERSON. Line 4 ,  page 18. 
Mr. RIVERS. I see, there. 
hlr. BROOKS. You are using the annotated copy. 
A h .  RIVERS. I see. 
Mr .  BROOKS. Then that article stands approved HS amended and 

we will turn to article 20. 
N r .  SMART (reading) : 

ART. 20. Jurisdiction of summary courts-martial. 
Subject to  Article 17, summary courts-martial shall have jurisdiction to  t r y  

persons subject t o  this Code except officers, warrant officerq, cadets, aviation 
cadets, and midshipmen for any noncapital offense made punishahle by this Code, 
bu t  no person who objects thereto shall be brought to trial before a summary 
court-martial unless he has been permitted to  refuse punishment under Article 15. 
Where such objection is made by the accused, trial shall he ordered by special or 
general court-martial, as may be appropriate. Summary courts-martial may,  
under such limitations RS the  President may prescribe, adjudge a n y  punishment 
not forbidden by this Code except death, dismissal, dishonorable or had-conduct 
discharge, confinement in excess of one month, hard labor without confinement in 
excess of forty-five da>$:, restriction to certain specified limits in excess of t w o  
months, or forfeiture of pay in excess of two-thirds of one month’s pay 

References: ,4. W. 14; Proposed -4. G. N.,  articles 15, 16. 
Commentary: This article is derivcd from A. W. 14. 

As amended, is there any opposition to  article 19? 

The right 
to  refuse trial by summary court martial is made absolute, exrrpt for 
the case where the person has been permitted to  refuse punishment 
under article 15. 

h h .  BROOKS. Mr. Larkin, d o  you want to  explain that?  
Mr. LARKI\ Well, this provides the jurisdiction for the lowest 

court of the three: The one-man court It is a court that  can try 
enlisted men only. I t  is similar in its punishments to the present 
summary court of the Army and the deck court of the Kavy. The 
one particular change insofar as the Army and Air Force are con- 
cerned is found in the provision that no person who objects to a sum- 
mary court can be tried by that court unless he has pretiously had 
the opportunity of objecting to company punishment and did object. 

The Navy practive at  the present time is to afford the right to  
refuse this court, and the Army’s has been not to  except for the two 
or three noncommissioned grades. 

Other than that, I think this follows a close pattern to what we 
have in all services. 

Mr. BROOKS. You have heard the discussion. Is there any further 
discussion on this article? 

Mr. GAVIN. Yes, Mr. Chairman, I would like to  ask a question. 
Mr. BROOKS. Mr. Gavin. 
Mr. GAVIN. “Hard labor without confinement in excess of 45 days,” 

Mr. LARKIN. Hard labor I think generally is construed to mean 

Mr.  GAVIN. Well, what kind of work? 

what do you mean by hard labor? 

work while in confinement. 
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Mr. LARKIN. What kind of work is performed usually, Colonel, 
do you know? 

Colonel DINSMORE. Trimming lawns, picking up garbage, digging 
ditches maybe- 

Mr. RIVERS. Captain of the head. 
Colonel DINSMORE. Improving the roads around posts, general 

police work-just the ordinary run of housekeeping, Mr. Gavin. 
Mr. GAVIN. What about this rock-pile business with a certain 

cadence; that is, a certain number of blows per minute, and so forth? 
Colonel DINSMORE. Never heard of it, sir. I know as a matter of 

general information that that has been used by the civil authorities 
sometimes. I do not say that we have not done that. I know of 
no case where we have. 

A h .  BROOKS. Any further questions? 
l l r .  ELSTON. Just a minute, Mr. Chairman. 
Mr, BROOKS. All right. 
Mr. ELSTOX. The way this is written any offense, provided i t  is 

noncapital, may be tried before a summary court? 
M r ,  LARKIN. But  if i t  is, then the punishments which may be 

imposed are limited to these punishments set out here. So you can 
try a case by this court which by the table of maximum punishments 
calls for a certain sentence as a maximum, but this court could not 
impose that maximum or could not impose a sentence greater than the 
maximum set forth here even though the offense itself if tried by 
another court might call for or might provide that a heavier sentence 
could be imposed. 
5ir. ELSTOK. Of course that is all to the advantage of the accused. 
l f r .  LARKIX. Exactly. 
l l r ,  ELSTOX. And tl-ere may be a case even of murder- 
11r. LARKIN. That  is right. 
l I r ,  ELSTON. I will say homicide instead of murder because murder 

prcwipposes an intent to kill. But  you might have a homicide case 
that  is not very serious. I t  may have elements of accident in it,  or 
misadventure, which they could try by summary court rather than 
general or special. 

Mr. LARKIS. But if you convicted him you could not give him 
more than 1 month’s confinement, you could not give him a DD or a 
BCD,  and so forth. 

l l r ,  ELsrroix. So you would probably never have a case where an 
accused person would object. 

Mr. LARKIN. That  is right. 
Mr. BROOKS. This is where command influence comes in favor 

of defendant, because the command selects the type of court. 
51r. LARLIX. That  is right. 
I l r .  BROOKS. And if he selects this court, it will actually work to 

the advantage of tho accused. 
l l r .  LARKIN. In  that it limits the punishments, no matter what 

the offcnse, to these limited provisions here. 
Mr. BROOKS. Well, is there any further discussion? Any question? 

If there is no objection to this article, it will stand adopted. 
Mr. RIVERS. I made an observation awhile ago about an officcr 

tried before one of these courts having compctent jurisdiction of 
offenses on which he is charged. Now in the event he is acquitted, 

If not-- 
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would that be noted on his fitness report and used whenever he is 
considered for promotion before a selection board? 

Mr. LARKIN. I do not think so. But  I could say this: The record 
of the trial and the acquittal is not expunged from departmental 
records. 

Mr.  RIVERS. Well th%t could be kept. 
Mr. LARKIN. But  I do not know specifically about the fitness. 
Captain W'OODS. It would have to be a matter of departmental 

regulation after enactment of the code, sir. I could use the analogy 
of the courts of inquiry. 

Mr. RIVERS. I do not think a man ought to be tried in the star- 
chamber proceedings of a selection board. 

Captain WOODS. There is no doubt in my mind that this would be 
made a matter of his personnel record. 

Mr. RIVERS. Would it be out of order for us to  consider that in this 
same document here a t  the proper place? 

Mr. SMART. 1 doubt if i t  would be appropriate in this Code to  legis- 
late along those lines. 

Mr. RIVERS. Where would you legislate it? 
Mr. SMART. Well, as a practical matter, Mr. Rivers, I do not care 

what you write into the law, if the appropriate people in any depart- 
ment so desire, even though this officer hns been acquitted, I can assure 
you that that will be considered by people in the selection board 
whether or not you have it in the law. 

Mr.  RIVERS. Only God Almighty with His infinite wisdom, om- 
nipotence, and omnipresence knows what happeds behind the closed 
doors of a selection board. I tell you that  because I know whereof I 
speak. 

Mr. PHILBIN. Does the record of an acquittal now appear on his 
fitness report? 

Mr. SMART. The captain says it does not. 
Mr.  PHILBIN. It appears in other records. 
Captain WOODS. Yes, sir. 
Mr. LARKIN. That  is right. 
Mr. PHILBIN. But there is no notation on his fitness report. 
Captain WOODS. So. 
Mr. PHILBIN. So that would not be considered for promotion under 

Captain WOODS. That  is right. 
Mr .  GAVIN. But that record is always available? 
Captain WOODS. That  is right. 

present regulations. 

Administratively every record goes 
to the Bureau of Personnel and they make a notation on a particular 
court martial whether or not it constitutes a matter of interest in the 
particular officer's record. 

Mr. RIVERS. Of course if he had been disciplined somewhere down 
along the line that should be there. 

Captain WOODS. That  is right. 
Mr.  RIVERS. But  where a court of competent jurisdiction has ren- 

dered him innocent, I think it should not be. I t  should be prohibited. 
Captain WOODS. Administratively it is prohibited now, sir. 
Mr. RIVERS. Well, i t  could be changed administratively. 
Captain WOODS. It could. But for the same reasons that persuaded 

In acquittals they do not. 

them for not doing it, they would continue. 
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Mr. PHILBIN. Administratively, Captain, the fact that a m a n  
has been tried and acquitted is not taken into consideration by a 
promotion and selection board. 

Captain WOODS. That  is correct. There is no information before 
the selection board on that fact. 

hfr. BROOKS. Now, let us proceed with article 21. 
Mr. SMART (reading) : 

ART. 21. Jurisdiction of courts martial not exclusive. 
The provisions of this Code conferring jurisdiction upon courts martial shall 

not be construed as  depriving military commissions, provost courts, or other 
military tribunals of concurrent jurisdiction in  respect of offenders or offenses 
tha t  by statute or by the law of war may be tried by such military commissions, 
provost courts, or other military tribunals. 

References: A.  W. 15; proposed A .  G. N., article 5 ( f ) .  
Commentary: The language of A.  W. 15 has been preserved because 

i t  has been construed by the Supreme Court. (See Ex Parte Quirin, 
317 u. S. 1 (1942).) 

Mr. ELSTON. Mr. Chairman, might we have some explanation for 
the record of what is meant by “military commission, provost 
courts, or other military tribunals”? 

51r. BROOKS. You want to undertake that, hlr. Larkin? 
Mr. LARKIN. Well, which part of i t  concerns you, Mr. Elston? 

Is i t  the “other military tribunals”? 
Mr. ELSTON. No. I think for the record there ought to be an  

explanation of all that. “Such military commissions”-someone on 
the floor may want to know what a military commission is. 

L1r. LARKIN. I believe a military commission may be defined as a 
tribunal which can be set up for the trial of persons who offend against 
the law of war. 

Mr. ELSTON. Appointed by the President? 
Mr. LARKIN. By the President. You have an example in that 

Sabateur case. That  was a military commission. 
A provost court is-what, Colonel Dinsmore? Is that a military 

govern;nent court or is it-- 
Colonel DINSMORE. It is an occupation court. 
hfr. LAHKIN. It is an occupation court; a court that may be set up 

by the occupation authorities within the area that they occupy. 
There are other military tribunals. Are they occupation courts, 

too? What other kinds are there? 
Colonel DINSMORE. Courts of inquiry. 
Mr. ELSTON. Well, a court of inquiry does not have power to impose 

punishment, does it? 
hlr. LARKIN. No. We have a provision in article 136 here for 

courts of inquiry, which cannot impose punishment or make a finding 
of guilty or not guilty. 

Colonel DINSMORE. I suppose a Military government, court is a 
military tribunal. 

Mr. LARKIN. And that is a court that  is similar, then, to the provost 
court; is that right? 

Colonel DINSMORE. 1-rs; with greater jurisdiction. 
Mr. ELSTON. I am wondering if we should not consider, then, a 

jeopardy provision, unlrss you h a w  covrrcd it in some later general 
jeopardy section? 

Mr. LARKIN. We have a jeopardy section which I believe applies 
to this. 
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Mr. RIVERS. That  is right. 
Mr. PHILBIN. Do you have a section that niay relate to  possible 

conflict between military and civil courts, such as we had a t  Hawaii 
during the war? Do you recall that particular incident? 

Mr. LARKIN. That was a question of martial law rather than 
courts martial. 

Mr. PHILBIN. That was martial law versus civil law. 
Mr. LARKIN. That is right. 
Mr. PHILBIN. Of course it would not be covered here. 
Mr. LARKIN. That  is right. 
Mr. PHILBIN. I t  was not contemplated by this section. 
Mr. LARKIN. That  is right. 
Mr. PHILBIN. Or anything in this code. 
Mr. LARKIN. That is right. 
hlr. ELSTON. I wanted to be certain that they cannot try a person 

before one of these other military commissions and perhaps get an 
acquittal of the accused and then have him tried by general, special, 
or a summary courts martial. 

Mr. RIVERS. That  is right. 
hlr. LARKIN. I think that concern is a real one and I think the 

jeopardy provision does and should apply. 
Mr. RIVERS. I think it covers it. I was looking over this provision. 
Mr. LARKIN. That is right. 
Mr. BROOKS. Is there any objection to Mticle 21? Ib not, it stands 

approved. 
Now on article 22-that covers an appointment and composition 

of courts martial-I would like so ask hIr. Smart this: Is it possible, 
Mr. Smart, to bypass this article and still proceed with a discussion 
and approval of the subsequent articles? 

Mr, SMART. It is entirely possible, h1r. Chairman, if this article is 
highly controversial with the committee, that it can be passed until 
o, later date and reconsidered a t  that time by the committee. 

Now of course you will recall that this brings into focus the propo- 
sition as to whether or not the convening authority shall remain to 
be the so-called command or whether you are going to have command 
submit panels from which a judge-advocate officer or some superior 
command will select the court. 

If it is the sense of the 
committee that  you want to adopt 22 as it is written and let the com- 
mand continue to appoint courts, then you could dispose of the 
question a t  this time. 

If on the converse there is a substantial feeling that you should 
adopt the panel idea, certainly I know that the Departments will 
want to be heard and I feel in all fairness should be h a r d .  

Mr. BROOKS. Well, would we have to also bypass article 23? 
Mr. RIVERS. Yes; the whole works. 
Mr. SMART. I think not., sir-not on special and summary courts, 

because special courts do not involve a law officer, they do not require 
legally trained personnel as trial counsel and defense counsel, and in 
most of them they are not accorded the same complete review that 
general courts are. I think you could very well consider 23. and 24 
completely apart from 22. 

Mr. BROOKS. Well, what is tho pleasure of the committee, then, in 
reference to bypassing the qucstion of command influence for the 

Now that  is the one big question right here. 
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present? We promised Mr. Anderson to have Professor Morgan 
back here. 

Mr. ANDERSON. Mr.  Chairman, I wanted to refer to that agreement 
which I understood we had when we started the reading of the bill by 
articles that we could return if we wanted to any article that  is 
tentatively approved, to reconsider it or to hear Professor Morgan. 

N o w  as I have indicated to 51r. Smart, I have a very comprehensive 
communication here from Professor ?rZ organ which makes it unneces- 
sary for me personally to require him to appear here as  a witness 
again. 

But in a matter that  is 
as  controversial as 22, I agree with Mr. Smart that if we are going to 
change the provisions of the bill as it is written the Departments are 
entitled to be lirnrd if they so desire. 

hIr. GAVIN. We said when we discussed these articles that all those 
who appeared before the committee be so notified, so they can be in 
attendance to make any suggcstions they may care to offer. 

hlr. RIVERS. Xotify them so they can hear first-hand what way say 
about them behind their backs. 

hlr. BROOKS. Well- 
Mr. RIVERS. Let me ask Mr. Smart this. If we want to relieve 

the command of this burdensome obligation now imposed on them, 
would this be thr place to do it? 
111.. SMART. l ' h i i  rvould be one of the places if you want to attack 

thc propo~ition of command control. And I say I have no hesitancy 
in going on the record right now as subscribing to the ideas of General 
Ritrr and others. I do not think it would be appropriate to change 
this section. 

Many 
things l iaw been suggested that are certainly fine from an ideal sense, 
and everybody who.thinks about justice would hope that they would 
be donc. 

But so far as the services are concerned, I do not think they are 
practical, and I am perfectly willing to say so to thls committee now. 

5lr. RIVERS. Now in that connection, if we made a separate judge 
advocatc sct-up, would that cure the defect about which so many of 
us complain? 

Air. SMART. It would be helpful in my opinion, sir. I think the 
establishment of a Judge Advocate General's Corps, if that is the wish 
of thc committet., for the Air Force and the Navy-the same as has 
already becn done for the Army-could very well stand on its own 
feet and not bc any part of the consideration of article 22. 

Alr. RIVERS. Thcn it would minimize a lot of the criticism which 
is dircctrd a t  command influcncc? 

hlr. SMART. It would certainly minimize the criticism. Whether 
it would curc the dcfcct, that is something I can't say, sir. 

JTr. ANDERSOS. Is  tlirrr anything in this code which sets up a 
sepnrate Judge Advocate Corps? 

Mr. ANDERSOX. Well, Slr. Chairman, perhaps thc way to attack 
this thinp, then, is to do it bac*liward, by getting the sense of the 
committw first in connection with the possible establishment of a 
separate Judge Advocate Corps for all three of the services. 

I understand he is coming down anyway. 

I think there is a lot of wishful thinking being done about it. 

Is that also your opinion? 

hfr.  I d 4 R K I N .  K O .  
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Then if the committee indicates that it wishes to set up a separate 
Judge Advocate’s Corps, go ahead with the consideration of article 22. 

Mr. BROOKS. Well, the only difficulty there, would be this, it seems 
to me: I doubt that a separate Judge Advocate’s Corps would be 
germane to this particular bill. 

Mr. SMART. Only to this particular extent, 51r. Chairman- 
Mr. BROOKS. And certainly-go ahead. 
Mr. SMART. I am sorry to interrupt you, sir. It would make only 

this difference: I n  the Army you have a Judge Advocate’s Corps, 
whereas in the Navy and Air Force you don’t. So suppose you would 
pull out this appointing or convening authority from so-called com- 
mand channels and give i t  to a judge advocate in the Air Force or 
the Navy. So you wouldn’t have accom- 
plished a single, solitary thing- 

Mr. NORBLAD. It would be in separate command then. 
Mr. SMART. Because they have no corps. They are officers of the 

line in the Navy and Air Force. 
Mr. NORBLAD. If we set them up as separate, they will be separate. 
Mr. SMART. Yes, sir; if you set them up as a separate corps. 
Mr. RIVERS. That is what we are talking about. 
Mr. SMART. But I say under existing conditions- 
Mr. RIVERS. They are not going to exist like they are, if 1 have 

anything to do with this bill, when we finish this bill. 
Mr. SMART. I will subscribe to what you say, hlr. Rivers. 
Mr. RIVERS. If my vote has anything to do with it. 
Mr.  GAVIN. What was your observation again? Will you state 

that again? 
Mr. SMART. As of today, Mr. Gavin, you have no Judge Advocate 

Corps in the Air Force or the Navy. 
Mr. GAVIN. That is right. 
Mr. SMART. So that if you gave, under srticle 22 here, the authority 

to convene courts to judge advocate officers- 
Mr. GAVIN. With a special Judge Advocate Corps to be set up. 
Mr. SMART. If you do that, then that casts a completely different 

light on it. But as of now you wovld have accomplished nothing as  
far as the Air Force and Navy is concerned. 

Mr. GAVIN. We are trying to work that out. 
Mr. RIVERS. I believe the reason Professor Mordan didn’t bring 

up a recommendation for a separate Judge Advocate Corps is because 
if he had the bill would still be up there in the Departments. 

Mr. LARKIN. It wasn’t within the terms of our reference, in the 
first place, Mr. Rivers. 

Mr .  RIVERS. Sir? 
Mr. LARKIN. The question of a corps was not within the terms of 

reference of the committee. The committee did not provide for a 
corps for the Air Force or Navy. Nor did they attempt to change in 
any way the corps heretofore provided for the Army. 

Now, the question of a corps in the panel plan as recommended to  
the committee by a number of witnesses relates to article 22 to the 
extent that under that plan the appointment of the members of the 
court would be by the corps officers. 

The appointment of the members of the court can be of course by 
the command even though you have a corps. That  is illustrated 
by the fact- 

It is still in command. 
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Mr.  GAVIN. Not necessarily so. 
Mr. LARKIN. Not necessarily so, but as a fact i t  can be and is. 
Mr, GAVIN. As a fact it can, but i t  can’t also. 
Mr. LARKIN. That  is right. 
Mr .  RIVERS. It may not, also. 
Mr. LARKIN. But  under the present provision in the Army, where 

you have a corps, the members of the court now, in the same fashion 
as article 22 provides, are appointed by the command. So while 
there may be a relation between the two, they can both exist 
separately. 

the command. 
Mr .  RIVERS. I don’t think we ought, right a t  this time, to constrict 

But  I do think that we should give some autonomy - 
to the judge advocate set-up. 

Mr. LARKIN. I think, as Mr. Smart says, if the sense of the commit- 
tee is that they desire a corps for all services, that  is one judgment to 
make. Then, secondly, you will follow through and determine, having 
a corps for all just as you have for the Army now, whether you want 
that  corps and its members related to the appointment of the court 
members or not, 

If you do not, that  is if you have come to that  conclusion, why it 
is perfectly appropriate to consider 22 right now. If, however, you 
desire in addition to a corps throughout and that  the appointment be 
by corps members, then of course 22 will have to be changed com- 
pletely . 

It 
is one that  I think should be taken up in considerable detail. If you 
desire to take it up in that  detail or if your conclusion already is that 
there should be corps and they should control appointment of mem- 
bers, then I would ask that the detailed discussion of this 22 be post- 
poned until various Secretaries of the military come in and present 
their views to the committee. 

Mr.  ELSTON. Wouldn’t i t  be appropriate to just pass all of part V 
until that time, because there are some other sections, too. 

Mr. GAVIN. What does part V cover? 
Mr. RIVERS. The whole works right there. 
Mr. ELSTON. For example, article 26 might be related, where you 

refer to the law officer of a general courts martial and so forth. Why 
shouldn’t the whole article just be passed until we decide that funda- 
mental question. 

Sl r .  RIVERS. That is right. 
Slr,  LARKIK.. Arid that is a most important question of course. 

Mr.  PHILBIN. Yes. 
hlr. RIVERS. Yes. 
Mr.  LARKIN. I think that is perfectly appropriate. You can take 

up phases of the rest of this. But  to the extent that  it concerns 
appointment of either court members, law officer, defense counsel, or 
otherwise, why- 

Mr. GAVIN. Mr. Chairman, we will have to come back to i t  eventu- 
ally. I suggest we go on, passing part V. 

Mr. LARKIN. Your decision it seems to me ought to be based on 
your present state of mind on this whole subject. 

Mr. BROOKS. There is no motion before the Chair, so in the absence 
of a motion and unless there is objection I am going to pass this 
article by and set the whole matter of taking up part V down for a 
special day and ask hlr. Smart, if he will, to notify all interested parties 
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to be present and notify all the members of the committee with a 
special reference to the fact that  we are going to take up this disputed 
point-setting it all down a t  one time. 

Mr. ANDERSON. Mr. Chairman, may 1 offer a suggestion? 
Mr. BROOKS. Surely. 
Mr. ANDERSON. Not in the way of a motion. Mr. Larkin made 

quite an explanation there of what the committee is goin to be 

Advocate Corps and whether or not the corps will select the officers for 
courts martial or whether that will be done by command. 

Mr. LARKIN. Yes, sir. 
Mr. ANDERSON. Now I would suggest, Mr. Chairman, that *Mr. 

Smart and Mr. Larkin prepare for the committee, particularly for 
those of us who have no legal background, a brief in words of one 
syllable so we will understand what we are doing when we take this 
motion, this motion or this motion, because we are going to hat-e to 
make u p  our mind as members of the committee and I would like to 
know just exactly what I am voting on when that  time comes. That  
is just in the way of a suggestion. 

I think the 
committee would like to have you gentlemen advise them in reference 
to a separate Judge Advocate Corps before the committee would 
want to pass judgment on that. 

Mr. SMART. Mr. Chairman, I shall be glad to prepare a brief and 
in as nonlegal terms as possible. 

Mr.  HARDY. And make i t  as brief as possible. 
Mr.  SMART. Or I will be glad to discuss it with you personally if 

you should desire to do that, if you have time. 
IMr. RIVERS. Why don’t you do this-if Mr. Anderson will yield-- 
Mr. ANDERSON. I am through. 
Mr. RIVERS. Why don’t you explain the two plans separately, you 

and Mr. Larkin, and send it to all of us so whichever one appeals to 
us we can vote for. 

Mr. SMART. It is my honest opinoin that that could be done here 
in a 3 or 4 minute conversation more satisfactorily than i t  can be 

confronted with if the committee decides to set up a specia 9 Judge 

Rfr. BROOKS. I think your suggestion is excellent. 

I will yield the floor. 

done on paper. 

and move on to part VI, article 30. 
Mr. BROOKS. Well, we will pass the part V by for the time being 

If you will read article 30, Mr. 
Smart. 

Mr. SMART (reading): 
ARTICLE 30. Charges and specifications. 

(a) Charges and specifications shall be signed by a person subject t o  this Code 
under oath before an  officer of the armed forces authorized to administer oaths 
and shall state- 

(1) tha t  the signer has personal knowledge of, or has investigated, the 

(2) that  the same are t rue  in fac.t t o  the best of his knowledge and belief. 
(h) Upon the preferring of charges, the proper authority shall take immediate 

steps t o  determine what di5position should be made thereof in the interest of 
justice and discipline, and the person acciiied shall be informed of the charges 
against him as soon as practicable. 

matters set forth therein; and 

References: A .  W. 46a; A. G. N., article 43. 
Commentary: This article should be read in conjunction with arti- 

Subdivision (a) is derived from A. W. 46a and is new for the Nav . 
cles 31-35 which deal with procedures before trial. 

Subdivision (b) requires disposition of the charges as soon 8s possib 9 e 
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and provides for the notification of the accused. 
an offense to unnecessarily delay the disposition of a case 

A h .  BROOKS. Any discussion on this article 30? 
Air. ANDERSON. This has to do primarily with the expeditious 

handling of these cases, which we discussed the other day in connec- 
tion with article of war 1, ns I recall it? 

A h ,  LARKIX. That, plus the formal beginninq of the case. 
Rlr. DEGRAFFESRIED. Air. Smart, do you like that word “pralc- 

ticable” there? * T h a t  would you think about using the word ” pos- 
sible” there? 

Air. S.V.\RT. I think, l l r .  deGraffenried, you would rornc o i i t  at t h e  
same plarc because there are otlier provisions in the bill which p lucc~  
a duty upon people to expedite these things. 1 think this wortling, 
while it docs seem a little lax, is satisfactory. 

A h .  ~ ~ G R A F F E N R I E D .  All right. 
A h .  PHILRIS. Do you have other safeguards in tlie bill to  r q u i r e  

a man to be notified and in timely fashion of the chaTge-- ugaiast him.? 
hlr. SMART. That  is correct, hlr. Philbin. Pretrial incest:gai ion, 

counsel a t  pretrial investigation and things of that character 
hlr .  BROOKS. Someone, hlr. Smart, suggested durilig !hc COUINJ of 

the hcaiings that we add to subsection (b) a statcriierit s:h;~cifically 
stating that the accused shall be informed of tlie charges rlgairist hini 
as soon as practicable and because of his constitutional right. 

A h .  SMART. I don’t remember that I raised that point, Xlr. Chair- 
man. 

hlr. Bnoom. That is not the point exactly, but sonieoiit referred 
to  it in the hearings. They thought they should statc the rcneon for 
the iriformatioii \\as because of the constitutiorial riglit. 

h l r .  ShiAm. That  was Colonel Oliver, sir, in behalf of thc Reserve 
Officers Association. But I think this section presupposps that , atJ 
m y  rate 

Rlr. BnooKs. h j -  discussio~i on this? 
A l r  G A ~ I N  (rending) : 
I‘pon the preferring of thr  charges, the proper authority shall take inrw~4if i te  

Article 98 makes it 

steps to deterlnine \\hat diq)o4tlon 5hollld be made thereof- 

and- 
tlie prrson accuscd shall be irifornied of the charges against him as soon as Prac- 
ticable. 
Horn long do you think that “ practicable” is? 

hIr.  S i r . 4 ~ ~ .  It happens pretty fast, 111’. Gavin 
Rlr. GAVIN..  Sometimcs it doesn’t happen so fast, too. Thcy 

languish in a jail somewhcrc for a considerable lcngth of time before 
they gct arourici to it 

l I r .  Shiam. 1 ngrer w i t h  you,  sir, that it has been abused. 
l l r .  GAVIN.  Yes. I think, l r r .  Cliairmnn, some specified time 

ought to bc in therc, iiistcad of lcaving that open. 
l l r .  YORIILID.  ‘rhcrr IS n 111an t h t  I dc>fenc!cd during the mar 

who WIS I i c ~ l t l  for 2 \\ oel\c i l t  p l i o t l i c 3 i ’  bast 1)c~fore lie \ \ a s  even returned 
to oiir h i s c  aiitl c1i:~rgctl 

hlr .  RIVERS \Vhy don’t you say “fortli\+itli.” 
hlr .  BROOKS Or “immc~tliatc~l~-.” 
l f r .  DCGHAFFEKIIIED. ‘l‘liat is what I think. W e  ought to have 

“as soon as possible” or “forthwith” or “immediately” or something. 
That  “practicable” is so broad. 

h’lO\\Ii 0 30- ?!I 



Mr. PHILDIN. What other safeguards do you have in this bill‘? 
hlr. LARKIK;. Well, in article 10, thcrc is a provision that the com- 

mittee has already consictrred which prvvidw that ininiediatr steps 
shall be taken to inform him, that is t l i (> ncci tscd,  of tlic spccific 
wrong- 

11r. BROOKS. Tlic point was Lroiight o u t  there that you don’t say 
imniediately infornicd but you sny that ininicdinte s tcys  shall be 
taken to inform him. 

Mr.  RIVERS. I move, hTr Clinir~iiiin. ttint “as sooti as prncticable” 
be deleted and “forthwith” h siibstitii tcd tlirrcfor. 

Mr. I I  IRDY. How ahou t  “promptly”‘? Wouldn’t that work just 
as well? I t  will phrase out n little hit hctter if ~7011 say “the person 
accused shall he promptly iriform(d of t l i c  t~t inrgc~ apninst him.” 

11r. G ~ V I N .  Well, it is n l l  nc”~tIirig XIS to 1iow you intc.rprct the 
word “promptlj-.” 

Mr.  RIVER^. ‘Torthwitli” is nhotit as fnqt as you can Ict a man 
know. 

Mr. BROOKS. I t  is pretty hard to justify not lctting a defendant 
know what he is being lieltl for n-hcti cahurpcs liave bcrn prcfwrrd. 

J l r .  LARKIS. Once agnin I draw your attention to article (38, nhich 
providrs that it is an offensr ngtiiiist tliis rode-- 

M r .  G.\vrs. Provides what’? 
51r. LARKIX. That it is an offcnsc against this code for any person 

to be responsible for iinneccssary dcluy in thc disposition of any case 
against an accuse.tl. 

hlr. DEGR ~ F F E \ R I E D .  J I I  otlier’ words, iiiicler the {bode as written 
there are othrr  pro^ isions tlic1ro d i i c ~ h  rqii irc him to he informed 
forthwith. 

hlr. IARKIN. I think so. 
hlr. D E G H A F F E ~ R I I ~ ~ D .  In otlit’r words, promptly or immediately. 

And if other provisioriq p r o v i d ~  t h a t ,  bvhy riot l(lt this provision pro- 
vide it and keep t i l l  of tlicni dike 

hlr .  P H r L I j I x  I ( I o I i ‘ t  tliink that 14 tru(> 
hlr. E ~ s r o s .  TViII thci gcintlwinri yicl t l ‘~ Y o u  rcrncrnbcr tlie other 

day on the floor wc lint1 :in a m c ~ i i d m w i t  o i i  thc rent control bill to 
strike out tlirs w o r ~ l ?  “n.Iic~r(~vor p iwt i c*a t ) l c”  on t l i v  tlicory t l i n t  i t  
just gave the Kont .4tlrriinistrator nutiiority to fix any tirnc hc saw 
fit,. 

Mr.  RIILRS. ‘I’lint IS riglit. 
hfr .  F;r,s,rov. So J think the suggrstion that  tlie word “forthwith” 

be put in tlierc3 would h i  pcrliaps Ixhttcr than  anything elsc. 
JTr. GAVIY. Th(> grritlemnu lins so movrd. Let us vote on it.  
hfr. BROOKS. I t  hus bwn movrd that we vote on this motion. All 

in favor of the words “fortliwitli” iridicntcd hy my collenguc to the 
right, h1r. Rivers, will say “ayr ” All o j ) p o ~ t l ,  “110.” T h e  amend- 
ment is rarricd. 

Mr. J,  ~ R K I S .  \V(>ll, in VIC’W of t l int  nmt~ritlmcnt, l l r .  Chairman, 
may I suggest an adtlitiorinl nmc>iitlinc1iit to covor this sittintion. 
Suppose you don’t have t h c  n c ~ ~ u s o t l  i r i  csristotlp:’ You know you can 
swear oiit c#linrg(’s M. itliout 1i:~ving t t i c b  n c - c u w l  in ciistotly. 

‘I’hci f w t  of thc  offrriw chargtd againit i r i ~ n  ni:iy ( w t i i v  to the  notice 
of thc propcr authoi i t i w  \Vit rirssc~s or c ~ o ~ r i p l n i n a r i t s  or vivtirns 
who allcgr. tticby have b r ~ n  wronged i r i  s o m ~  \vny may COIII(I  into the 
hlilitary Establishment ant1 c.onipl:iiri 

The same words might lw ol)jwtionnbl(~ her(. 
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Commentary: Subdivision (a) extends the privilege against self- 
incrimination to all persons under all circumstances. Under present 
Army and Xavy provisions only persons who are witnesses are spe- 
cifically granted the privilege. Subdivision (b) broadens the com- 
parable provision in A. IT-. 24 to protect not only persons who are 
accused of an offense but also those who are suspected of one. Sub- 
division (c) is similar to -1, W. 24 in that the privilege against self- 
degradation is granted to witnesses before a military tribunal and 
persons who make depositions for use before a military tribunal. It 
is made clear that  this privilege cannot be invoked where tlic evidence 
is material to the issue-where it might be crucial in the determination 
of the guilt or innocence of an accused. Subdivision (d) makes state- 
ments or evidence obtained in violation of the first three subdivisions 
inadmissible only against the pcrson from whom they w ~ r c  obtained. 
This conforms with the theory that tlic privilege against self-incrimina- 
tion and self-degradution is a personal one. 

The international violation of any of the provisions of this article 
constitutes an offense punishable under article 98. 

It is unnecessary to provide in this article that  the failure of an 
accused to testify does not create a presumption against him. See 
title 18, United States Code, section 3481. 

51r. RIVERS. Isn’t that  about the same way as  it is in civil courts? 
Mr. LARKIN. Well, it goes further than civil courts, and on the 

other hand it is changed a little bit from the provision in the Elston 
Act. I n  the Elston Act 
there was an amendment ofiered on the floor, if you will recall, which 
provided that a witness need not answer a question which would 
tend to degrade him u-hether or not that  answer or question was 
material to the issue. 

Now that goes very much further than any civilian rule, which is  
normally that you may not be required to answer a question the 
answer to which would degrade you if it  is immaterial to the issue. 

But  if i t  is material to the issue, why then you are not free to refuse. 
It all has to do with the question of a degrading ariswcr or an answer 
which would tend to degrade you. 

We rephrased the lnnguage arid protect a person from making a 
statement which would degrade him if it is immnterial to the issue. 
But if i t  is material to the issue then he must make the answcr. 

Mr. PHILBIN. Why don’t you usc the language “incriminntc” there 
rather than “degrade”? 

A h .  LARKIK’. Kell, iricriminatc is a differrnt concept than d(~prat1e. 
We do use the langiiagr “incriminate” and provide the standard pro- 
tection against incriminating statemrnts. 

hfr. P H I L R I K . ‘ ~  was rcfciring to thi.; particular siibscction (c). 
Mr. LARKIN. F e l l ,  (h) covers inrriminating, hfr. Philbin. 
There are two other changes. 

I can point them both out quickly, I think. 

That is my point. 

In  (a) wr have provitlctl, you will 
notice, that no person shall comprl any pvrsori to incriminate himsclf 
or answer a question which might inrriniinate him. Heretofore, in 
the Articles of War and in last year’s act, it wns limitrd to witncsscs. 

In addition we have provided, a$ you s w ,  that  a prrson must be first 
informrd in effect that anything hc says can tw used against him. 
That  is not a requiremrnt normally found in civil courts-this provi- 
sion of informing a man in advance. 
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Xlr. BROOKS. Isn’t it a requirement in the Federal courts? 
Rlr. L ~ R K I N .  1 don’t bzlieve so. It is not in most State courts. 

But here we do provide that you must inform him in advance and if 
you don’t, then anything he says is inadmissible as far as he is con- 
cerned. 

hlr .  ELSTOS. Air. Chairman, it would seem to me that subsection (c) 
goes farther than you need to go in any criminal case. Who is going 
to determine whether or not the statement is material? Every ac- 
cused person could say, “ I  refuse to answer on the ground that  my 
answer is not material to the prosecution.” 

l f r .  IIARKIS. I think the law officer does. 
SIr. ELSTON. W ~ l l ,  statements may be made outside of the presence 

of a law officrr. Suppose a man is arrested out in the field somewhere 
arid he makes some statement, or even if he is before the law officer. 
Ile says, “ l l y  statcment is not material.” 

The Ian- officer says it is material. You have a dispute between the 
a c w i s d  and thc law officer. There is nothing in the code that indicates 
that the law officer is final authority. 

Furthermore, as I understand criminal law, a person can at  any time 
refuse to  answer a statement on the ground that it would degrade him. 

Slr. P H I L ~ I N .  That is right. 
J l r .  ELSTOS. It is only when it mill incriminate him. Every admis- 

sion of crime is degrading. He could say “Well, I won’t answer the 
question because it will tend to degrade me.” Of course, if he answers 
it and it indicates his guilt, it would degrade him. 

I t  would srem t o  be a complete loophole for anybody to get out of 
answering questions. It is only when it would k n d  to incriminate 
him. I think 
when the amendment was offered on the floor last year they confused 
the degrading feature with libel, in some offense where a statement is 
degrading and that is made the basis for the prosecution. 

Sir. LARKIN. I think they confused on the floor the degrading 
statement in that they were trying to make i t  inadmissible whether 
or not it was material in all cases. 

Mr. PHILRIN. Applied the same rule that you apply ta incrimina- 
tion; in other words, to degrade him? 

Ah-. LARKIN. Yes. - 
hir. ELSTON. Well, isn’t every inquiry material? 
hIr. LARKIN. S o t  necessarily. 
hIr. ELSTOX. The best crimina investigator will take the least 

little thing and sometimes develop something from it. How are you 
going to pass on everyone of those questions and determine whether 
or not it is material? 

Mr. LARKIN. I n  the investigation stage you certainly have difficultg. 
hlr. ELSTOX. Well, doesn’t that apply in the investigation stage? 
Llr. LARKIX. Yes; that is right, as well, of course, as on the trial. 

Now on the trial you may have a number of questions the answers to  
whiclh woultl be dcgrading to the witness and still not be incriminating. 
Slr. ELSTON. Well, when you get to the trial stage, of course it is 

much easier to pass on the question because a t  that  time the charge 
has been made in writing, the accused knows what he has to face 
and so does his counsel, and you have a better opportunity to deter- 
mine what is and what is not material. 

I don’t think subsection (c) belongs in h&e a t  all. 



But in the  irivestigntioii of a niat’ter how ctiii anyhotly say Ivlint is 
material, because you fitid out  from y o w  itivcstigat ion wlitLt is 
material. 

Mr. I , . \ R I < I S .  Yes. 
l l r .  Er.sms. I-oii find out upoii iiircstiptioii wli i i t  vli:it~g(> t o  ninkr. 
M r ,  LARKIS. Yes. 
111.. ELsros.  If IVL’ got su1)section ( ( 3 )  in l ici~> w o  miglit a s  i v~ l l  

A h .  RIVERS. l-ou are  not wee-ltlcd to that ,  arc you. sir? 
Slr ,  ELSTOS. You  are not \.c-rcldcd to  tha t  sclction, tir(1 you?  
l f r .  IARKIS. S o .  T h a t  is tin acltictl protcction, [ l i n t  is all. 
J l r .  ELSTOS. I thinlr it gives too much protection. It enables tlic 

Sfr. LAIIKIS. Wcill. in tlie sanio way pimvitlitig i t t i  o1)Iigx t ion t o  

Jlr .  BROOKS. You incan tlic constitutiorinl I)t,o.c-iiioii? 
311.. T A R K I X .  So fa r  as iiicriiiiinatioii is (~oi iwri i ( :d .  
l f r .  ELSTOI\. That is a l l  riglit. That is i i p  tihove. 
l f r .  TARI;IS. That is riglit. 
Sfr. EISTOS. That is in suhseciioii ( 1 ) ) .  

throw tlie whole thing out. 

guilty person to escnpe. 

inform h i  heforc lit’ spiwlis is moro [I i : i i i  t l i c  itsiinl p t v t i ~ c t i o i i .  

‘I‘liat is p(ii’fPOtlJ’ all right. 
B u t  any prosec,uting at  tonicy who \viis cviifrontcvl wit 11 siihscvtioti ( e )  
would h a w  an an-ful time making out n case. nncl  so ~ r ~ o u l d  tlie Police 
Department. The FBI would hnvr a terriblc time. 

l l r .  LARKIS. Excuse me 1 second. 
Slr. RIVERS. H o w  do  you feel aboiit i t ?  
l l r .  DEGR.~FFEKRIED. l I y  present opinion is that it  n o r l l d  cripple 

the invest igation. 
3lr .  T , A I < K I S .  Slay T point out ill this coniic~c~tion. gotitlc~mcn, that  

this protection against making a dcgrncling statcrnrni l ins h c n  in the 
Articles of TYar for a long time, it was in the Elston Act atit1 wns niotli- 
fied on t h e  floor in the  way I drscrihctl i t ,  iind I think applies to the  

hecausr i t  dors say hcrc: 
court processes in tribunals rather tliaii to  tlic: pi~itrinl investig‘ ‘1 t ’  1011 

S o  perwri s i i h j cc t  t o  ti:ii C ’ o t l c  shall co~nywl aiiy 1)ermii to  niakc n ,-tatciiic~iit or 
prodiice evidence before or for i i w  br,forc a militai,!. t ribi1nnl. 

If that is iiot clvai*! why wo coli cltirify i t  aiid malic: s t i i~’  t h c i t  it is 
limitcd hclforct somc military tribunal of soiiie c.Iiurci(~tcr, (v)ilrts 
martial o r  otherwise. R u t  the riotioii of the protection ngaiiist a de- 
grading stntpnient is not n iiew one. 

Kow if it is riot clear that i t  tipplies 
to when you fire h f o ~ ~ !  n military tribunal,  I think \ve should rnalte i t  
so. It 1v0111d cause thc difficulties J I r ,  Elston sets  forth in a n  iiivesti- 
gat ion. 

l f r .  ELSTOS. If you cionfinc it to a proccctling h f o w  n ooiirt and 
the acvxisctl could rcfuse to answ(’r any qiicistion on  tlie ground thtLt  
i t  would dcgradv him, wouldn’t j ‘ o r i  hamper the vourt in the prose- 
cution of tlie cnse? 

Xor is i t  a n  innovation hcre. 

Air, I I , \ i t ~ i ~ .  Ewcpt  the coiirt ~voiiltl forcc him 1 0  t i i i sn~~r .  
Slr .  EIATOS. IYcIl, his answer oh riously woriltl clegradc hiin.  
Mr,  T J ~ ~ t i < ~ x .  Yos. 
l l r .  RLSTOS. But at, the sumc time it might not be incriniiiiating. 
Mr. LARKIS. That  is right. 
Mr. ELSTOX. And if h e  takes the stand of course and testifies why 

he opens the door and he can’t complain. 
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If you are going to confine it to material evidence, then you better 
ut in competent evidence, too, because evidence might be material 

Mr. LARKIP~. That  is right. 
The present article of war in this connection reads-and it is article 

24- 
No witness before a military court, commission, court of inquiry or board, or 

before any officer conducting an investigation or before any officers, military 
or civil, designated to  take a deposition t o  be read in evidence before a military 
court, commission, court of inquiry or board, or before an officer conducting a n  
investigation, shall be compelled to incriminate himself or to  answer any question, 
the  answer to  which may tend to  incriminate him or t o  answer any question not 
material t o  the issue when such answer might tend to degrade him. 

That as I say was continued in the Elston Act, hut it was amended 
on the floor to say that he is not required to answer any question 
whether i t  is material or not to the issue when such answer might tend 
to degrade him. 

Now we thought it was entirely appropriate to get away from that. 
That  goes much too far. I 
don’t think that is intended’ but unfortunately the amendment just 
has that meaning. 

Mr. ELSTOS. Of course the section you read is much clearer than 
this section because that makes it very plain that it is before some 
court. 

Mr. LARKIS. That is right. But we adopted this format because 
we put in here as I mentioned the additional necessity of informing the 
man before you take a statement that insofar as incrimination is 
concerned it might be used against him. 

In  (a) we have just reiterated again the right not to incriminate 
himself. 

(b) incidentally’ covers a wider scope in that you can’t force a 
man to incriminate himself beforehand-not just on the trial, if you 
will. And this in addition’ since it prohibits any person trying to 
force a person accused or one suspected, mould make it a crime for 
any officer or any person who tries to force a person to do that. 

So not only do we retain the constitutional protections against 
self-incrimination and this evidentiary protection against degrading 
yourself unless it is material, but it goes further and provides that if 
anybody tries to force you to incriminate yourself then he has com- 
mitted an offense. In  providing for all those ideas we have different 

gu t  not he competent under the rqlw of law. 

I think it was unintentional, frankly. 

. 

language. 
hlr. BROOKS. S o w ,  is there ani‘ further discussion, or what is the 

pleasure of the committee? 
Mr. GAVIX. What is your suggestion, l l r .  Elston? 

any definite suggestion on that? 
51r. ELSTOS. Well, I don’t think it is ncccssary. 

Do you have 

I think it is 
confusing. 

article this morning. 
hlr. BROOKS. Gentlemen, I don’t think wc are going to finish this 

If there is no objection, we I t  is high noon. 
will adjourn. 

tomorrow morning a t  10 o’clock. 

vene on Thursday, March 24, 1949 a t  10 a .  m.) 

Mr. RIVERS. We can’t meet this afternoon, can we? 
Mr, BROOKS. X o ;  we can’t meet this aftclrnoon. We will meet 

(Whereupon, a t  12 o’clock, the subcommittee adjourned to recon- 
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The subcommittee met a t  10 a .  m Hon Overton Brooks (chairman) 

Mr. BROOKS. The committw will comv to order. 
Yesterday, gentlemen of the. commit tee, when we recessed we were 

I t  is proper, therefore, 

Mr. deGraffenried, I think you were speaking at that time, 
Mr. DEGRAFFENRIED. I have for.gotten what the question was, 

Sl r .  BROOKS. Well, n w  you sati4c.d wit11 thc  article as written? 
111.. DEGR~FFEAHIED.  I c l o i i ’ t  krmw that I fully undrrstand i s -  

hIr. BROOKS. Well, Mr. Elston indicnted, however, that he would 

hlr. DEGRAFFENRICD. Yes, sir. 
Mr. BROOKS. I t  seems to  mp we ought to  either accept i t  as i t  is 

because historically it has been in the code so long or we ought to 
undertake to completely rewrite it. 

blr, D E G R A F F E K R I E D .  \yell, 1 have no objections to it. 1 don’t feel 
that I am well enough acquainted with the particular matters dis- 
cussed in this section to  make any suggestions. And if it has been in 
here a long time and it has been satisfactory, I have no objection to it. 

hlr. RiiooKs. hlr. Larkin- 
Mr. LARKIN. May I make a suggestion, Mr. Chairman. 
h4r. BROOKS. Yes. We want to hear from Mr. Smart, too, before 

we pass on this article. 

In  yiew of A h .  Elston s misgivings about subsection (c) you might 
reserve the decision of the committee on that article and if the rest 
of it is acceptable consider adopting the rest of it. 

I say that for the reason that “c” is completely severable from the 
rest of the articlr and if it is the pleasure of the committee to drop “c” 
which has to do with the degrading type of statement as distinguished 
from tlic incriminating type, you could do so without doing violence 
to thc principle of incrimination as contained in the other subsections. 

For that reason you could pass “c” for the time being and if the 
committee adopts it, why I t  would stay R S  is. And if they feel that 
i t  is unnecessary or goes too fnr even though i t  has been in the present 
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presiding. 

on article 31 and we were discussing that. 
we begin with the same article 31id continue the discussion. 

Mr. Chairman, and I withdraw it. 

Mr. Chairman, but I have no speciiic objection to it.  

like to look it over further. 

MY. L 4 R K I N .  Yes. 
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law, it wouldn’t complicate the rest of the article a t  all because as I 
say it is severable. 

l f r .  BI~OOKS. JIr. Larkin, if you are going to start revising, sub- 
section (b) says “An accused or a person suspected of an offense.” 
Kow, i$ hat does that mean? 

l f r .  LARKIN. Well, that is-- 
A h ,  BROOKS. How would a person know he was suspected of 

an offcnsc? 
A h .  LARKIK‘. Well, after an offense has been committed a number 

of persons who are suspected might be brought in for questioning 
none of ii hom have been accused because the evidence is not complete 
enough to indicate who the perpetrator may be. 

Jlr. BROOKS. But you can’t interrogate him without first informing 
him of the nature of the accusation. 

l f r ,  LARKIK. That  is right. You would have to tell him that the 
crimc of larccnry has been committed, for instance. You could say 
that this is an inquiry in connection with it and that you intend to 
ask him questions about it,  brit that he should be informed that he 
does not havc to make any statement about it. 

All thnt docs is broaden the protection of sclf-incrimination so that 
whether a person is actually the accused and you attempt to inter- 
rogate him or whether you just don’t know who the accused is and 
there arr  five or six people whom you suspect they are all protected. 

\Ir. BROOKS. Why have i t  ill the nature of an accusation, though, 
unless thclre is an accusation? 

J l r  DEGRAFFESRIED. As I understand i t ,  A h .  Larkin, is this what 
you ha.1.e on your mind: Say a crimc is committed and several people 
are suspcctcci but no one has been arrested. 

11r. LARKIN. Yes. 
l l r ,  DEGRAFFENRIED. You bring them in before they have been 

Air. LARKIN. Yes. 
l l r .  DEGRAE’FEXRIED. You ask thcm to come in and you inform 

l f r .  I,ARKIN. Yes, sir. 
J1r DEGRAFFEKRIED. Say that soinrhodg has been shot or some- 

thing of that kind. 
Jfr .  LARKIS. Yes. 
Alr. DEGRAFFESRIED. You tell hiin that John Jones has been shot, 

that is trll cvich one of thcm that anti toll thcm that they don’t have 
to make nil!  statement if they don’t carc to to incriniinate them. 

Air. LAHKIS. Yes. 
l I r .  DEGHAFFENRIED. Then you a+ earh one of thrm if they would 

object to making a statement about whcre they were at the time i t  
was done so that an investigation may bc made to find out if they 
are telling thtl truth about it.  

arrested. 

them of the crime that has been comniittetl. 

hlr. LARKIP;. Yes, sir. 
h1r. DEGRAFFENRIED. Is that it? 
Mr .  LARKIK. That  is exactly the idea, 5Ir .  deGraffenried. 
Mr. SMART. I can give you a spccifir examplc that happened to me 

personally, if I may, which was an interrogation by an Army Inspector 
General for a group of battery commanders, all of whom apparently 
had violated an order of the post commander. We were all taken 
before the Inspector General and advised of our rights under the 
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I do say this: If the civilian authorities extracted the confession 
from the man by any force, coercion or in any wa that would make 

admissible in evidence against him on a military trial. 
But you would face this situation if you required the civilians- 

whom you can’t require by this code-to inform a suspect in advance 
as provided in subsection (b): A man may voluntarily walk into the 
local civilian authorities or a police station and make a confession and 
they. won’t know what it is all about and not having any obligation 
to inform him or not seeing any reason to, why you would then not 
be able under the construction presented here t o  use such a statement 
or such a confession against the man. 

Mr. SMART. That would be an admission against interest. 
Mr. DEGRAFFENRIED. In a good many State courts ou don’t 

are. Before that confession is admissible, you have to ask the witness 
whether he made any threats against the defendant or if there was 
any hope of reward or inducement to get him to make a statement and 
ask him if the statement was entirely voluntary. 

If he says it was, then i t  is admissible in a eat many civil courts, 

his rights were and all that, A f  you have to show is that  it was 
voluntary. 

Mr. LARKIN. I n  some civilian jurisdictions, as a matter of fact, you 
can trick a man into making a confession. As long as you don’t 
coerce him and as long as the confession is voluntary it is admissible, 
We can’t by the provisions of this code require civilian authorities t o  
inform a suspect that  anything he says may be used against hip,  It 
seems to me- 

Mr. BROOKS. Of course, that is the same in (b) and (c). The point 
that  I make-and I am not going to urge it further-is that  you have 
two loosely written subsections, it  seems to me, (b) and (c). 

Well, I will abide by the will of the committee on whatever they 
want to do. 

Mr. DEGRAFFENRIED. I still think (c) is probably more objectionable 
than (b). 

Mr. BROOKB. I rather think so, too. It has been suggested we 
omit (c) and try to rewrite it so as to make it a little more in keeping 
with what the comrpittee has in mind. With that change, tha t  is 
with that exception, article 31 will be ado ted as read. 

Mr. Chairman. 
Mr. BROOKS. All right. 
Mr. SMART. I merely question the use of the language in lines 6 and 

7, “advising him that he does not have to make any statement a t  all,” 
It just seems to me that there must be some better wording than that. 
You could say “he may refrain from making any statement,” o r  
words to that effect. 

Mr. BROOKS. I fully a ree with you on that. 

think that would make it sound a little better. 
Mr. B R O O K B .  You have heard the motion. 

so ordered. 

i t  an involuntary statement, then I think certain 9 y it should not be 

I think that would be- 

have to tell them ih advance, in questioning them, what t K eir rights 

without going further and showin that he to Y d him in advance what 

Mr. SMART. I have one suggestion as to Y anguage in subsection (b), 

Mr. ELSTON. I move t a a t  that change be made, Mr. Chairman. I 

Any objection? It is 
The words “at  all” are stricken from that subsection. 
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Mr. ELSTON. Mr. Chairman, before we pass to the next section I 
would like to ask Mr. Larkin if there is anything in the regulations 
that requires a court martial or directs a court ma,rtial, to follow the 
rules of evidence the same as they are followed in the civil courts? 

hlr. LARKIN. The court-martial manual spells out a number of 
rules of evidence to be used before courts matrial, which incidentally 
were drafted in 1920, I think by Dean Wigmore. They are the rules 
of evidence under which courts martial operate. 

If you are referring specifically to this self-incrimination point, why, 
I can refer you to the rule of evidence as applied and in connection 
with a specific provision which says [‘a confession not voluntarily 
made must be rejected,’’ which I believe means not voluntarily made 
no matter to whom it is made: A civil authority, a person subject t o  
military authority, or otherwise. 

Mr. ELSTON. Well, of course you appreciate that only a meager 
part of the rules of evidence are statutory. 

hlr. LARKIN. I do. 
Mr. ELSTON. Most of the-rules of evidence come from the common 

law and from decisions.of the court over many years. In  the civil 
courts, when..yil.u3fy-a person for an offense, those rules apply. 

You also have of course some statutes which specifically define 
your rules of evidence. Now what I a m  trying to find out is whether 
or not in a military trial the same rule applies. 

A h .  LARKIN. We have provided in article 36,  which reincorporates 
in gcneral the rule set forth in article of war 38, that  the manual, 
which is prescribed by the President-the proced,ures and the modes 
of proof- 
shall as far as the President deems practicable apply the principles of law and the  
rules of evidence generally recognized in the trial of criminal cases in the United 
States district courts. 

Mr. ELSTON. Well, I see I am just a little premature. We wilI 
come to that  in a few minutes. 

hfr. LARKIN. Yes, that  is right, Air. Elston. I think that covers 
the point you have in mind. 

hlr. BROOKS. If therc is no objcctioii, thcn, uticlc 31 is npprovcd 
with the exception of subscct8ioii ( c ) ,  \\hich \w \vi11 nsk A h .  Sniwt and 
Mr. Larkin to work on nnd hclp us rophrnsr. 

Article 32, Mr. Smart. 
Mr. SMART (reading): 

ART. 32. 1nvcst)igation. 
(a) N o  charge or specification shall hi referred to  a gtweral court martial for 

trial until a t]loroilgIi and inipnrt in1 iiivt:stigatioii of 811 thc matters set f0rt.h 
therein has been nladc. This iiivc>stigat ion shall iiiclridt~ inquiries as to the t ruth 
of the matter sct fort21 in the chargcs, for111 of charges, & i ~ d  the disposition which 
shollld 

(b) The accllscd sliall be adviscd’of the c h r g e s  Hgaiiist liiiii and shall be per- 
mitted, upon his ow11 request, to  be rcprescntcd at siich investigation by civilian 
counsel if provided by him, or military counsel of his own sclcction if such counsel 
be reasonably available, or t)y counsel appointed by the officer twrcisilig gcneral 
corirt-martial jurisdiction over t,he coniiiiand. At surh iilvestigatiori frill ol)por- 

rlladc of the case in  thc iiitcrc’st of jtisticr alld discipline. 

tunity shall be given to the accused to cross-rsnlniut! witll XY agaiust hiin if they 
are available axid to prcscnt angt,liing he I I I ~ ~  drsire in 1 own bclialf, either in 
defense or mitigation, and the invcstigatiiig officer shall rsaminc available \\.it- 
neSseS requested by the accLlscd. I f  thr cliargt~s arc forwnrdcd aftor SUCh illvcsti- 
gation, they shall be accompanied by a statciiirnt of thc substaure of t h r  trstilliolly 
taken on both sidcv and a copy t,hcrcof shall bc givtbll to t.lw accused. 
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hir. SMART. No, sir. 
Mr. ELSTOX. Well let us see whether it does. 
The accused shall be advised of the charges against hini and shall be permitted, 

upon his own request, t o  be represented a t  iuch investigation by civilian counsel 
if provided by hiin, or military counsel of his o n n  selection if such counsel be 
reasonably available, or by counsel appointed by the officer evercising general 
courts-martial jurisdiction. 

It includes all three. 
Mr. HARDY. If I may make a suggestion, I think you can clear the 

whole thing up if you said-- 
shall be advised of the charges against him and of his right to  be represented by 
counsel. 
Then start with a new sentence: 
H e  shall be permitted upon his own request to be represented by civilian counsel- 

and so forth. 
hIr. BROOKS. Do you make that as a motion? 
hlr. HARDY.  I offer that as a substitute. 
11r. NORHLAD. Could I make a suggestion, that you add “at this 

investigation.” I t  might otherwise be construed to tell him he could 
have counsel a t  a trial. It is intended 
that  he shall have counsel a t  this investigation. 

N r .  HARDY. That  is all right. 
RIr. NORBLAD. I think that would clear it up a little bit better. 

Mr.  Elqton, do you liave any objection to that? 
A h .  E~mon- .  KO. I think the suggestions are both good to claiify 

the langiiage. 
A r r .  SVIIW. ,\lay I ask Air, Norhlad: You see, in line 5 it says 

“to be represented a t  such investigation.” 
hlr. IVonrjr,.%D. I saw that, yes. But that is subsequent to that. 

I don’t think it is going to do a bit of harm to add “at the investiga- 
tion” and put i t  in a second time. 

hIr. L . ~ I ~ K I \ .  May I point out that the title says “Investigation.” 
hIr. NORHIAD. Yes. But  still your officer who does the investi- 

gating IS not nornially a lepnl officer or lawyer. They will appoint 
most any officer to do that investigating and unless it is made emi- 
nently clear to liini n-hat it is supposed t o  do, lie will just take this 
thing and go ahead and do exactly as he is told. Your investigating 
officer by and large is rarely a legal officer. 

hlr .  RHOOKS. 1s it your idea to put that a t  the end of the first 
sentence? 

hlr .  NORDLAD. Any place. hlr. Smart, I am sure, can do that to 
clear that up. 

hlr. SMART. I think I know what you mean. 
hIr. K o m L A D .  “At such investigation and subsequent trial,” or 

something of that nature, to be sure we have it covered. 
hlr. BI~OOKS. You would put it a t  the end of the first sentence, 

which would read “the accused shall be advised of the charges against 
him”- is that the idea? 

hlr .  Y O ~ ~ R L A D .  And of his right to be represented by counsel. 
hlr. BROOKS, Yes. 
hfr. NORHLAD. At the investigation and a t  the trial. 
Mr. BROOhS. At the investigation and at  the trial? 
M r .  NORELAD. At any subsequent trial. 

That  is what is intended. 

Kouldn’t that take care of this, hfr ,  Sinart? 
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111.. ELSTOX. Then folloi\-ing 311.. cleGrnffenrietl's suggestion. a 
new sentence: 
He shall be permitted upon h i s  O K I I  reqrirat to be represented at such investiga- 
tion by civilian counsel, by xriilit ary corinacl, or by counsel appointed. 

h l r .  XORBLAD. Yes. 
3lr. BROOKS. You hsve t l i n t  nll right? 
A h ,  LARKIT. Yes, sir. 
A h ,  BROOKS. Is there any objection to those amendments a s  

If there is not, i t  will stand adopted, then. 
A h .  ASDERSOX. A h .  ('1inirm:in. on line 11, it, says ('if they arc avail- 

I am wondering just whnt effort is made to make the witnesses. 
How fnr do the services go in making witnesses available?' 

h l r .  LARKIS. You mean lawycrs? 
A h .  ANDERSOK. It says that- 

indicated? 

able." 
available? 

at such investigation full opportunity shall be gircn to the accused to  cross- 
examine witnesses against him if thep are available. 

hIr. LARKIN. Oh. I beg your pardon. 
hlr. ANDERSON. Now, to what extent do the services go to insure the 

fact that  the witnesses will be available? 
hfr. LARKIN. We h a w  provided in another section which we will 

come to soon that there shall be equal opportunity to obtain witnesses 
by all parties. Heretofore the statute provided that  the witnesses 
were to be obtained by the  judge advocate and tlic defense requested 
their witnesses through him. 

It is our contemplation that the trial counsel will be the specific 
administrative agent who will still obtain witnesses. But  by provid- 
ing that there is equal opportunity to obtain them, in the event that  
the defense feels his request has been unjustly overruled, then we con- 
template that that  rcqucst of tlic defense would be forwarded to the 
convening authority and he woultl have the discretion of obtaining the 
witnesses for the dcfcnsc. But the principle enunciated is that  there 
shall be equal opportunity. 

Some acvwscd occasionally insists t,Iiat General Eisenhower or the 
President be calletl or some otlirr request of that  character.is made 
which is inappropi'i:itc, You have to leave it to somebody's discretion 
of coursc, and w 1iai.c placcd it in the convening authority. 

A h .  . ~ N D F : R S O S .  \Vhat I had in mind was the possibility that  a 
witness that \+':is c d l r t l  hy the accused to be cross-examined might 
have prior to t l i v  iitvestigation bren transferred to another unit or 
anotltcr t11eatc.1, of opcrutions. What effort will be made to make him 
availahle and ivliat tloc)s available cover? How far away docs he have 
to bc or wlior(~ lie iq to be availablc? 

l l r .  SMART. It is subsequently prescribed in article 40 (d) (1) that  
more than 100 milcs may be construcd as reasonable distance. It, 
might w r y  well be that  circumstances would be such that it would be 
more than that, hut I think that the general rule would be, Mr. Ander- 
son, that  if they woultl say that  the prosecut,ion may brin witnesses 

apply to the accused. 

then that would limit the accused. 
tions would intervene. 

for a distancc extending 100 miles, then that right wou 7 d liliewisc 

A h .  ANDERSON. It would be equal. 
l l r .  SMART. And if they limited the prosecution to that distance 

And then his right to take deposi- 



Mr. NORRLAD. I think the one important factor to keep in mind on 
this is that  this is not the trial. It is merely tlie preliminary investiga- 
tion to satisfy the officer investigating that there is probable cause that  
the man did commit the crime and there is enough evidence to warrant 
that  he should be put on trial. 

They are not trying to dccide wlicthcr he is guilty or innocent. So 
I don’t think it is so important here as it is in the trial of tlie case t o  
h a w  the witnesses available. 

hlr .  LARKIN. W h a t  I snit1 as applying lierc refers to tlie trial. I 
probably gave the wrong impression. 

JIr. NORRLAD. Just  liltc a hearing hefore n j i ist ico of tlic pear(’. t o  
tlctc~rminc whcthcr a man is being lawfully lield or if there 1s ~iiougli 
ovitl(1nrr to try him 
111.. Si1 4 1 1 ~ .  ‘2 priniu fncxic casc. 
l l r .  SO~WLAD. Yes. 
l1r. T,ARKIX. This I should say gocs further than you usual ly  find 

in a proctding in a civil court in that  not only tlocs it e11:1b1~ tlir 
investigating officer to clctcrmine whrther tlicrc is probahlc cauw, its 
you point out Mr. Norblnd, but it is partially in natciw of a cliwovrry 
for tlic accused in that 110 is able to find ou t  a good dcnl of the fac ts  
and circumstances which arc allcgcd to iiavc bccn commit t d  n hich  
by and lnrge is more than an accused in n civil casc is cntitlctl to .  

But this (a) and (1)) follow almost verbatim tlie presriit nrticlc of 
war 46, subsrction (b) ,  which I think as a matter of fact was coil- 
sidercd by your committce last year. 

l l r ,  ANDERSON. Mr. Larkin. let u s  take this hypothetical casc. A 
man commits a rrirne in Germany. His unit is transferred o i i t  tlic 
following day. €IC may n ind up 
a t  Fort Sill. The charge against him doesn’t catch up with him until 
lic is hcrci. *in> thcy nv:iil- 
able or are they not availablc? 

Prosecution witnesscs arid defense witnesses? 

Hc is sliipprd to the United States. 

Tlic witncsscs arc, rill still in Gcw~iany. 

SIr, LARKIN. You are talking about both witness(>+, I talw I !  

JIr. RKD~:RSON. Right. 
1Ir. LARKIN. Wrll, they are available as soon as they can gct th rn i  

all here, I supposc. 
Mr. ANDKI~SON. What would thcy do-subpena them or ivould 

they send each back here? 
RIr. IJARKIN;. JVe11, it would depend on who the n-itncsses are. If 

thcy arc subjcct to military control, why they can transfer thcrn. If 
they arc local nationals, why I don’t believc they can. 

Jlr .  ELSTON. You do provide for the taking of depositions. 
SIr, LARKIN. JTe do. 
hlr. GAVIN. They have brought tlieni back. I n-ns intcrcstcd 111 a 

l1e \{as 
The 

M r .  LARKIN. I think wlic~tlicr thcy iriovc citlicr u-itncsscs or the  

Mr. Norznr,AD. 1 tliinli the l+-liolc difficulty, SIr. ;i11tlt~rssn, i s  
Therr is notliing you 

As for instance during tlic war a t  tlic timv tlicl  
lTc11, he co1iimitt1~11 

CRSC whcre they brought a witncss right back from Italy. 
located in Italy a t  that  time. 
witness was rcturnccl to the States. 

accusctl tlrpcntls upon thc circrimstnnccs. 

through your cntirc court-martial system. 
can do  to corrrct it. 
boat would sail somrbody would be a. w, o. 1. 
the crimc a t  Camp Kilmcr or Camp Dix. 

I think it was during tlic war. 

4!)O\kt, 1 )  ,50- - :;O 



All the witnesses had been shipped to Europe, including the first 
sergeant who had the morning report and the man who had the bed 
next to him, It made it almost impossible to try the man because 
jurisdiction was here and the witnesses were in Europe. There was 
charge after charge dismissed. I know of a case in our own unit. 
I don’t know how you can correct the thing. 

Mr. LARKIN. That is right. 
Mr. BROOKS. You won’t contemplate, ,Mr. Larkin, would you, 

that in a preliminary examination such as this bringing the witnesses 
back to this country from Germany? 

Mr. LARKIN. Well, you would have to if they are material witnesses 
because this preliminary investigation must be held before you can 
refer thc case to a general court-martial. 

Mr. BROOKS. But  you merely have to establish prima facie cases, 
is that .all? 

Mr. LARKIN. That is right. 
Mr. BROOKS. And if you can do it without bringing material 

witnesses back from Germany they won’t be available in the sense 
that you refer to in this article. 

Mr. LARKIN. That is right. 
Mr. SMART. Not only that, Mr. Chairman, but for the purpose of 

investigation i t  could be referred through channels and an investigat- 
ing officer could be appointed over in Germany to take the statements 
of witnesses and send them back here, without moving any person- 
nel from where they were presently located. 

Mr. HARDY. Then, in that case they are available to the prosecu- 
tion but not the defense. 

Mr. SMART. That  is right. In  that event they may very well want 
to send the accused. It would be much easier than bringing back a 
lot of witnesses. 

Mr. BROOKS. Now, is there any further discussion on the Article? 
Mr. ELSTOV. Yes, I would like to ask for a little clarification on 

subsection (d), where you say that failure to follow the requirements 
of this article shall not constitute jurisdictional error. Why was that  
put in? I think the record ought to be clear on it. 

Mr.  LARKIN. I think that is right, Mr .  Elston. There has bccn a 
considerable amount of difficulty in construing the binding naturr of 
the pretrial investigation as provided, and that has been provided in 
thc Army I guess since 1920. The Fedcral courts on writs of habeas 
corpus have scrutinized it and some have held that thr absencc or the 
failure to hold a pretrial investigation may be such jurisdictional 
error as requires a reversal of the verdict after trial. The point we 
are trying to make clear is that the pretrial invrstigation is a valuable 
proceeding but that it should not be a jurisdictional recluirrment. 

It is a valuable proceeding for the dpfendant as well as for the 
Government. We desire that i t  bc held all thr time. But  in the 
event that a pretrial investigation, less complete than is provided here, 
is held and thereaftrr a t  the trial ful l  and completr cvidrncc is prr- 
sented which establishes beyond a r,wonable doubt thr  guilt of the 
accused, there doesn’t seem to be any reason when he has had his day 
in court and where it is clearly demonstrated that he is guilty, that  
despite that  demonstration the case should be set aside if the lack of 
full compliance doesn’t materially prejudice his substantial rights. 
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I agree with you entirely, I was going to volunteer this explanation 
if you hadn’t asked i t  because i t  -has been a chronic and difficult 
problem insofar as the military’s relations with the Federal courts for 
the last several years. 

hlr .  BROOKS. hlr. Hardy. 
Mr.  LARKIN. Yes, sir. 
A h .  HARDY, If an officer who fails to carr out the provisions of this 

l l r .  LARKIN. He can be court-martialed himself. 
l l r .  HARDY. Well, what would be the charge and what would be the 

penalty? 
Mr. LARKIN. The charge would be under article 98 (2), which 

reads- 
any person subject to this code who knowingly and intentionally fails to enforce 
or comply with any provision of this code- 
this provision is that it shall be binding- 
relating to the proceedings before, during or after trial- 
this is before trial- 
shall be punished as the court martial may direct. 
That  punishment would be set forth in the table of maximum punish- 
ments. 

hlr .  HARDY. That takes care of it. 
hlr. SMART. One more objective of this article is to permit the 

court martial to take pleas of guilty which have not been preceded 
by a pretrial investigation. If you made this jurisdictional it would be 
necessary to conduct a pretrial investigation for every accused even 
though he wants to enter a plea of guilty. 

hlr. ELSTON. Well, I think the matter will be taken care of if in 
the record it is clear that this section means just what you have 
stntcd. If any court later on is confronted with the question they 
necessarily go back or should go back to determine what the congres- 
sional intent was. But if it is in the record there won’t be any question 
about it. 

l f r .  LARKIX. We certainly hope so, Mr. Elston. 
A h ,  ELSTOS. Too many courts decide in their own mind what the 

congressional intent is and don’t go bach to the record to find out. 
A h .  LARKIN. Fe l l ,  we are surprised at  the construction in the 

prcvious legislative history. We thought it was quite clear. Apparent- 
ly the court did not. I hope what I. said is clearer than the last time. 

Mr. BROOKS. Well, A b .  Larkin, really the closest approach to what 
you have here is the hearing before a United States Commissioner, 
even more so than a hearing before a grand jury. There the procedure 
is similar to that set forth in these articles. Now I think it is fair and 
the record ought to show that Colonel Oliver of the Reserves felt 
like the requirements of subsection (d) which relate to jurisdictional 
error should be changed. 

But  the Federal rule is in accordance with the rule that we have 
discussed here. 

Mr. LARKIN. I think most State rules are, too. The procedure of 
most States is as you know that there are hearings before committing 
magistrates. But  on the other hand grand juries can and do indict 
right out of hand without a preliminary hearing a t  all. 

section is guilty of an offense, how is i t  dea i t with? 

. 
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Mr. BROOKS. A grand jury, too, is secret whereas your commissioner 
hearings are open. 

Mr .  LARKIN. That  is right. 
Mr.  BROOKS. The grand jury proceedings normally contemplate 

in civilian Federal courts that the defendants or the accused not be 
present normally. 

Mr .  LARKIN. That  is right. 
Mr.  BROOKS. Whereas in your commissioner hearings it is the 

reverse and the accused is present. 
Mr .  LARKIN. That  is right. 
Mr. BROOKS, He is confronted with witnesses and has an oppor- 

tunity to question them. 
Mr. LARKIN. That  is right. 
hl r .  BROOKS. And he must be advised 'that he is entitled to counsel 

and that his testimony may be used against him and that he gives 
i t  free1 

Mr. ~ A R R I N .  That  is right. 
Mr .  BROOKS. Without hope of reward or fear of punishment. 
Mr. Smart? 
hlr .  SMART. I have nothing. 
Mr. NORRLAD. Mr. Chairman, in my opinion, I think the most 

important thing in connection with this section is that those matters 
you put in the record be spelled out in the Courts-Martial Manual, 
for this reason. I doubt that there is one-tenth of 1 percent of the 
court-martial cases that are ever appealed to a Federal court. Would 
you agree on that? 

Mr. LARKIN. I think that  is right, Mr .  Norblad. 
Mr. NORBLAD. And there is even a less proportion of the officers 

who are trying the cases or law officers who are familiar with the 
construction you have put on i t  and the one you said the Federal 
courts have put on it. 

I raised that question once where there had been no preliminary 
hearing or preliminary investigation. Immediately the court and the 
law members went to the Courts-Martial Manual, which is the bible 
on the conduct of the cases and which interprets all this statutory 
legislation, and in there it is spelled out ver plain that the failure to 

It is my wish and my request to the Judge Advocate Division- 
three of them are sitting in the room a t  the present time-that that 
be spelled out and put into the Courts-hlartial Manual because that 
is where the law is actually made in the trial of the case. 

It is not made in the Federal court-because none of the law officers 
or members of the court know what some Federal court in Kew York 
has decided. They will go to that Courts-Martial Manual, and for 
all intents and purposes that is where your decision is made. 

Mr. LARKIN. I a ree with you. 
Mr. NORBLAD. T t a t  should be in the Courts-Martial Manual by 

all means. 
Mr .  LARKIN. I agree with you, hlr .  Sorblad, and we will make sure 

that it is. 
LMr. KORBLAD. You won't write the Courts-Martial Manual, 

though. 
Mr. LARKIN. I hope not. 

have this hearing shall not constitute juris B ictional error. 

- 
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l f r .  XORBLAD. No. The gcntlemaii in the back of the room- 
111.. BROOKS. If there is 110 further discussion on that, point-- 
l l r ,  GAVIN. Son- we Mill take a case wherr the accused is found 

guilty and lie feels that the prelirnintir investigation was not suffi- 
cient. Then he requests a reversal. $€e appeals for a reversal of 
that decision. 

A h .  L;\RKIX. Wcll, lie might malie the  objection on the trial, 
actually. Then it would probably, after conviction, if it  was made 

Who takes i t  from then on? 

soon enough---- 
J f r .  GAVIN. Assume he doesn't mnlic i t  at the trial. What docs 

he do? 
l l r .  L.\RKIX. Wcll, his c~ounsrl by pmvisioii Iirrc and in another 

articlc may write a brief on pojiits of ltiw tlint lie thinks are erroncous. 
It ~v-oulcl be considered by the staff j u d p  atlvocstbtc: of tlic convening 
authority. It would be considerd by the  bourvl of rcvitw. 

l l r .  Sori131.a~. An officckr woulcl first (lo it. 
11 r . I, .i I? K I s . Par do n'? 
\ f r ,  X o m L a D .  Thtl ronimandinp officer would be the first One. 
111.. L. \ rz~rs .  Tliiit is right---n-(111, tho statf jritlgc, advocate and 

t l i c 3  cwnimariding ofIicw,. 
1 I r .  SOI~I~L.ID. Yes. 
A h .  LARKIN. Arid thvn the board of review and in certriin type 

of cases, as we will w c  when ~ v c  discuss tlie tippellute procedures 
oil tlinctl, t h e  J u t 1  icinl Council. 

5lr. KORBLAD.  Tes. 
1 I r .  LmIirx. rJ'i!i,y nould :ill h a ~ c  n n  opportunity to  review. 
l f r .  G.IVIX,  \Y(lll, WV(I ccin go through various st'eps from the 

conirnarid up to gct reconsideration. 
1h. I,.\RKIx. Yw, 1Tr. Gavin; that is correct. 
l l r .  DEGRAFFEXRIED. Mr. Sorblad, as to tliat suggcstion you 

mnde just now, clo sou  think i t  is advisable for you to mttke that in 
the form of ti motion? 

1 l r .  SORIIIAD. I would like to  make it in the form of R motion if I 
may. I think l l r .  Larkin agrees that is the only way we will get 
a proper intrqwetation of this section. 

511.. BI~OOKS. >lake a motion. 
l l r .  SOHRI.AD. I move that l l r ,  Larkin's iiitcrprctatioii of sub- 

section (cl) of article 32 on page 30 of the proposed bill, H. R.  2498, 
us it stands now bc written substantially the same irit'o the Courts- 
Martial 3litnual. 

l l r ,  BROOKS. How is that  intcrpretation wortlcd, Mr. linrkiri? 
l l r .  I J ~ ~ ~ i ~ ~ ~ .  Well, it is quite long. I suggest that it be taken from 

the iword.  With your permission 1 would like to look over the 
language and make sure I have 110 split infinitivcs. 

Mr.  SORRLAD. I amend my motion accordingly. 
111'. BROOKS. If you mean to put that  bill by reference we better 

have copies. 
J f r .  SORBLAD. S o .  111.. Chairman, this is your h i s  for the law. 

Then they will write it up in the Courts-Martial Manual, which is s o  
lorig and tnllts about rilles of evidcnct! and intcrpret'ations of sections 
and it goes on and construes what the Army thinks t'he Congress 
intended. 

There is the book right there. It is a big thing. That is where it 
should be placed, the int'erpretation given by Mr. Larkin. 
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Mr. BROOKS. You make the motion that this committee go on 
record as in favor or as suggesting that the interpretation of that 
provision be made in accordance with your provision? 

Mr. LARKIN. I will transmit the resolution t o  the three Judge 
Advocate Generals. 

Mr. NORBLAD. To be placed in the Courts-Martial Manual, which 
is the only bible that the officers sitting on the court go to decide 
court-martial cases. 

Mr. BROOKS. You heard the motion. All in favor (say “aye.” 
Opposed, “no.” 

Mr. GAVIN. May I ask a question? 
Mr.  BROOKS. Surely. 
Mr. GAVIN. Are all officers participating in these cases and trials, 

Mr. SMART. Certainly. 
Mr. LARKIN. Yes, Mr. Gavin, they all have the manuals. 
Mr. GAVIN. There was a new one recently issued, wasn’t there? 
Mr. LARKIN. That is right. It was revised to take care of the 

provisions of the Elston Act as passed by the Congress last year. 
This is a copy of it. 

Mr. NORBLAD. And misinterpreted the act and the intention of 
Congress in a couple of places. 

Mr. BROOKS. Any further discussion on this article? If not, is 
there any objection to it? If there is no objection to the article as 
amended, then we approve it. 

We will proceed to article 33. 
Mr. ANDERSON. The House is in session. 
Mr. BROOKS. I n  that case, gentlemen, we will adjourn to meet 

tomorrow morning a t  10 o’clock. 
(Whereupon, a t  11:05 a.  m., the subcommittee adjourned to recon- 

vene on Friday, March 25, 1949, a t  10 a. m.) 

The “ayes” have it and the motion is carried. 

furnished rach with a copy of these manuals? 



UNIFORM CODE OF MILITARY JUSTICE 

FRIDAY, MARCH aa, 1040 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES 

s U B C O M M I T T E ~  do.  I, 
Washington, D. C. 

The subcommittee met at] 10 a. m., Hon. L. Mendel Rivera 

Mr. RIVERS. The committee will be in order. 
Mr. Smart, I believe we had come to article 33. 
Mr. SMART (reading): 

ART. 33. Forwarding of charges. 
When a person is held for trial by  general court martial, the commanding 

officer shall, within 8 days after the accused is ordered into arrest or confinement 
if practicable, forward the charges, together with the investigation and allied 
papers, t o  the officer exercising general court-martial jurisdiction. If the same 
is not practicable, he shall report t o  such officer the reasons for delay. 

presiding. 

References: A. W. 46c. 
Commentary: This article is derived from A. W. 46c. 
Mr. RIVERS. Is there any comment on that article? 
Mr. LARKIN. I might say, Mr. Chairman, it is adopted from article 

It does not involve any changes and is a provision that 

Mr. RIVERS. The figure is just an arbitrary figure? 
Mr. LARKIN. That is ri ht. 

At this point, before we go any further, Captain Woods wants to 
correct the record. Captain, you may correct it in your own words. 
I think all that is necessary is for you to make a statement concerning 
it, for the record. 

Captain WOODS. Upon inquiry from the Bureau of Personnel, in 
response to your question, as to whether acquittals were made part 
of the officer’s record and considered by selection boards, I find that 
they are. Consequently, my testimony that they were not was in- 
correct and the record should be corrected to that effect, sir. 

Mr. RIVERS. The record will be corrected as indicated. Colonel 
Dinsmore I believe had something he wanted to say. 

Colonel DINSMORE. I was asked one day whether the National 
Guard, when they came into the Federal service, took a new oath 
and I promised to get the answer. I have been seeking a convenient 
opportunity to put that into the record and this may be a convenient 
time. 

Mr. RIVERB. Yes. 
Colonel DINSMORE. The officers of the federally recognized National 

Guard take two oaths a t  the time of Federal recognition, sir. This 

of war 46c. 
has been in the law for some period,of time. 

Mr. RIVERS. Without o B jection, the article as read, is approved. 
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has nothing to  tio with h i q ;  c:dlcd int,i; E'cdoral scrviiLr.. One oath 
is to the  Unitcd Stntcs and on(' 1'0 t l w  Stnt'c. ThcJrenftji.r, when they 
arc called in, I ~ O  fur t twr  on.ti: ic; i,rcI:iiwd. .ItB is just. lilic the outh 
thnt any of IUS tsikw, 'riw c.riti:tc~il niiari t or1.i.y orit! oath, hut it is 
a double otitli, LO thc I;r!ittd 3!tLtw arid to Stn,t>e, aritl no o.ddit,ional 
oath is requi twl fn) i i i  I lit~i~i 

A s  u nint t t i ! .  rrl W I Y ~ ~ I ? O I I ; ~  i t ,  <i?mrtimrs h n p p i ~ i s  thnt, nhrn tlrc?y are 
called into i l l<)  I irt,. t l i c 1 ~ .  h t iw  ii hig.aifair ~ i n d  c~i.t?ryi)otly raises: 
his hancl anti ti! t!\:, c?ath, hu t  tiirrt, is just ti pat,riot.i(b gost,iirc of no 
legal sign i f i c B f i ~ i ( b ~ > .  

hfr .  Hi3,vFJts. T ~ ~ e n ,  whenevpr they are c:a.llrxl t,o ~ c t i v t '  stwice. 
they are j USI mo tjiliseti? 

Coloriel Llrm~ionI; .  Tiint '  i s  corwrt, sir. 
Mr .  RIVERS. h3r. Smart, \vi11 you proccetl to nrticle 84 
X f  r. S M . ~  RT (rtv cling) : 

Anrr. 3-1. Atl~ir t :  of ; i fR i€  jiillge ndvoc:J,te snd referelice f o r  trial, 
(&) Hcinrr  dirwtii ip the t , r id  of y charge I>,v geneml court rnHt,irti, the con- 

veriiiie autkioritv ;,hall refer i!, t o  l i  tafl j ~ r i x  advocate 01' legal officcx for c o w  
iidcriztion Biicl a d v i w .  Tlir. roiivvniiig aii!Ii~.irit y shall not, refer H. charge t o  a 
pcnc:rd court irinrtinl f o r  triol unIcv it t ~ w n  found that, the charge alleges an  
offense under this code and is wnrranted /Jv rvidence indicated in the report of 
investigation. 

(1)) li the c.harg:es or specifications are riot, formally correct or do not  conform 
trJ the subs(snco  of the evidciice contaiiied in the reIJort of the investigating 
offiepi.. forinfii corrccLiori6, end sucl! changes in the charge; aud specifications as 
nie nt:i.dec! to makc. L h c r i i  co:iforin t o  t h c  eviilciicc may h e  made. 

K r f e r m w : ~  A.  W, 471); 31. (1. A I . ,  parugraph 34 ((1) 
C'orninentarj-: This art,iclo is derived from A. W. 47b.  Subdivision 

(1)) niakc., dear  that' bi addition to fornial corrcrtiom, changes in the 
cbharges may bt: inadc in order to niuke them conform to the evidence 
Ibroiight out in  tlie inv~stigation without requiring that, new chmges 
'be drawn a n d  sworn to. The hlunual for Courts Martial provides 
tha t  if an essc;rit,ially diffrrent offense is charged tis a result of the 
invtsstigat,ion, t h e  convening authorit,y should direct a new investiga- 
tion to allo~v thc accused t.o exercise his privileges with respect to new 
or ciift'ercnt matter a1lt:ged. 

Does 
not that section practically letivc it, up to t,he staff judge advocate 
t,o say whether or not there is sufficient evidence to warrant the 
ch~trge even being nirtcle? 

Mr. IARKIX. It requires, hlr. Elston, that he, review the findings 
of the iiivestigation and advise the convening authority whether, 
in his opinion, there is sufficient evidence. It is left, however-that 
is, the decision is left to the convening authority, which is the present 
procedure. 

Mr. ELsrroN. Do you thiiik the langungc "uidess it has been found 
tha.t the charge alleges an offense under this code and is warranted 
by evidence" pret,ty much makes the st'aff judge advocate the final 
judge? 

51r. RiiooKs. Is there any t1isc:iission or1 this articlo? 
Mi-. ELST<):<. 1 woultl  l ih: to risk a quost'ion o r  two ubout it. 

l f r .  T , A R K I N .  Yo, I think not. 
hlr. RIVERS. It certainly sound like it,  to me. 
Mr. LARKIN. The subject of the sentence is the convening au- 

The convening authority shall not refer a charge to  a general court 

If it does, it should not. 

thority, in the very beginning. 

martial * * * 
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Mr. SMART. Mr,  Chairman, I think the words “unless it has been 
found” should be considered this n-ay: The question arises from a n  
interprrtation. Do the words mean by the staff judge advocate or 
by the conrrning authority? 3ly feeling about that is that  in the 
first instancc you should riot make that choice hinge upon the staff 
judge advocntr, but rather upon thr  wiiv(>iiing authority, assuming 
that the command remaiiis th r  convcnirig aiithority. 

The 
way i t  reads i t  would seem that it might be up to the staff judge 
advocate to make the decision; and I know that is not what you 
want. 

Mr. ELSTON. That  is exactly the point that I was making. 

hlr. I,ARKIN. That  is right. 
hir. RIVERS. It should be rewritten; should it not? 
I l r  ELSTON. I do not know; i t  certainly might he susceptible of FA 

different interpretation. 
Mr. LAIIKIN. I think so, unless the legislativr history, or this dis- 

cussion here is used as the guide. We might change “unless it” to  
“unlcss he.” 

hIr. EI,si>oN. Could you not have it read something like this: 
L‘u~~Iess  he finds after bcing adviscd by the  staff judge advocate that  
the charge allcges an offensr” and so forth, so as to leave i t  to the 
command, the convening authority, t‘o be the final judge? 

Jfr ,  Smnrr. I think I can suggest an nmendment which will do 
that for you, sir. 

Mr, BROOKS. What is your suggestion, hIr. Smart? 
Colonel I~INSMORE. This was the subject of some ciiscus,ion. hfr. 

Larkin and 1 talked about i t  briefly. I would like to have perniission 
to give Mr. Smart the benefit of whatever that situation was a t  that  
time in connection with drawing the amendment. 

Mr. SMART. May T ask Colonel Dinsmore this: It is your under- 
standing, is it not, Colonel, that the choice as to  whether nr not 
charges and specifications will be referred to trial rests with the con- 
vening authority and not with the stnfl judge advocate? 

Colonel DINSMORE. That  is correct; that is so, indeed. 
Mr. SMART. With that understanding I would suggest, on page 

30 of the bill, line 21, that the word “he” be substituted for the word 
“it” and after the word L‘has” delete the word “been.” So that  the 
sentence would now read: 
The convening authority shall not refer a charge to a geiicrul court martial for  
trial unless he has found that the charge alleges an offense under this code- 
and so forth. 

\fr. IIAI~KIN. Yes. 

Mr.  ELSTON. I think that takes care of it. 
Mr. BROOKS. Are there any further suggestions? 
Mr. RIVERS. I think we must keep in niind that all this conic‘s undw 

pretrial procedure. 
hh. SMART. Exactly. 
hlr .  GAVIN. Have there been any changes made in this article, h h .  

Chairman? 
Mr. BROOKS. h h .  Elston has suggested a change, which hlr. Smart 

put  in certain language. 
The  convening authority shall not refer a charge to  a general court martial for  
trial unless he has found that  the charge alleges an offense under this code and is 
warranted by evidence indicated in the report of the investigation. 

The change is: 
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Mr. GAVIN. The only question I wanted to  raise was as  to the 
term, Lithe convening authority.” That  refers to the staff judge 
advocate; does it not? 

Mr. BROOKS. That  was the purpose of this suggested amendment 
or change, to strike that out. 

Mr. GAVIN. What are you putting in its place? 
Mr. SMART. The change is on line 21, Mr. Gavin. 
Mr. GAVIN. I see it in lines 18 and 20. 
Mr. SMART. I think I understand the point you are raising, Mr. 

Gavin. 
Mr. GAVIN. The point that I am making is that  it still leaves i t  in 

the convening authority, leaves it in the command authority. 
Mr. SMART. That  comes back again to what you want to do about 

the convening authority. This does not say that the convening 
authority is command nor does it say that the convening authority 
is staff judge advocate. It merely says, whoever is the convening 
authority will approve the charges and specifications. 

by counsel appointed by the officer exercising general court-martial jurisdiction 
over the command. 

officer exercising general court-martial jurisdiction. 

The officer exercising 
general court-martial jurisdiction over the command. Here you 
come back and say, the officer exercising general court-martial juris- 
dic tiqn. 

The first problem 
that you raised regarding counsel represents a complete1 different 
situation than the one as to who will refer the charges? &e counsel 
provisions on page 29 say that the authority exercising general court- 
martial jurisdiction will appoint the counsel, but this article has 
nothing to do with counsel. This is the question, Who will refer the 
charges? This says the convening authority. The committee has 
not Id. GAVIN. Is it the intention of the chairman to come back to 
articles 33 and 34 for discussion? 

Mr. BROOKS. I do not think it will be necessary under that interpre- 
tation because when we decide who the convening authority is, that  
disposes of it. 

Mr. RIVERS. I t  must be subject to the section that we passed over. 
Mr. BROOKS. When we decide that, i t  may change the meaning of 

that particular section. 
Mr. SMART. I might add that if you do change the intent of the 

provision of article 22, that i t  will be necessary to amend the bill in 
many places other than in article 22. 

Mr. GAVIN. That is exactly what I am talking about. 
Mr. BROOKS. That  is the reason I thought that  we should have 

started today to settle the point of command control. I think this: 
I am not critical of anyone, because we are earnestly trying to do the 
best we can to write the best bill. After all, these matters refer to 
pretrial procedure and the vital thing in the bill is the trial-not the 
pretrail, it seems to me. We can spend weeks on this pretrial pro- 
cedure without affecting a great many of the fundamental rights of 
the accused, 

Mr. GAVIN. Going back to page 29, line 7, you state there: 

h’ow you come along here and say: 

Who is going to exercise this jurisdiction? 

Mr. SMART. You have two different problems. 

et determined who will be the convening authority. 

I 

1 

I 
1 



Mr. ELSTON. We have only one more article before we take up trial 
procedure. 

Mr. RIVERS. Was not the reason why the chairman passed i t  over, 
among other things, in order to give anyone who cared to testify 
further an  opportunity to appear? 

Mr. ELSTON. I do not believe trial procedure would be affected 
much by our subsequent decision about command authority, because 
i t  is more or less procedure that is already laid down by the code. 

Mr. BROOKS. As to this pretrial matter, you have already decided 
that i t  is not a reversible error and so, regardless of what you put  in 
here, if it is not carried through, i t  is not going to afl’ect the funda- 
mental rights of the accused a great deal. 

Mr. RIVERS. If the commanding officer has some inkling that there 
is a violation in the articles of this code, he has got to be able to find 
it somewhere down the line here. But  the ultimate result of the trial 
is another matter, as I see it. 

hlr. BROOKS. Why not, since we have gone thus far in the pretrial 
procedure, try to go ahead and finish it? 

A h .  LIRKIN. I would like to point out one thing. Article 22 has 
to do with the appointment of members of the court. This article, 
34, has to do with the referral of the charges by the convening author- 
ity which is a different concept and which is supported by the people 
who arc criticizing 2 2 ;  the witnesses who have said that they would 
like to sc’e the appointment of court members by a ‘udge advocate 

they kwlieve it perfectly appropriate for the convening authority to  
refer the chargcs. They do not criticize that  part of the convening 
authority’s function. So that you can decide 2 2  and the position of 
the command and convening authority insofar as the appointment of 
court members is coiiwrncd, without affecting 34 at  all. 

1 I r .  RIVERS. Of course, if he has control over the fitness reports of 
the members he appoints as a result of the charges, after having gone 
to  trial, then thtlrc might bc some difference and I think there is some 
difference. 

1 I r .  LIRKIN. I t  is a different concept. 
5lr. KIVERS. But so far as referring the charges, I think it is en- 

tircly different, as you have observed. 
AIr. LARKIK. That is right. I do not think any witness has recom- 

mentlrd to you that there be any difference or any change. 
hlr. GAVIN. I am sorry I was a few minutes late this morning. 

Rowc>ver, going back to article 33, to  the matter of the officer esercis- 
ing general court-martial jurisdiction, that would still leave it in 
command control; would it not? 

3.Ir. RIVERS. He is referring to charges at  that point. This is all 
pretrial. 

hIr. BROOKS. Gentlemen, an amendment has been suggested. If 
there is no further question in reference to the amendment, then the 
question is on the amendment. 

(The amendment was agreed to.) 
Mr. BROOKS. Is there any further discussion with reference to  

article 34? 
Mr. ELSTON. Just one other question, What corrections are con- 

templated in subsection (b) ? 

and not by the convening authority are the same peop i e who say that 

What corrections could be made? 
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Mr. LARKIN. It is contemplated that language changes could be 
made or, if the evidence adduced pretrial indicated that  there was a 
technical variance between the specification and charge as written, 
and the evidence, t'hat change could be made. 

In other words, if the original allegation had been that the accused 
had stolen a black horse and it turned out in the investigation that 
i t  was a white horse, they could make language changes of that kind, 
which would be technical. 

bIr. ELSTON. In  other words, changes as to form, but not substance. 
hfr .  LARKIN. That  is right. If i t  appears from the preinvestigation 

that the original charge and specification is not sustained or that the 
investigation has spelled out a different crime, then i t  will be necessary 
that  the charges arid specifications be redrawn and there be a new in- 
vestigation on the different charge. 

Mr. ELSTON. In  other words, if a man is cha.rged with being A. W. 
0. J,., they could not change t.hat to desertion? 

Mr. SMART. That  is a greater offense and n different offense, and 
I would say "no." 

Mr. LARKIN. I think that is right. 
Mr. BROOKS. Take the matter of grand larceny and petit larceny. 

Suppose the iinestigation shows t'he value of the ticle purloined 
was different from that originally claimed. Could a change he made 
either way there? 

hlr. SMART. I would say that) if it is a lesser and included offense- 
if he were initially charged witjh grand larceny but subsequently i t  
was found out that the value of the merchandise taken would not sub- 
stantiate grand larceny but would substantiate petit larceny, then the 
accused would not be prejudice by reducing the charges. 

Mr .  BROOKS. In  the case of a more serious offense, such as murder, 
could a finding of a lesser offense be made? 

kh-. LARKIX. 1 should say S O ;  yes. 
Mr. ELSTON. On a charge of manslaughter, you could not make i t  

murder in the first degree. 
Xir. SMIRT. You could not chnnge i t  to a more severe crime, bu t  

I think you could make corrections to a lesser and included offense 
only. 

11r .  R I V E R S .  Why not, insert something in their along these lines, 
in favor of the one wlio is charged? 
111.. I , \RKih . .  >lay I point out that we tried to spell ogt, the idea 

in t.hc rmmmentary which says: 
(,'li:;iigr> in the charges may he made in order to  make them conform t o  the evi- 
dcnce I-miight out in the investigation without requiring tha t  new charges be 
dra i~ i i  arid sworn t,o. The hf. C.  bI. provides that  if an essent,ially different 

charged as a result of the investigation, the convening authority should 
direct L i i r ' i i  investigation to  allow the accused to exercised his privileges with 
respect t o  iil:\v or different rnat,ter alleged. 

The purpose here is, because your charges and specifications are 
drawn nftcr  the receipt of the original complaint, when there is only 
a moctr:rate amout of evidence, the next step is this pretrial investiga- 
tion, which is a very much more extensive investigation and it may be 
that, t is  a result of that greater and more extensive investigation, 
some technical changes for the pumoscs of accuracy are necessary. 

However, if the information adduced in the pretrial investigation 
is suc:h that it warrants a different charge, then the new charge and 
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specification must be drawn a t  that point and a new preinvestigation 
must be held, so that the accused can meet, if he desires, the new charge 
which he was not aware of during the first preirivestigation. That  is 
the present practice, but we have inserted it here in the statute because 
in making this preinvestigation uniform, we were faced with this 
situation. The Navy a t  the present time does not have the same 
formal preinvestigation that the Army has. They do not have this 
formal investigation spelled out in this fashion. They make R pre- 
investigation which is substantially the same, but it has never been 
spelled out in a statute. Under the Navy practice, further, they do 
not draw the formal charges and specifications until after the pre- 
investigation. 

I n  making it uniform and adopting the Army practice of statutory 
preinvestigations which are preceded by charges and specifications, 
we have provided this to insure that these technical changw can be 
made without sending it back to the original person who drew the 
charges in the first instance. 

You have your Army 
manual of court martial. After this proposed legislation is completed, 
if it,becomes law, is there to be a uniform service manual? 

Mr. LARKIN. There is; yes. At the present time, as you know, the 
Navy has a manual whkh is entitled “Navy Courts and Boards.” 

Mr.  ELSTON. If the Navy is going to have one manual and place 
an  interpretation on the law and the Army is going to have another 
and place another interpretation on it, there is going to  be a lot of 
confusion. 

That will not and cannot happen, 
Mr. Elston, because we have provided that the President will promul- 
gate the rules for all, with one single manual. And there again, 
jumping away ahead of the story, the judicial council was provided, 
so that there is one final spot which will insure uniformity of inter- 

Mr. ELSTON. Let me ask you this question. 

Mr. LARKIN. That  is right. 

pretat’ion. 
Mr. BROOKS. That  is one of the duties of t’he iudicial council? 
Mr. LARKIN. That  is right. 
Mr. BROOKS. There is an article somewhere here which says, in 

effect, that if a trial uncovers other offenses, nothing in the\ proceeding 
shall prevent the filing of separate charges as to tllrw >i(lditionnl 
offenses discovered as a result of the trial. Is h e r e  anythiiig III tllis 
article that will affect the subsequent article? 

Mr. LARKIN. No; I think not. I n  that event, there would have t o  
be a separate and distinct preinvestigation of the statutory charges. 

Mr. DEGRAFFENRIED. If a man is charged with murder and the 
evidence discloses that  he is guilty of, say, manslaughter only, would 
you have to make that change? I n  civil courts murder ernbraces all 
the charges; i t  embraces murder in the first degree, murder in the 
second degree, maqslaughttr in the first degree, and even manslaughter 
in the second degree. If the evidence discloses that he is guilty of 
a lesser crime than murder, would there have to be EL change in the 
charges, or could he be found guilty of manslaughter? 

Mr. LARKIN. I am quite sure that  is possible here. We have pro- 
vided in another article, article 59, that a lesser included offense may 
be found. 

hlr. ELSTON. Do you have a definition anywhere of what is a lesser 
included offense? 
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Mr. LARKIN. I do not think we have a definition set out, but i t  is 
set out in the commentary. 

Mr. BROOKS. What article is that? 
Mr. LARKIN. Fifty-nine. The commentary in that  connection says: 
Subd’vision (b) is taken from A. W. 47 (f) ,  49 (a) and article 39 (d) ,  (e) of t he  

proposec- A. G. N. M. C. M. paragraph 78 (c) defines a lesser included offense 
as follows. “The test as to  whether an  offense found is necessarily included in 
tha t  charged is t ha t  i t  is included only if it  is necesstry in proving the offense 
charged to  prove all the elements of the offense found. 

Tha t  is quoted from the manual a t  the present time. 
Mr. DEGRAFFENRIED. That  is all right. 
Mr. BROOKS. Is there any further discussion on this article? If 

not, article 34 will stand approved as amended, and we will take up 
article 35, Mr. Smart. 

hir. SMART (reading): 
ART. 35. Service of charges. 

The  trial counsel t o  whom court-martial charges are referred for trial shall 
cause to  be served upon the accused a copy of t he  charges upon which trial is t o  
be had. In time of peace no person shall, against his objection, be brought t o  
trial before a general court martial within a period of 5 days subsequent t o  the 
service of the charges upon him, or before a special court martial within a period 
of 3 days subsequent t o  the service of the charges upon him. 

References: A. W. 46 (c);  A. G. N., article 43; proposed A .  G. N., article 37. 
Commentary: This article is derived from A. W. 46 (c) and is in accordance 

with present Navy practice. The period of 3 days between service of charges 
a n d  trial by special court martial is derived from proposed A. G. N., article 37. 

Mr. BROOKS. Is there any discussion on this article? 
Mr. RIVERS. Would i t  be a great burden on the convening authority 

to Serve the man with an information as to his rights? For instance, 
the accused does not have access to libraries, and so forth. They 
give him n copy of the charges, but is that sufficient? 

Mr. SMART. I ma say there that  we must remember that counsel 

well as before a general court. Certainly I believe we are safe in 
assuming that anyone appointed as defense counsel is going to know 
or inform himself of the rights of the accused. 

Mr. RIVERS. Before the accused has the opportunity to plead 
guilty? 

Mr. SMART. Absolutely; beyond any doubt in my mind. 
Xlr. RIVERS. My good friend on my right knows that  a lot of times 

these solicitors try to  get a man to  take a lesser plea, in order to get 
the case off the docket. Frequently the dockets are cluttered up 
with so many cases. 

Mr. BROOKS. The matter of the 5-day period was brought into 
question, Mr. Larkin. Do you see any necessity for a change there? 

Mr. LARKIN. I do not think so, Mr. Chairman. It is a protection 
against a too speedy trial. 

Mr. ELSTON. In  line 6 you refer to  court-martial charges without 
indicating what kind of court-martial charges. 

Mr. LARKIN. That  is right. That  refers to  any of the three courts. 
Mr. ELSTON. Even the summary; they are entitled to be served 

with a copy of the charges there? 
Mr. LARKIN. That  is right. 
Mr. ELSTON. There is no limitation as to the time in which a sum- 

mary offender can be brought to  trial? 

is mandatory for al i these accused persons before a special court as 

That  is the purpose of it. 
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Mr. LARKIN. That is right. 
Mr. BROOKS. As long as we are discussing this more fully, what do 

you think of limiting that 5-day period to times of peace? Why 
should it be limited to times of peace? 

Mr. LARKIN. I n  times of war, the operational problems are such 
that we felt it inappropriate to tie it down to a time limit. 

Mr. BROOKS. You think that that right should be suspended, and 
that a man should go to trial instanter? 

Mr. LARKIN. I think so, although if he did and he could show tha t  
it prejudiced his rights I think he would have a point of reversible 
error. 

Mr. ELSTON. Of course, most of the complaints arose during wartime 
and by reason of wartime prosecutions. 

Mr. LARKIN. You see, this is subsequent to  the service of charges 
for trial. By virtue of preceding articles which we have discussed, 
you will recall that  he is to be informed of the accusation or the charges 
against him as soon as he is incarcerated. Then follows the pre- 
investigation. In  addition to having been informed upon incarcera- 
tion he is able to ascertain just what the charge is against him and 
become familiar with it. This provides an added protection in time 
of peace and gives some further opportunity to prepare a defense. 
I t  is not mandatory, you will observe; it is a t  the election of the 
accused himself. It comes into effect only if he objects to coming to 
trial sooner. If he does not object, it  could be sooner. 

Mr. BROOKS. Suppose it is a time of war and he is charged with 
something, conviction for which would take away his liberty for his 
whole life. Under this, if it is a special court martial, he is only entitled 
to 3 days. 

Mr. LARKIN. That is, after the formal charges have been made. 
Mr. RIVERS. A special court could not take away his liberty for 

that length of time. 
Mr. LARKIN. That is right; only 6 months maximum. 
Mr. ELSTON. In  time of war, there could be a ver speedy trial. 

even though he objected. He could be brought to trial in a lesser 
period of 5 days or 3 days, if it  is a special court martial? 

Mr. LARKIN. That is right. 
Mr. ELBTON. Of course, he may be deprived of his liberty. It 

might even be a death penalty. Do you not think he is just as much 
entitled to the same period of time during the war as during peace- 
time? 

Mr. LARKIN. Well, in a death case, of course, such a penalty can be 
imposed only by a general court and that requires, of course, the 
whole preinvestigation procec!ure. I should say, as I pointed out 
before, that  if tho too speedy trial can be shown to have prejudiced 
his rights substantially, i t  will have been reversible error, anyhow. 

Mr. ELSTON. If that rule prevailed, you would not need this 5-day 
and 3-day period? 

Mr. LARKIN. Actually I do not think i t  would be needed, but  it 
was spelled out for the sake of completeness and as a guide to inform 
him that within these pcriods he had the right to object. Perhaps 
some of the officers wo~uld care to comment on the matter of these 
aeriods. 

However, we hesitate to tie it down to a time limit in war. 

They could prepare the charges and bring him to tria 9 immediately, 

890886 0 - 5 0 - 3 1  
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Captain WOODS. On board ship, in time of war, ordinarily you try 
to conduct these trials while you are in port. You simp1 do not have 

eng ed a t  their war stations. You are rarely in port long enough to 

In  my own experience, I was navigator of the Nashville in the 
Aleutians and we went into Kodiak to pick up stores. We were there 
3 days. We had a case pending and that was the time that we had in 
which to do it. 

Mr. RIVERS. Where did you conduct your trial? 
Captain WOODS. In Kodiak, Alaska. 
Mr. RIVERS. You convicted the man, and then what did you do 

with him? 
Captain WOODS. He was transferred back to the States. Clemency 

powers were exerted back here and he was put on probation and then 
sent back to sea. 

Mr. RIVERS. But ou put him ashore at  Kodiak? 
Captain WOODS. ges ,  sir. I have a couple of other thoughts I 

would like to present. If we are compelled to try him at  sea, if we 
cannot handle him while we are in port, one of two things will result. 
The more mature officers will all be a t  battle posts and necessaril the 

unfortunate. The alternative would be to hold him without trial 
until the next time we hit port, which might be a very long period. 

Mr. ELSTON. I think the captain’s explanation in the record will be 
helpful t o  us in explaining to the Members of the House why this 
provision is perhaps necessary, 

Mr. RIVERS. Of course, your difficulty is much greater than that of 
the Army. 

Captain WOODS. I think so, sir. 
Mr. BROOKS. If there is no further discussion on this article, it will 

stand adopted as read and you may proceed with article 36, Mr. 
Smart. 

Mr. SMART (reading): 
ART 36. President may prescribe rules. 

(a) The procedure, including modes of proof, in cases before courts martial, 
courts of inquiry, military commissions, and  other military tribunals may be 
prescribed by the President by regulations which shall, so far as he deems prac- 
ticable, apply the principles of law and the rules of evidence generally recognized 
in the trial of criminal cases in the United States district courts, but which shall 
not be contrary to  or inconsistent with this code. 

(b) All rules and regulations made in pursuance of this article shall be reported 
t o  the Congress. 

References: A. W. 38; A. G. N. articles 34, 64 (e); proposed 
A. G. N., article 48. 

Commentary: This article is derived from A. W. 38. Proposed 
A. G. N., article 48 is similar except that the Secretary of the Navy 
would be authorized to prescribe rules instead of the President. 

I think that raises a question which Mr. Elston had a minute ago 
as to  how this new manual was to be written. That  is what is antici- 
pated b article 36. I think it is anticipated, and I think it would be 
impossi c le to do otherwise, that the services will sit down to write a 
manual as a joint effort in the same manner as the services have sat 
down together to write this very bill. 

the manpower to do it properly a t  sea, because all of t K e officers are 

sffor 3 a period longer than 5 days, or to guarantee even that. 

trial will be conducted by the younger people, which I think mig K t be 
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Mr. BROOKS. I think it would be unthinkable, after we o to all 
of this painstaking trouble to get a unified bill, that the %resident 
would prescribe three separate rules. 

Mr. Smm.  That is correct, Mr. Chairman. And when you 
provide such provisions as the jurisdictional features in here which 
provide for reciprocal jurisdiction, certainly the services must sit 
down and come to a very full and complete understanding and agree- 
ment as so how that is going to be exercised before it is submitted to 
the President for hia ap roval. So I think it is impossible that they 

Mr. ELSTON. It is not spelled out here that they have to do it. 
And I am not sure that we should not put i t  in here, that i t  is to be 
done, so that the President may not come along and provide some rules 
that would be applicable to one service and other rules that would be 
ap lxcable to  another service. br. BROOKS. Furthermore, in aragraph (b) we do not specify 

Con eas. 
RIVERS. As a result of this, neither the President nor any of 

the three services could have any authority to agree on any rules of 
procedure contrary to the discussion before this committee or the 
rntent of the Congress? 

Mr. LARKIN. I think that is provided, Mr. Rivers: “shall not be 
contrary to or inconsistent with this code.” Further, of course, these 
rules and re lations are to be submitted to the Congress and the 
Congress x h a v e  an opportunity to scan them and see if they do 
not feel that the do conform. 

Mr. ELSTON. g u t  I do not see anywhere in here that there must be 
a uniform manual of courts martial. This, of course, is a uniform code 
in itself, but 1 am thinking about our m.aking i t  mandatory that 
there be a uniform manual of courts martial. 

Mr. SMART. I doubt that you should tie them with an amendment 
to where they could not even breathe; but I could offer some wording 
as an amendment to subsection (b) which would make the subsection 
read as follows: 

All rules and regulations made in pursuance to this article shall be reported 
to  the Congress and shall be uniform insofar aa practicable. 

That leaves them enough leeway to  provide a different provision 
where i t  is absolutely necessary and, there are some differences in 
the services, which is recognized. But it will show what the intent 
of Congress is, that it shall be uniform in every possible instance. 

1 

could write an manua P except rn a joint enterprise, and that one 
manual would g e used by all three services. 

the limit of time within which he % as got to get that information to 

Mr. HARDY. With respect to  all of the services? 
Mr. SMART. Yes, sir. 
Mr. ELSTON. I think that reaches it. Of course, there might: be 

some slight differences that would pertain as to the Navy in contrast 
to the Army, but a t  least it is an expression of the congressional intent 
that we want it to be as uniform as possible. 

Mr. RIVERS. That is right. 
Mr. LARKIN. I certainly have no objection. It was our thinking 

that the manual could not be otherwise, under this section. But  in 
order to clarify i t  further, the suggested language is appropriate. 

Mr. BROOKS. Without objection, the amendment is agreed to. 
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Mr. ELSTON. One other question, Mr. Chairman, and that is about 
the rules of evidence. 

The procedure, includin6 modes of proof, in cases before courts martial, courts 
of inquiry, military commissions, and other military tribunals may be prescribed 
by  the President by regulations which shall, so far as he deems practicable, apply 
the principles of law and the rules of evidence generally recognized in the trial of 
criminal cases in the United States district courts, * * * 

Can you give us any case in which the rules of evidence generally 
reco ized in the United States district courts should not apply? 

$LARKIN. I think some of the provisjons in the code now vary 
somewhat from the Federal law; in other words, double jeopardy. 

Mr. ELSTON. That is a different thing. That  is where you state i t  
in the code and again you refer, in this code, to any provision which is 
inconsistent with the general rules of evidence. But what I am talking 
about is a rule made by the President, after we have enacted this code. 
Can you conceive of any case where he might by regulation change the 
rules of evidence as they generally apply in a criminal case? 

Mr. LARKIN. No, I cannot think of one so far as a criminal case is 
concerned, a t  this minute. But  I have not tried to make a compari- 
son throughout. 

Mr. RIVERS. Under this section why could not the President say, I 
do not deem it practicable that the generally accepted rules of evidence 
apply under this? 

Mr. ELSTON, He could say that. 
Mr. RIVERS. Surely. 
Mr. SMART. As a matter of practice, of course, the President ap- 

proves the rules of procedure and modes of proof which are recom- 
mended by the services. 

Mr. RIVERS. Because he is Commander in Chief. And it is just 
perfunctory. 

Mr. SMART. Of course, he merely si ns his name to a recommended 

work them up before they are presented. 
Mr. RIVERS. Some Presidents do not have the advantage of legal 

experience. 
Mr. ELSTON. He could say, for example, that  hearsay evidence shall 

be admissible. 
Mr. RIVERS. That is right. 
Mr. ELSTON. May I ask the Army, the Navy, and the Air Force if 

they know of any case in which the rules of evidence generally apply- 
ing in criminal cases could not be applied in the military trial. 

Colonel DINBMORE. A striking example is the rule with reference to 
'udicial notice, for example. We have a great body of orders and regu- 
lations, that sort of thing. I would have to ask for a litt>le time to 
explore that, if I am going to give a complete answer. 

Mr. BROOKS. Colonel, may I ask you, What about this rule against 
self-incrimination under article 31? I t  is different from what it is in 
ordinary civilian courts. 

Colonel DINSMORE. That is correct. 
Mr. BROOKS. Do you think that would make a difference in the 

rules that  the President might promulgate? 
Colonel DINSMORE. If Congress enacts this, he could use that lan- 

gua e and it would make a difference. 

I am referring to subsection (a) which says: 

The President might be a layman. . 

set of regulations which the services % ring up to him. The experts 

A 3 r. ELSTON. The President is bound by this code? 
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Colonel DINSMORE. I think so, yes, sir. 
Mr.  ELSTON. What we are complaining about is when you get out- 

side of the code and he issues regulations saying what the rules of 
evidence shall be. 

Colonel DINSMORE. Yes. 
Mr. ELSTON. Those rules of evidence are the accused’s protection. 

Those rules of evidence have grown up over a long period of time. 
Practically all the rules of evidence stem from the common.law other 
than from statutes. If the President can just waive them by mere 
regulation it seems to me he is taking from the accused person in the 
military services a very fundamental right that  every accused person 
has in the civil courts. 

We have followed all through 
these years the rules of the Federal courts. There may be a few ex- 
ceptions. And I feel sure we could present a good reason for each one 
of those. 

Mr. BROOKS. The Federal courts I think use the term “as near as 
may be” to  state rules, which comes as close as you can come in the 
matter of language to  being identical to  the rules of evidence of another 
jurisdiction. 

Mr. RIVERS. What kind of rules would obtain in the trial of a 
saboteur, such as those Germans, for instance, whom Kenneth Royall 
prosecuted? That was all secret. What kind of rules obtain there? 

Mr. LARKIN. They are rules that are promulgated by the President, 
I believe. 

Mr. RIVERS. Would that have any relationship to what we are con- 
sidering? 

Mr. LARKIN. Yes; it would. 
Mr. SMART. We are not prescribing rules of procedure for military 

commissions here. 
Mr. LARKIN. But we permit the President to provide for the rules 

in those tribunals. 
Mr. RIVERS. They were tried by the Articles of War-those sabo- 

teurs. 
Mr. SMART. He was the defender. 
Mr. RIVERS. I knew he had some part in it. Of course, he had a 

lost case before he got started. 
Mr. LARKIN. I think you may face this problem if you require tha t  

the regulations and principles of law and rules of evidence be followed 
that are generally recognized in the United States district courts. 
Every time a Federal court reconstrues a rule of evidence, construes 
in a different way, you will have the necessity of changing them for the 
court martial. 

Mr. HARDY. Would not Mr. Brooks’ suggestion take care of tha t  
“as near as may be”? 

Mr. BROOKS. That is the verbiage tha t  is used in the Federal 
courts. 

Mr. HARDY. That seems to me more satisfactory than saying. “so 
far as he deems practicable.” 

Mr. ELSTON. Those words, “so far as practicable,” are in my opin- 
ion going to  be rather dangerous in some statutes. We use tha t  
phraseology too much and it completely nullifies everything that you 
have laid down. 

Colonel DINSMORE. I agree with you. 

It would, would it not? 

This only pertains to  courts martial. 

The present Secretary of War was the prosecutor, I believe. 
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Mr. ELSTON. One other question, Mr. Chairman, and that is about 
the rules of evidence. 

The procedure, including modes of proof, in cases before courts martial, courts 
of inquiry, military commissions, and other military tribunals may be prescribed 
by  the President by regulations which shall, so far as he deems practicable, apply 
the principles of law and the rules of evidence generally recognized in the trial of 
criminal cases in the United States district courts, * * * 

Can you give us any case in which the rules of evidence generally 
reco ized in the United States district courts should not apply?  LARKIN IN. I think some of the provisions in the code now vary 
somewhat from the Federal law; in other words, double jeopardy. 

Mr. ELSTON. That is a different thing. That  is where ynu state it 
in the code and again you refer, in this code, to any provision which is 
inconsistent with the general rules of evidence. But what I am talking 
about is a rule made by the President, after we have enacted this code. 
Can you conceive of any case where he might by regulation change the 
rules of evidence as they generally apply in a criminal case? 

Mr. LARKIN. No, I cannot think of one so far as a criminal case is 
concerned, a t  this minute. But I have not tried to make a compari- 
son throughout. 

Mr. RIVERS. Under this section why could not the President say, I 
do hot deem it practicable that the generally accepted rules of evidence 
apply under this? The President might be a layman. . 

Mr. ELSTON. He could say that. 
Mr. RIVERS. Surely. 
Mr. SMART. As a matter of practice, of course, the President ap- 

proves the rules of procedure and modes of proof which are recom- 
mended by the services. 

Mr. RIVERS. Because he is Commander in Chief. And it is just 
perfunctory. 

Mr. SMART. Of course, he merely si ns his name to a recommended 

work them up before they are presented. 
Mr. RIVERS. Some Presidents do not have the advantage of legal 

e erience. %. ELSTON. He could say, for example, that hearsay evidence shall 
be admissible. 

Mr. RIVERS. That  is right. 
Mr. ELSTON. May I ask the Army, the Navy, and the Air Force if 

they know of any case in which the rules of evidence generally apply- 
ing in criminal cases could not be applied in the military trial. 

Colonel DINSMORE. A striking example is the rule with reference to 
udicial notice, for example. We have a great body of orders and regu- 

jations, that sort of thing. I would have to ask for a litt81e time to 
explore that, if I am going to give a complete answer. 

Mr. BROOKS. Colonel, may I ask you, What about this rule against 
self-incrimination under article 311 It is different from what it is in 
ordinary civilian courts. 

Colonel DINSMORE. That is correct. 
Mr. BROOKS. Do you think that would make a difference in the 

rules that  the President might promulgate? 
Colonel DINSMORE. If Congress enacts this, he could use that Ian- 

gua e and it would make a difference. 

I am referring to subsection (a) which says: 

set of regulations which the services % ring up to him. The experts 

. d r. ELSTON. The President is bound by this code? 
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Colonel DINSMORE. I think so, yes, sir. 
Mr. ELSTON. What we are complaining about is when you get out- 

side of the code and he issues regulations saying what the rules of 
evidence shall be. 

Colonel DINSMORE. Yes. 
Mr. ELSTON. Those rules of evidence are the accused’s protection. 

Those rules of evidence have grown up over a long period of time. 
Practically all the rules of evidence stem from the common law other 
than from statutes. If the President can just waive them by mere 
regulation i t  seems to me he is taking from the accused person in the 
military services a very fundamental right that every accused person 
has in the civil courts. 

We have followed all through 
these years the rules of the Federal courts. There may be a few ex- 
ceptions. And I feel sure we could present a good reason for each one 
of those. 

Mr. BROOKS. The Federal courts I think use the term “as near as 
may be” to  state rules, which comes as close as you can come in the 
matter of language to  being identical to the rules of evidence of another 
jurisdiction. 

Mr. RIVERS. What kind of rules would obtain in the trial of a 
saboteur, such as those Germans, for instance, whom Kenneth Royall 
prosecuted? That was all secret. What kind of rules obtain there? 

Mr. LARKIN. They are rules that are promulgated by the President, 
I believe. 

Mr. RIVERS. Would that have any relationship to what we are con- 
sidering? 

Mr. LARKIN. Yes; it would. 
Mr. SMART. We are not prescribing rules of procedure for military 

commissions here. 
Mr. LARKIN. But we permit the President to provide for the rules 

in those tribunals. 
Mr. RIVERS. They were tried by the Articles of War-those sabo- 

teurs. 
Mr. SMART. He was the defender. 
Mr. RIVERS. I knew he had some part in it. Of course, he had a 

lost case before he got started. 
Mr. LARKIN. I think you may face this problem if you require that 

the regulations and principles of law and rules of evidence be followed 
that are generally recognized in the United States district courts. 
Every time a Federal court reconstrues a rule of evidence, construes 
in a different way, you will have the necessity of changing them for the 
court martial. 

Mr. HARDY. Would not Mr. Brooks’ suggestion take care of that  
“as near as may be”? 

Mr. BROOKS. That  is the verbiage that is used in the Federal 
courts. 

Mr. HARDY. That seems to me more satisfactory than saying “so 
far as he deems practicable.” 

Mr. ELSTON. Those words, “so far as practicable,” are in my opin- 
ion going to be rather dangerous in some statutes. We use that 
phraseology too much and it completely nullifies everything that you 
have laid down. 

Colonel DINSMORE. I agree with you. 

It would, would it not? 

This only pertains to courts martial. 

The present Secretary of War was the prosecutor, I believe. 
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This is in 
the present statute and has been for a very long period of time, article 
of war 38 is the same. All we have done to it is we have added 
“principles of law.” Heretofore it covered onl rules of evidence. 
We have added “principles of law.” But the pLase,  “as far as he 
deems practicable” is in the present statute. 

Mr. RIVERS. A lot of people have complained-and I think my 
colleague, Mr. Elston, will a ree with me on this-that for a long time 

as lawyers, cave become useless because of a practice that has gained 
notoriety, under what is known as the Executive order, whereby 
Supreme Court decisions do not amount to very much a t  times. If 
you had access to the Federal Register or wherever they codify those 
things, you would not need your lawbooks. All you would need 
would be to get the latest communique and then go on about your 
business, if you had any business by that time. 

Mr. LARKIN. It is perfectly true that Congress gives the President, 
under any number of laws, the right to regulate. 

Colonel DINSMORE. I think I might be able to clarify the matter of 
Mr. Elston’s mind if I read paragraph 124 of the Manual of Courts 
Martial . 

So far 
ss not otherwise prescribed in this manual, the rules of evidence generally recog- 
nized in the trial of criminal cases in the district courts of the United States and 
when not inconsistent with such rules, the common law will be applied by courts 
martial. On interlocutory matters relating to the propriety of proceeding with 
the  trial, as when a continuance is requested, the court may, in its discretion, relax 
the rules of evidence to the extent of receiving affidavits, certificates of military 
and civil officers, and other writings of similar apparent authenticity and reli- 
ability, such as the  certificate of a physician as to  the illness of a witness unless on 
objection to a particular right i t  is made to appear t ha t  the relaxation might 
injuriously af€ect the substantial rights of an accused or the interests of t he  
Government, 

Mr. ELSTON. You have stated a rule very fully there that goes 
much further in protectin an accused person than this does. If the 

would not be an doubt about it. 
Mr. LARKIN. 6% a t  Colonel Dinsmore read is a construction of 

this lan age as contained in article 38. 
Mr. F LSTON. I understand that, but the President by some regula- 

tion could make it impossible to place that construction on it. The 
President, of course, does not himself make rules of evidence. What 
I think we want to get away from is somebody in the Secretary’s 
office sitting down and writing the rules of evidence to govern the 
trials of courts-martial cases. 

Mr. LARKIN, It is a question certain1 , whether or not the services 

attitude from their rescnt attitude, bccause when the dra ted the 

just read, which will be submittod to the President. Whothcr there 
1s a danger that they aro going to radically change that-I frankly 
do not think SO, but that is tho point you were addressing yoursclf to, 
I think. 

My own 
personal opinion is, if we mako a chango, we had better investigate 

Mr. LARKIN. Of course, this is not an  innovation here. 

a great man of the books w % ich we used to purchase for our libraries, 

The rules stated in this chapter are applicable before courts martial. 

first part of what Colone K Dinsmore read were inserted here, there 

K who, in the first instance, will draft t h e manual, will chan e their 

construction of artic P e 38 they sot forth what Colonel 6 insmore has 

Mr. BROOKS. You havo hoard the article, gontlomen. 
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the wording used in the Federal courts in the matter of the use of the 
rules of evidence of a State where they use the term “as near as 
may be.” I think this 
generally has been the law and it has worked very well and you have 
rules supporting it. So is there any necessity for a change? What is 
the opinion of the committee? 

No amendments are offered. 
Mr. RIVERS. Why not cut out “so far as he deems practicable”? 
hlr. ELSTON.. Those are the words that I object to. I would sug- 

gest, Mr. Chairman, that we pass this until the next meeting rtnd in 
the meantime let us get the rule that the chairman is referring to 
and then have some further discussion on it. 

Mr. BROOKS. We will take that up this afternoon. We are planning 
to meet this afternoon and tomorrow to try to finish up. 

Mr. LARKIN. Mr. Chairman, may I inquire whether the striking 
out of those words would require us to use rules before the United 
States district courts in criminal cases which may not be applicable 
and see if I can uncover any tangible instance? If not, I am sure we 
would have no objection. 

That  is well covered by many a decision. 

Mr. BROOKS. Could you bo ready this afternoon? 
Mr. LARKIN. I shall try to. 
Mr. BROOKS. Then we will pass that by, and take it up later today. 
We will now take up article 37, Mr. Smart. 
Mr. SMART (reading): 

ART. 37. Unlawfully influencing action of Court. 
No authority convening a general, special, or  summary court martial, nor any  

other commanding officer, shall censure, reprimand, or admonish such court or 
any.member, law officer, or counsel thereof, with respect to  the findings or sentence 
adjudged by the court, or with respect to any other exercise of its or his functions 
in the conduct of the proceeding. No person subject to this Code shall a t tempt  
to  coerce or, by any unauthorized means, influence the action of a court, martial 
or any other military tribunal or any member thereof, in reaching the fiddings or 
sentence in any case, or the action of any convening, approving, or reviewing 
authority with respect t o  his judicial acts. 

References: A. W. 88; proposed A. G. N o ,  articles 9 (45), 39 (j). 
Commentary: This article incorporates the provisions of A. W. 88. 

In addition it prohibits the convening authority from influencing the 
law officer or counsel. This is similar to the proposed A. G. N. 
except that the Secretary of the Navy would control such coercion 
by regulation. 

This article is not intended to preclude a reviewing authorit from 

made in the course of review, or from returning a record for revision 
of errors, or from taking appropriate action when a member of a 
court has so misbehaved as to  abandon his judicial responsibilities or 
duties. 

Article 98 of this code would make violations of this article an 
offense. 

Mr. RIVERS. Where are the teeth? 
Mr. LARKIN. Article 98. 
Mr. SMART. Practically speaking, as has been previously pointed 

out to the committee, it is a matter of extreme doubt that anyone 
would ever be court-martialed under this section. You will recall 
that  it was recommended, I think by General Riter who represented 

making fair comment on errors of the court in an opinion w K ich is 
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the American Legion, that this be made an indictable offense in the 
civil courts. I frankly do not subscribe to that position. I think it 
is goin too far. 

Whife I do not believe anyone is going to be court-martialed under 
article 37, I think it does say in good, plain strong, understandable 
language, what the intent of Congress is so far as influencing courts 
is concerned. 

Mr. BROOKS. Mr. Smart, I was impressed with what Mr. Riter 
said. But  thinking it over I was wondering, suppose an offense of 
this kind, coming under article 37, should be committed we would say 
in the Philippine Islands or in China, what would be the jurisdiction 
to try it, if it  were assigned to a civilian court? 

Mr. LARKIN. There would not be any, in my opinion. 
Mr. BROOKS. You would have to go into the question of jurisdic- 

tion in all cases of that  character, i t  seems to me. 
Mr. SMART. That  is right. You have some technical difficulties 

here in addition to the practical matters involved. 
Mr. BROOKS. I think it is a very important article, though. 
Mr. HARDY. I think it is very important. Insofar as article 98 

applies to this, who would bring the charges under article 98 against 
an  one who violated this provision? hr, LARKIN. Anybody subject to the code could bring charges, Mr 
Hardy, We have adopted 
it in toto except that  we have added “law officer, or counsel thereof.” 
In  other words, censure, reprimand, or admonition of any member of 
the court is forbidden. 

Mr. HARDY. Suppose the commanding officer raised the devil with 
somebody on the court for a decision that he made. That  fellow 
would not dare bring charges under article 98. 

Mr. SMART. I think that  depends upon whom you mean by “that 
fellow.” I n  the Army as of today I think the records will show that 
there are more Reserve officers on active duty than there are Regular 
officers. I cannot escape the feeling that if any action is ever taken 
under this article it will be initiated by some Reserve officer who was 
shocked and mad because of the action of some convening authority. 

This is the language of Public Law 759. 

Mr. HARDY. A Regular Army officer would not do it. 
Mr. SMART. I agree with you. 
Mr. LARKIN. An enlisted man might be on the court. 
Mr. HARDY. You do not have any idea that an enlisted man wnuld 

do it, do you? 
Mr. LARKIN. Well, I do not know. 
Mr. HARDY. Not unless he wanted to get a dishonorable discharge 

very quickly. 
Mr. RIVERS. What about the man who under the fitness report of 

the officer allegedly violates these provisions? Do you think he would 
do it? 

Mr. LARKIN. I think if a man complains and charges are drawn, 
and the commanding officer were acqnitted,,he would be in a very 
difficult spot so far as bringing sanctions against tho man who made 
the charges is concerned. 

Mr. GAVIN. What do you think would hiippen then? 
Mr. LARKIN. I think the commanding officer, even if he were ac- 

quitted, would find it vcr embarrassing to bring sanctions against 
somebody who had compLned because it might look that  he was 



trying to wreak vengeance on the man. I think he would think twice 
about it, myself. 

Mr. HARDY. Well, there are a lot of ways of skinning a cat, though. 
Mr. SMART. I would say that I still believe, regardless what you 

write into the law, as was pointed out by Mr. Spiegelberg, any smart 
CO can get through this section here or through this article 50 different 
ways if he really wants to influence a court. And if there is a com- 
manding officer of that  character, he is going to do it in such a way 
that no one is ever going to know anything about it. And I feel that  
so far as the law is concerned and as far as the Congress can 
effectively, all it can do is to express its opposition in good plain wor s, 
as here, to such practices. Practically, I do not belleve you can go 
any further than that.  

Mr. RIVERS. There are two ways of getting a t  i t ;  one, leave these 
provisions as they are and make an absolutely separate JAG set-up; 
and that would be the nearest thing that would be foolproof that I 
know of. Then he can make all the trouble he wants. And the mttn 
who conducted the trial can always say, his stooge down below can 
say; “I t  was not my fault, it was the JAG’S fault.” It is just like 
these mayors from the various cities who attended the convention 
here in Washington just recently. They criticized the Congress for 
rent controls, because then they would not have anybody to pass the 
buck to. If you have somebody to whom you can pass the buck, that  
makes an ideal set-up. 

Mr. BROOKS. What is the disposition of the committee? 
hlr. GAVIY. I would suggest, Mr. Chairman, after line 23, have it 

read: 
or the action of any appointing, convening, approving, or reviewing authority 
with respect to his judicial acts. 
The convening or some other oEcer is going to do the appointing of 
the court rather than the commanding officer convening the court. 

Mr. SMART. May I suggest that the words “appointing” and 
“convening” are used interchangeably and mean one and the same 
thing. 

Mr. GAVIN. Then you would not have any objection to putting it 
in. 

Mr. SMART. It is merely surplusage. I do not say that i t  hurts, 
but it does not help any. 

Mr. LARKIN. Convening, as used here, is the broader term. 
Mr. GAVIN. It comes back again to your other articles, 33 and 34, 

the convening authority. Who is going to convene this court? That 
is what I am particularly interested in. 

Mr. RIVERS. I just got through making that observation a while 
ago. 

Mr. GAVIN. You mean the Judge Advocate General set-up? 
Mr. RIVERS. Yes. I think convenin contemplates that personall 
Mr. BROOKS. I s  there any further siscussion of this article? fi 

no amendments are offered and if there is no objection, the article will 
stand approved as read. 

We shall take up article 38, Mr. Smart. 
Mr. SMART (reading) : 

ART. 38. Duties of trial counsel and defense counsel. 
(a) The trial counsel of a general or special court martial shall prosecute in the 

name of the  United States, and shall, under the direction of the  gourt, prepare the 
record of the  proceedings. 

CY 
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(b) The accused shall have the right t o  be represented in his defense before a 
general or special court martial by civilian counsel if provided by him, or by  
military counsel of his own selection if reasonably available, or by the defense 
counsel duly appointed pursuant to article 27. Should the accused have counsel 
of his own selection, the duly appointed defense counsel, and assistant defense 
counsel, if any, shall, if the accused so desires, act  as his associate counsel; other- 
wise they shall be excused by the president of the court. 

(c) I n  every court-martial proceeding, the defense counsel may, in the event 
of conviction, forward for attachment to the record of proceedings a brief of such 
matters as he feels should be considered in behalf of the accused on review, includ- 
ing any objection to  the contents of the record which he may deem appropriate. 
but it does not help any. 

Mr. LARKIN. Convening, as used bere, is the broader term. 
(d) An assistant trial counsel of a general court martial may, under the direc- 

tion of the trial counsel or when he is qualified to  be a trial counsel as required 
by  article 27, perform any  duty  imposed by law, regulation, or t he  custom of the 
service upon the trial counsel of the court. An assistant trial counsel of a special 
court martial may perform any  duty of the trial counsel. 

(e) An assistant defense counsel of a general or special court martial may, 
ucder the direction of the defense counsel or when he is qualified t o  be the defense 
counsel as required by article 27, perform any  duty imposed by  law, regulation, 
or the custom of the service upon counsel for the accused. 

References: A. W. 11, 17, 116; proposed A. G. N., articles 18 (b), 
18 (c), 24 (b), 38. 

Commentary: Subdivisions (a) and (b) are derived from A. W. 17 
and A. W. 11. 

Subdivision (c): A similar provision appearing in the proposed 
A. G. N., article 78, made it mandatory for defense counsel either to 
submit a brief of such matters as he felt should be considered on 
review or a statement setting forth his reasons for not so doing. This 
provision was nat adopted bec.&use it was felt that  if the latter alter- 
native were chosen it might actually prejudice the accused OD review. 
The permissive provision is inserted in the code to encourage defense 
counsel to submit briefs in appropriate cases. 

Stricter 
requirements governing the circumstances under which a ssistsn t 
counsel may act independently of the trial counsel or defense counsel 
are imposed in order to maintain the quality of counsel and to protect 
the accused. 

I t ,  substantially, perpetuates existing 
law. I think the article is well drawn and is entirely adequate. 

I n  (c) we provide the 
manner in which a defense counsel may write a brief, if he desired, 
and have it included in the record so that any legal points he cares 
to raise will De available for consideration upon review. 

In addition, i t  provides in (d)-it tightens up the present regula- 
tions a little bit so that an assistant trial or defense coiinsel who may 
be sitting in on the case can conduct the case only if he is qualified in 
the same manner that the trial counsel himself is qualified. 
In article 27 which we passed temporarily, the qualifications for 

trial counsel are set out, they briefly bein that he either be a judge 

event he be certified as to his ability by the Judge Advocate General 
We re uire here that any assistant who would take over be so quali- 

fied or, i? he engages in part  of the conduct of the trial and is not so 

Subdivisions (d) and (e) are derived from A. W. 116. 

Mr. BROOKS. Do you have a comment on that, Mr. Smart? 
Mr. Sar.4~~. I have not. 

Mr, BROOKS. How does it differ from the Elston bill? 
Mr. LARKIN. I think only by addition. 

advocate, or a member of the Federal or 5 t ab  bar; and that  in an 
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qualified, he may do so only if the qualified trial counsel is present. 
That  is a tightening up, as I say. 

Other than that, this is an adoption of the present law. It is an  
adoption of parts of different articles, specifically Articles of War 117 
and 116, and provisions that were in the proposed Navy bill. 

Mr. ELSTON. I am wondering why, in section 27 we did not say, a 
member of the Federal court, the highest court of the State or the 
Territory? Suppose the prosecution were being conducted out in 
Hawaii? They have counsel who are admitted to practice out there 
who are very able and competent. And it would hardly be pract cable 
to  go to the United States to get counsel, whereas counsel there might 
be easily available. 

Mr. LARKIN, Is not that a Federal court, Mr. Elston, in Hawaii? 
Mr. SMART. I think it is. 
Colonel DINSMORE. May I say something off the record? 
Mr. BROOKS. Yes. 
(Statement off the record.) 
Mr. BROOKS. Is there any further discussion on this article, which 

is a rather important one? If not, it wi l l  stand adopted as read and 
we will proceed with article 39, Mr. Smart. 

Mr. SMART (reading) : 
ART. 39. Sessions. 

Whenever a general or special court martial is t o  deliberate or vote, only t h e  
members of the court shall be present. After a general court na r t id  h a  finally 
voted on the findings, the court may request the law officer and the reporter to  
appear before the court to put the findings in proper form, and such proceedings 
shall be on the record. All other proceedings, including any  other consultation 
of the court with counsel or the law officer shall be made a part  of the record and  
be in the presence of the accused, the defense counsel, t he  trial counsel, and in 
general court-matrial cases, the law officer. 

I think it is so construed. 

References: A. W. 8, 30; N. C. and B., sections 373, 402. 
Commentary: This article expands the provisions of A. W. 30 to 

require the presence of all parties and the law officer except when 
the members of the court retire to vote or deliberate, or when the law 
officer is to  record the findings. In  the latter case, the reporter is to 
accompany the law officer and a verbatim transcript of the proceedings 
is to be kept. The article also prohibits t-he court from consulting 
with either the trial counsel, counsel for the accused, or the law 
officer in the absence of the others. The requirement of A. W. 8 
that no evidence be received in the absence of the law officer is extended 
in that the law officer must be present a t  all times except when the 
members are to vote or deliberate. The law officer is not a “member” 
of the court and is not to be present during deliberations or voting. 
See article 26. 

Mr. BROOKB. This is a didputed article, gentlemen. 
.Mr. SMART. .Mr. Chairman, I might say that this article goes a 

I n  Nary  proceedings there is no 
faw member. In  Army proceedings there is a law member who 
retires with the court to  deliberate on findings and sentence. 

You will recall that under this bill, the committee adopted the 
mticle which excludes the law member from retiring to  deliberate 
upon the findings and sent,ence of the court. This goes further than 
existing law in that if the court has a question arise they will call in 
the law member, but  they must also bring in the accused and bring in 
counsel both for the prosecution and the defense. So that  there will 

ood deal farther than existing law. 
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be no more of this cloak-and-dagger session in the back room. Every- 
thing will be on the record. And from that standpoint it is a much 
improved article and I suggest its adoption. 

Mr. RIVERS. I n  a general court you have got the law officer, because 
that  contemplates the maximum which can be imposed and the reason 
i t  is left out for the other courts is obviously that they do not have that 
jurisdiction. 

Mr. SMART. That  is correct. They have an extremely limited 
jurisdiction compared to a general court martial. 

Mr. RIVERS. They could not render a dishonorable discharge, any 
way. 

Mr. SMART, I might interject here some figures to show that i t  
would be utterly impracticable to attempt to furnish a law member for 
every special court. I think the most recent figures-and this is 
subject to correction by the representatives of any of the departments 
here-show that there are approximately 37,000 special court-martial 
cases a year in the Army; approximately 24,000 in the Navy, approxi- 
mately 8,500 in the Air Force. If you had to supply a law officer for 
each, we would have to put the civilians out of business in order to 
get enough lawyers into the service to have law members in each of 
these cases. 

Mr. RIVERS. Was not that  observed some time ago by somebody? 
Did you not bring i t  up, Mr. Chairman? 

Mr. BROOKS. Someone brought up the point as to whether or not 
the law officer should be allowed to sit in on the secret sessions. 

Mr. RIVERS. I know we discussed that somewhere down the line. 
Mr. LARKIN. Various witnesses who appeared before the committee 

recommended that a law officer continue to be a law member, a 
member of the court, and retire with it and deliberate with i t  and 
vote with it in the manner that they do under the Articles of War. 

Mr. ELSTON. That  comes in in another section, does i t  not? 
Mr. SMART. Article 26. 
Mr. LARKIN. That is in article 26, which we have not discussed. 

That is part, of section 5, which we have delayed discussion on. 
Mr. BROOKS. Are there any suggested changes or amendments, 

gentlemen? 
Mr. HARDY. I have a question, Mr. Chairman. I am not quite 

clear on the first aentence. Does that mean that when a court begins 
its deliberations or operations to vote, i t  cannot call in a law member 
or counsel for any assistance that i t  might need? 

Mr. LARKIN. No, it does not mean that. 
Mr. HARDY. That  is the way i t  reads, although the last sentence 

seems to say the opposite. 
Mr. LARKIN. You have to read them both together. 
Mr. HARDY. The only thing that bothers me is the intervening 

sentence which speaks of after the vote has been taken. I suppose 
it is just a question of construction there. 

Mr. LARKIN. Under the language the following practice would be 
required. When a court retires to deliberate, only the members may 
be present for the deliberations. I n  the event that  they desire further 
construction, further instruction, they may ask for it and in that case 
the law officer who is to give the further instruction may join the court 
but, of course, the accused, his counsel and the prosecutor also join 

It just cannot be done, in my opinion, gentlemen. 
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the court and his further instructions are on the record. After he 
has given them, the court members themselves continue the delibera- 
tions outside the presence of the law officer, the accused and the 
prosecutor and then in the event the court has dome to a conclusion 
and has voted on findings, if they desire technical assistance from the 
law member in drafting their findings, ir~ the event, for instance, that, 
they have found the accused guilty of a lesser included offense and 
they feel that they need technical assistance in casting that verdict 
into language, they may call him back again, with the reporter and 
ask him to assist them. Specifically he can come back for that 

urpose on the record. He can come back for further instructions, 
gut he cannot be present during deliberations nor can he vote on the 
findings or the sentence. 

Mr. HARDY. I am glad to get that explanation for the record, 
because the way it has been set up was confusing to me. 

Mr. BROOKS. Whenever one is present, the others must be piesent 
following generally the practice of civilian criminal courts; is not that  
true? 

Mr. LARKIN. That  is correct. May I point out, the accused and 
the prosecutor do not have to be present for this technical legal draft- 
ing service, but the reporter does. But they must be present for any 
further instructions that ale requested. 

Mr. BROOKS. Let us put it this way. The defendant must be 
present prior to the reaching of n decision. 

Mr. LARHIN. That  is right. 
Mr. BROOKS. Subsequent to arriving a t  the decision, the law 

member and the reporter may bc present to frame the verdict. 
Mr. LARKIN. That is right. 
Mr.. ELSTON. But it must go in the record. 
Mr. LARKIN. That  is right, it must go in the record. 
Mr. BROOKS. You have heard the article read and discussed. 

MI,  SMART (reading): 

A court martial may, for reasonable cause, grant a continuance to  any  party 

References: A. W, 20; proposed A. G. N., article 37. 
Commentary: . .  This article follows the present Army and Navy 

If 
We will there is no further comment, it will stand adopted as read. 

proceed to article 40, Mr. Smart. 

ART. 40. Continuances. 

for such time and as often as may appear t o  be just. 

provisions. 

stand adopted as read. 
Mr. BROOKS. Is there any discussion on article 401 If not, it will 

Proceed with article 41, Mr. Smait. 
Mr. S M ~ R T  (reading): 

ART. 41. Challenges. 
(a) Members of a general or special court martial and  the law o5ce r  of B 

general court martial may be challenged by the accused or the trial counsel for 
cause stated to  the court. The court shall determine the relevancy and  validity 
of challenges for cause, and shall not receive a challenge t o  more than  one person 
at a time. Challenges by the trial counsel shall ordinarily be presented and 
decided before those by the accused are offered. 

(b) The accused and  trial counsel shall each be entitled to  one peremptory 
challenge, but the law officer shall not be challenged except for cause. 

References: A. W. 18; proposed A. G. N., articles 18, 24(b), 25. 
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Commentary: This article adopts present Army and Navy pro- 
visions exce t that  the Navy hae not heretofore permitted a pre- 
e m p t o g  ch&en e. 

Mr. LSTON. f think there, Mr. Chairman, there was some thought 
on the part of someone who testified before us that this might be 
interpreted to mean that if several accused persons are tried together, 
there would be only one challenge. 

Mr. SMART. One perem tory challenge, Mr. Elston. 

in subsection (b) by sayin “each accused person”. 
Mr. LARKIN. You coulcf if that is what you desire to do. May I 

point out in connection with this question of peremptory challenges 
that we discovered a difference between Army and Navy ractice. 

This article represents a unification of previous diverse practices. 
The Army provision that set up a peremptory challenge, however, 

gave the peremptor challenge to each side, so that if there was a 

a challenge for each of the accused which, as a matter of fact, is I 
think more common civilian practice. If you try defendants jointly 
they all join in the challenged, they do not individually have a per- 
emp tory challenge. 

Mr. DEGRAFFENRIED. If you try them in civil courts in a good man 

Mr. ELSTON. Yes. Per \ aps we could solve that and make it clear 

The Army has had a peremptory challenge, the Navy f as not. 

joinder of accused, t I e accused joined in the challenge and it was not 

ou are trying more than one defendant, each defen2 
t to demand a severance and be tried separately. 

right before a military tribunal, in a court martial? 
Colonel DINSMORE. No,’ sir; you can ask for a severance, but i t  is 

Mr. LARKIN. It is discretionary in civil courts, too, I believe, 
Mr. DEGRAFFENRIED. In  our State it is mandatory. 
Mr. ELSTON. You can readily see, where you have two or more 

persons who are tried together, and they may not ask for separate 
trials--- 

Mr. DEGRAFFENRIED. I should say, except in a conspiracy case, of 
course, they have to be tried together. 

Mr. ELSTON. You can see, if two or more persons are tried together, 
and the do not have the right to ask for separate trials, there may be 
a consi c9 erable difference of opinion between them as to who should be challenrd. Mr. ARKIN. That is right. 

Mr. ELSTON. One of them wants to challenge one member of the 
court and the other one says, “I do not want him challenged, I think 
he is all ri ht, he is on my side.” He wants to keep him. I t  seems to 

Mr. LARKIN. It should either be changed by saying “each of the 
accused” or reworded to say that in a general and special court each 
side should have a peremptory challenge. 

Mr. ELSTON. If you say each s i d e -  
Mr. LARKIN. That gets back to the Army practice and the practice 

in a good many civil courts. If, in your State, a severance is not  
emit ted,  do the defendants join in the challenge or does each de- 
endant have a separate challenge? 

Mr. DEGRAFFENRIED. I n  our State, of course, in the State courts, 
we do not have challenges, we strike the jury. The defense has two 

discretionary . 

me the on P y fair way is to give each of the accused one challenge. 

f 
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strikes and the State has one. Of course, in the Federal courts, tha t  
is not true. 

Mr. BROOKS. I would like to hear from the Navy on this, since this 
represents a complete change of the Navy rule. 

Captain WOODS. It is quite satisfactory to  us to have the peremp- 
tory challenge. 

Mr. BROOKS. For each side? 
Captain WOODS. No, sir; there I want to point out the ractical 

enga ed a t  their osts and it is sometimes very diflScult to get a court 

you are reduced to a situation where an o cer might have very im- 
ortant other work that he has to be doin at  that  time and could not 

Mr. HARDY. He would not have to be available very long if he werd 
challenged. 

Captain WOODS. But the point is that he would have to be replaced 
b some other officer who was not selected in the first instauce because 

Mr. ELSTON. You could solve i t  by giving each of them separate 
trials. 

Captain WOODS. Yes; that could be done, if i t  were desirsble 
Mr. ELSTON. If you tried them to ether, how would it be fair to 

one else challenged as a member of the court? 
Captain WOODS. That  would be a difficulty that would have to,be 

resolved between the defendants. 
Mr. ELSTON. But they may not be able to  reconcile their differences. 
Captain WOODS, I think in a situation like that, where their inter- 

ests were so adverse, they should ask for a separate trial and it probably 
would be granted. 

Mr. ELSTON. But they have no assurance of that. 
Captain WOODS. No. It is discretionary. I think ordinarily it 

would be granted, though. 
Mr. BROOKS. How has the rule worked in the Navy, where they do 

not permit any challenges? 
Captain WOODS. I think the answer to that is that the Navy does 

permit challenge for cause. 
Mr. BROOKS. I mean peremptory challenges. 
Captain WOODS. I think the answer is that  we have been very 

generous in challenging for cause. If there is any reason a t  all to 
accept the challen e, it is sustained. 

Colonel? 
We have not 

had i t  before. There has been no question, so far as I know, and I 
think I am rather familiar with the history of courts martial durin 
that period; and I would like to point out this to the committee. 
would not for a moment wish to be understood as in favor of depriving 
any accused of any substantial right which is necessary to protect his 
interests. If you give each accused a challenge, a peremptory chal- 
lenge, it seems to me that you may be injuring the rights of some of 
them. Mi-. Elston cited the case in which one of the accused is 
satisfied with the court and he wants all the members to slt; and the 

di5culties involved. .4gain we have the situation where o 8 cera are 

toget eh er in the R rst instance. If you are omg to allow challenges, 

!e spared, but would have to be made ava 5 able because of a challenge 

o 9 the importance of the duties that he was then engaged upon. 

one defendant who was perfectly satis a ed with the court to have some- 

4 

Mr. BROOKS. T i ank you very much. What about the Army, 

f 
Colonel DINSMORE. We have had this since 1920. 



other accused does not. Well, they cannot get together. If you give 
each of them a challenge, the No. 2 man exercises his option and then 
you have done somethmg that is iniurious to the interest of the first 
man. 

The No. 1 defendant 
is satisfied with the court and he passes. The KO. 2 man feels that, 
by using his right peremptorily to challenge a member of the court, 
he would be protecting himself, but you think he might be injuring 
the No. 1 man. 

Colonel DINSMORE. No. 1 is deprived of the full court which he 
wanted. 

Mr. ELSTON. Yes, but  when they call the new member of the court, 
if he is not satisfied with that member, not having exercised his 
challenge, he may then exercise it. 

Colonel DINSMORE. That  is correct; he could, yes. 
Mr. ELSTON. And he has had his challenge. 
Mr. HARDY. But you come up against the situation that you men- 

tioned a while ago. One of the accused feels that  the court may be 
favorable to him and he does not want any member of the court 
taken off. If you will permit the other defendant a peremptory 
challenge, he may challenge the very individual that  the first man 
wants to remain on the court. 

Mr. ELSTON. Of course, it  works both ways. 
Colonel DINSMORE. I think also i t  will probably tend to create a 

situation where ell these fellows are impelled to get rid of a lot of 
people just because they have the right without any very strong 
reason. 

Mr, DEGRAFPENRIED. Do I understand that you believe that if 
there is more than one defendant being tried, just the side ought to 
have one challenge? 

Colonel DINSMORE. That is my personal opinion. I do not know 
that the Army has any strong views on it one way or the other. 

Mr. ELSTON. Suppose you have two defendants and each have 
counsel of their own and they cannot agree about which one of the 
court should be challen ed? 

Colonel DINSMORE. 4ha t  is right. You can have that situation. 
Mr. BROOKS. Would it create any hardship if we gave each one a 

peremptory challenge? 
Colonel DINSMORE. I t  would be a question of having members 

avadable for the court. 
Mr. ELSTON. But if they did not have the men available they can 

always raise them by giving them separate trials. 
Colonel DINSMORE. That is right, sir. 
Mr. BROOKS. What is the view of the Air Force on this? 
Major ALYEA. The Air Force agrees with the Army in the matter 

There is another thing that I would anticipate. 
Mr. BROOKS. Let me see if I understand you. 

of the one perem tory challenge in common trials. 

challenge to each defendant? 
Major ALYEA. In  common trials we do it now, 
Mr. RIVERS. Does it work a hardship? 
Major ALYEA. I have not seen that it does. 
Mr. ELSTON. On page 35, line 10, insert before the word “the” 

the words “each of”; and then strike out in the same line the word 

Mr. BROOKS. 8 o you believe it would be a hardship to give one 
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“each” which follows the word “shall”. I offer that  suggestion. It 
would read: 

Each of the accused and trial counsel shall be entitled to  one peremptory chal- 
lenge, but the law officer shall not be challenged except for cause. 

Mr. BROOKS. You strike out the second “each”? 
Mr. ELSTON. Yes. 
Mr. BROOKS. You have heard the motion; if there is no objection, 

the motion will be agreed to. 
(There was no objection.) 
Mr. BROOKS. IF there further discussion on article 411 If not, 41 

will be approved as read and amended. 
Mr. SMhRT (reading): 

ART. 42. Oatils. 
(a) The law officer, all interpreters, and, in general and special courts martial, 

the members, the trial counsel, assistant trial counsel, the defense counsel, assist- 
an t  defense counsel, and the reporter shall take an oath or affirmation in t h e  
presence of the accused to  perform their duties faithfully. 

(b) All witnesses before courts martial shall be examined on oath or affirmation. 
References: A. W. 19; A. G. N. articles 28, 40, 41; proposed 

A. G. N. articles 19, 25. 
Commentary: This article requires that officials and clerical assist- 

ants of general and special courts martial be sworn. The oaths are 
not s ecified in the code as it is felt that the language of the oaths is 
suita E le matter for regulations. 

The article does not require the court to be resworn in every case. 
The language would allow R court to be sworn once a da where there 

the time that the court is initially sworn. 
Mr. BROOKS. Gentlemen, I think a t  this time the subcommittet; 

will have to adjourn, and we shall do so until 3 o’clock this afternoon 
or tomorrow morning, I have been informed that it is possible the 
House will have adjourned by that time. 

(Whereupon the committee adjourned to reconvene a t  10 a. m. 
Saturday. March 26, 1949.) 

We will take up article 42. 

is to be more than one trial, if the accused in each tria 9 is present at 

890886 0--50----32 
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HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. 1, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, a t  10 a. m., 
room 304, House Office Building, Hon. Overton Brooks (chairman of 
the subcommittee), presiding. 

Mr. BROOKS. The subcommittee will please come to order. 
Mr. SMART. Mr. Chairman, may I make an inquiry? 
Mr. BROOKS. Before we do that, let the record show that when we 

recessed yesterday we did so with the idea of taking up one contro- 
versial matter; and that was the changing of the words in article 
36 (a). 

Mr. SMART. I think, Mr. Chairman, that Mr. Larkin has sufficient 
information available now to prove the wisdom of retaining the section 
as it is written rather than changing it. 

Mr. LARKIN. I think so. Our brief inquiry seems to us conclusive 
on the matter; but I wonder if I might make this suggestion: Mr. 
Elston, I think, is particularly concerned. Subject to your decision, 
should we wait? 

Mr. BROOKS. Let us let it go over. 
Mr. LARKIN. I think he would be interested in hearing some of the 

information. 
Mr. BROOKS. We will let it go over until later on this morning. 
Mr. SMART (reading): 

ART. 43. Statute of limitations. 
(a) A person charged with desertion or absence without leave in time of war, 

or with aiding the enemy, mutiny, or murder, may be tried and punished at any  
time without limitation. 

(b) Except ae otherwise provided in this Article, a person charged with deser- 
tion in time of peace or any of the offenses punishable under Articles 119 through 
132 inclusive shall not be liable to  be tried by court martial if the offense was 
committed more than  three years before the receipt of sworn charges and specifica- 
tions by a n  officer exercising summary court-martial jurisdiction over the com- 
mand. 

(c) Except as otherwise provided in this Article, a person charged with any  
offense shall not be liable to  be tried by court martial or punished under Article 
15 if the offense was committed more than two years before the receipt of sworn 
charges and specifications by an  officer exercising summary court-martial jurisdic- 
tion over the command or before the imposition of punishment under Article 15. 

(d) Periods in which the accused was absent from territory in which the Uni!ed 
States has the authority to  apprehend him, or in the custody of civil authorities, 
or in the hands of the enemy, shall be excluded in computing the period of limita- 
tion prescribed in this Article. 

(e) In  the case of any  offense the trial of which in time of war is certified to 
the President by the Secretary of the Department to be detrimental to the prose- 

(1031) 
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cution of the war or inimical t o  the national security, the period of limitation 
prescribed in this Article shall be extended to  six months after the termination of 
hostilities as proclaimed by the President or by a joint resolution of Cyngress. 

(f) When the United States is a t  war, the running of any statute of limitations 
applicable to any offense- 

(1) involving fraud or attempted fraud against the United States or any  
agency thereof in any manner, whether by conspiracy or not;  or 

(2) committed in connection with the acquisition, care, handling, custody, 
control, or disposition of any real or personal property of Cnited States; or 

(3) committcd in connection with the negotiation, procurement, award, 
performance, payment for, interim financing, cancellation, or other termina- 
tion or settlement, of any contract, subcontract, or purchase order which 
is connected with or related to  the prosecution of the war, or with any dis- 
position of termination inventory by any  war contractor or Government 
agency; 

shall be suspended until three years after the termination of ,  hostilities as pro- 
claimed by the President or by a joint resolution of Congress. 

References: A. W. 39; proposed A. G. N., article 5 (b) ;  title 18, United States 
Code, section 3287 (1948), (wartime suspension of limitations). 

Commentary: Subdivi2ion (a): Adopted from A. W. 39 and proposed A. G. N., 
article 5 (b). “Aiding the enemy” is added to  the list of offenses which may be 
tried and punished at any time. 

Subdivision (b) : Adopted from A. W. 39. The time when the period of limita- 
tion will stop running is changed from the time of arraignment to the time sworn 
charges and specifications are received by an officer exercising summary c o w -  
martial jurisdiction over the command. This provision is considered preferable 
t o  the more indefinite provision in A. W. 39 that  the statute is tolled yhen “by 
rewon of some manifest impediment the accused shall not have been amenable to 
military justice.” 

Subdivision (c): This covers all other offenses. The period of limitation is 
made applicable to  trials by court-martial and to  punishment by a commanding 
officer. 

Subdivision (d) : The language used in the second proviso of A. W. 39 is changed 
because of its indefiniteness. The clause “in the custody of civil authorities” 
and “in the hands of the enemy” are adopted from Navy proposals. 

Subdivision (e) : Adopted from A. W. 39. 
Subdivision (f): Incorporates the provision in title 18, United States Code 

section 3287, which otherwise might not be applicable to court-martial cases. 
Mr. DEGRAFFENRIED. Are there many changes in those sections 

from the existing? 
Mr. LARKIN. There are some, Mr. decraffenried. I might point 

them out quickly if we follow the subdivisions. 
Mr. BROOKS. Might I take up subdivision (a) first, and then we can 

tentatively approve it? 
M i .  LARKIN. Very good. Subdivision (a) is the same as the exist- 

ing law with the exception that we have added the offense “aidin the 
enemy” as a type of offense that should not have any statute a t  afi, by 
virtue of its extreme seriousness. It is an offense which carries a 
death penalty, and in our minds it is of equal seriousness with murder, 
mutiny, and desertion in time of war. 

Mr. BROOKS. Let me ask you this question: What has been the 
definition of the offense “aiding the enemy”? 

Mr. LARKIN. In  answer to your question, Mr. Chairman, the offense 
of “aiding the enemy” is set forth in article 104 of the code, which 
reads : 

Any person who- 
“(1) aids, or attempts to aid the enemy with arms, ammunition, supplies, 

money, or other thing; or 
“(2) without proper authority, knowin& harbors or protects or gives 

intelligence to,  or communicates or corresponds with, or holds any  intercourse 
with the enemy, either directly or indirectly. shall suffer death or such other 
punishment as a court-martial or military commission may direct.” 
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Mr. BROOKS. So wih reference to this particular crime article 104 
limits the crime to these spcifications. 

Mr. LARKIN. Exactly. 
Mr. BROOKS. Otherwise it would seem to me that it would be a 

rather embracing crime. 
Mr. LARKIN. No. It is limited definitely by article 104 which is 

titled “Aiding the Enemy.” 
Mr. RIVERS. Let me ask you this: Does that mean that for general 

courts martial there is no statute of limitations? 
Mr. LARKIN. This is a statute throughout, Mr. Rivers. 
Mr. RIVERS. I t  is 3 years. There is no statute of limitations for 

mutiny and murder? 
Mr. LARKIN. Yes, but you said by general court martial only. The 

statute covers offenses not connected with the type of court. 
hlr. RIVERS. I mean, for anything the subject of a summary or 

special court the statute runs against that? 
hir .  L A R K I ~  KO, sir. The statute is tied to the offense, regardless 

of where it is tried. 
X4r. RIVERS. Regardless of which court? 
Mr .  LARKIN. Yes. 
Mr. RIVERS. I see. 
Rlr. ELSTON. I was just wondering if this was not the section in 

which we should make some provision about the statute continuing 
to run, notwithstanding a person’s separation from the service, so as 
to take care of that Supreme Court case which Pecently decided, 
wherein it was held that if a person had been separated from the 
service, even though he had reenlisted, the military authorities had 
no jurisdiction to try him. 

Mr. LARKIN. I think, Mr. Elston, that was not by virtue of a statute 
of limitations. That  was by virtue of the discharge. 

Mr. ELSTON. I understand. 
Mr .  LARKIN. The committee has not as yet decided upon the word- 

ing of section 3 (a). The wording, I should say, would definitely 
contain a provision which makes it subject to this article. In  other 
words, I should say i t  would start out “SubjeCt to the provisions of 
article 43” and then go on with whatever continuing jurisdiction 
you provide. 

hlr. ELSTON. Just so we do not overlook it. 
Mr.  LARKIS. Yes, sir. That, as a matter of fact, is one of the 

elements of 3 (a), that the committee decided should be considered. 
So there is the coiinection with the statute of limitations. 

Mr.  ELSTON. I am wondering why in section (a) of article 43 you 
refer only to desertion or ahsencc without leave in time of war or aid- 
ing the enemy, mutiny, or murdcr. What about other cases that are 
labeled felonies in the civil courts, such as rape, robbery, burglary, 
arson, maiming, and countless others? 

Mr.  LARKIN. Well, I am not familiar with all the stntutcs of h i -  
tations in the diffcrcnt States. I think i t  is very rare that those 
crimes spwificallp do not have a statute in civil jurisdictions. 

Rir. ELSTOS. I tliiiik iii niost sucli jurisdictions you will find that 
the morr serious offenses are never outlawed. There is a statutc of‘ 
limitations generally as to assault and battery and gambling R ? I ~  the 
minor oil’enses, but  as to the serious cases, the felonies, ordinarily 
therc is no statute of limitations. 

We have not as yet put it in here. 
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Mr. LARKIN. As I say, I do not know what the percentage is among 
the States. One example out of the 48 is certainly not conclusive 
but the one I am most familiar with is New York where only murder 
and treason are without statutes of limitation. The felonies all have 
statutes; and the misdemeanors have shorter statutes. 

There is one further consideration: The Articles of War and the 
Articles for the Government of the Navy have heretofore exempted 
these crimes only, and we added “aiding the enemy,” which is now 
exempted from the statute. 

hlr .  ELSTON. I would say that treason is aiding the enemy. 
Mr. BROOKS. Treason is defined by the Constitution. 
hir. LARKIN. That  is right. 
Mr. ELSTON. Well, treason is defined as “declaring war against the 

Government or giving aid and comfort to the enemy,’’ so that  if you 
said “treason” it would include “aiding the enemy.” 

Here is the situation you are up against: If these are the only 
offenses that are outside the statute of limitation, a man who commits 
the crime of rape, can simply desert or become a. w. 0. 1. and s tay 
away 3 years and will thereupon go scot free. That  is true, is i t  not? 

Air. LARKIN. That  is right. 
hlr. DEGRAFFENRIED. Air. Larkin, would that be true if the charges 

were sworn out? 
Mr.  LARKIN. Not under the provisions of (b) and (c), Mr. deGraf- 

fenried. That  represents a somewhat complicated compromise. It 
may be pertinent here, Mr. Elston, to go ahead and discuss those two 
subdivisions and then reopen the idea you have in mind. 

hlr .  BROOKS. I think our idea in discussin this para raph by para- 

order rather than to approve them individually. 
Mr.  LARKIN. I appreciate that, Mr. Chairman, except that  the de- 

vice adopted in (b) and (c), since i t  differs from the previous practice, 
might well answer the specific question that Mr. Elston is posing a t  this 
minute. There is a link for that  reason. 

I certainly am anxiops to proceed and conclude each one subdivision 
individually if we can. In  this case I think i t  would throw some light 
on it. 

l f r .  BROOKS. Subsection (b) merely says that, if the prosecuting 
official does not take action in 3 years after he knows about the viola- 
tion, then it becomes limited by the statute of limitations; is that cor- 
rect? 

Air. LARKIN. Not quite. The 3-year period in the first instance is 
measured from the time the crime is committed rather than from the 
time an official discovers it. 

hlr. BROOKS. Wodd it not be better to change that and have i t  
read from the time the proper official has knowledge of it? 

Afr. LARKIN. That, I think would be an extension ovcr both present 
militnrv and civilinn prncticci. Spcnking from recollection only, I 
tliinlc thc only type of offcnse which you find in civil jurisdictions that 
measures the running of the stntutc from thc timc of tlisco\-ery is in 
the  caw of fraud. I think otherwise, they all uniformly start from the 
timc of commission. 

Perhaps, if I quickly tried to explain what is involved in (b) and 
(c), you would see the connection. 

I n  (b) specifically we providc a 3-year statute of limitation. The 
crimes stated are tlie important ones that have heretofore in the 

graph was to maintain the discussion as muc Fl as possib 7 e in the proper 

I 
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Army had a %year statute. Some of those crimes, incidentally, have 
had a 2-year statute in the Navy. 

The point I have been referring to specifically is that the statute 
would cease to run under the provisions of (b) and (c) or would be 
be tolled on the signing of the charges and specifications and the 
delivery of those charges and specifications to the officer with sum- 
mary court-martial jurisdiction. 

That represents a difference from the present Army and Navy 
practice in this respect. A t  the present time the Army statute of 
limitations is stopped or tolled upon the arraignment of the accused. 
You follow the process of formal charges and specifications, and the 
statute does not become tolled until he is in custody and arraigned. 

I n  the Navy a t  the present time the statute is tolled a t  the time of 
the referring or the signing of the charges and specifications, but 
under present Navy practice that does not take place until after the 
prcinves tigations. 

The Army’s procedure, if you will recall, involves the signing of 
charges and specifications and then preinvestigntion. The Navy’s 
calls for investigation and after that the signing of charges. 

By the provisions of this code we have unified that, practice and 
have provided for a signing of charges and specifications initially and 
then follow with a preinvestigation a t  which, of course, the accused 
must be present. 

I n  unifying the system of signing of charges and specifications, pre- 
investigation, and so forth, we were faced with selecting a point of time 
when the statute should be tolled. Should we wait until the arraign- 
ment; as in the Army, or should we do it in the fashion that the Navy 
does, when the charges are signed? 

We changed the Navy practice, and the signing of the charges now 
takes place in the beginning, not after, as it does in the Navy. We felt, 
observing civilian practice, that the signing of the charges, which is 
equivalent to  the filing of the indictment-which, incidentally, in 
civil jurisdictions alnost uniformly tolls the statute whether the de- 
fendant is present or not-we felt that, since the Navy does that, 
although a t  a different time, and the civilian jurisdictions do, we 
should adopt the signing of the charges as the time when the statute 
is tolled, whether or not the accused is pfesent, because you may have 
a number of situations where you will have a full case against a person, 
a full amount of information and evidence, but  where you may not 
have him. 

Now, if you have to wait until you get him in custody and arraign 
him, you may find yourself beyond the period of limitations. If you 
can toll the stat,ute upon the signing, then, of course, it does not 
matter whether you have him or not a t  that minute. The statute is 
tolled; and, if you can pick him up later, a t  least he cannot use the 
statute as a defense. 

Mr. RIVERS. Well, the thing to do is to  always sign them. 
Mr. LARKIN. We selected that. It is similar to the Navy’s, 

although the Navy’s did happen at  a different time. It is similar to 
the civilian jurisdiction- 

Mr. RIVERS, Is  that what you call signing affidavits? 
Mr. LARKIN. However, we were concerned in adopting this provi- 

sion, and I think some witness suggested it to  the committee, that it 
might be subject to  abuse. Inasmuch as any person subject to the 

They are uniform in this code. 
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codr oni i  sign clitir.gcs, it inight happrn that someone might draw up 
clinrgcs nnci sign thrm niid put thrni in his dcsk. I n  othrr words, in 
ordw to toll tlir statute he could sign charges, put them in his desk, 
and thrn coiifroiit the pcrson with thosc charges sevcral ycars later. 
Scvrrnl ycws lntcr. tlir nccusrd would not have the opportunity of 
invoking tlic statute of limitntions. 

I n  ordcr to  preclude that possibility, we hnve providcd, as you see 
here, thnt the statute is tollcd only upon receipt of the sworn charges 
and specifications by an officer exercising summary court-martlal 
jurisdiction. 

Unless the accuser forwards the charges after he signs thrm to an 
officer excrcisiiig summary court-martial jurisdiction, who is, under 
the prrscnt practice, the next normal step, such signing of charges 
u~ould not toll the statute. Thry would only be so effective if they 
n r c  formally in thr  dur course of businrss transferrrd to the summary 
court officcr. It a t  lcnst would prevcnt a person from writing up 
chargrs nnd thrn putting them in his desk and tolling the statute. 

You see, you could not go any further than this now, if you did not 
hnve the defendant. You could not go to your pretrial investigation 
if you did not have the defendant, because you cannot hold one if he 
is not around. 

So we have adopted all of that. 
Now, in most jurisdictions, if there is the evidence available before 

the period elapses, if there is sufficient evidence to swear out charges, 
that tolls the statute, whether or not you have tho accused. It does 
not depend on the circumstances of having him in custody. 

I think this is germane to your original question. 
Mr. ELSTON. I n  other words, if the charges are duly filed and are 

submitted to the officer exercising either special or general court- 
martial jurisdiction, and that  is done within either 3 years or 2 years, 
depending upon the offense, no matter when they apprehend the 
accused, they can proceed to try him? 

Mr. LARKIN. That  is right. 
Mr. ELSTON. Do you not think that  maybe we should make i t  

clear that the pretrial investigation may continue, even in the absence 
of the accused if the accused’s presence cannot be obtained? 

Mr. LARKIN. Well, I would think- 
Mr. ELSTON. The reason I suggest that is this: If the authorities 

have to  suspend a pretrial investigation until after the apprehension 
of the accused, it might be very difficult to examine witnesses and 
prepare a case. 

Mr. LARKIN. I think there is a good deal of merit to that, Mr. 
Elston. Of coursc, it does dilute considerably the preinvestiga tion 
procedure that  thc Congress has provided and has regarded as a 
most important safrguard. 

Mr. ELSTOX. Wr do;  but a t  the same time, if an accused person 
has voluntarily deserted or become a. w. 0 .  1. and has made i t  im- 
possible by reason of his own acts to go ahead with the pretrial investi- 
gation, certainly he cannot complain. 

,Mr. LARKIN. I certainly do not disagrre. 
Mr. BROOKS. The statute is tolled anyway when he leaves the 

jurisdiction. 
htr. LARKIN. That  is right. 
Mr. BROOKS. He has no complaint. 
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Mr. DEGRAFFENRIED. You could not have what we call a pre- 
liminary in the absence of the accused, but I do not see why his 
absence should stop the investigation. 

Mr. LARKIN. The preinvestigation cannot be held without the 
accused. 

Mr. BROOKS. Mr. Larkin, all the evidence can be accumulated 
during his absence and put in affidavit form or otherwise preserved, 
but the formality of the pretrail investigation cannot proceed without 
his presence. Under our present set-up, is not the reason for that  
the constitutional right of the accused to be present and to be con- 
fronted by his witnesses? 

Mr. LARKIN. No, sir; he has no constitutional right in the prein- 
vestigation. On the trial, yes; but in the preinvestigation I do not 
believe there is any constitutional right of that  kind. 

Mr. ELSTON. I t  seems to me that we ought to put something in 
there that nothing in that section as to pretrial investigation should 
be construed as depriving the authorities of the right to go ahead and 
make whatever investigation they see fit to make if the accused has 
voluntarily absented himself from the jurisdiction. 

Mr. LARKIN. May I ask one question to  bring the problem to its 
logical conclusion? Would you then have the preinvestigation as 
provided held once you do get him? 

Mr. ELSTON. I t  would seem that you should. 
Mr. LARKIN. Yes. 
Mr. ELSTON. But someone may come along someday and say that 

the authorities did it unlawfully because the accused was not present. 
I n  other words, they can go ahead and make whatever investigation 
they want. Then, when they Zlpprehend him, he is entitled to what- 
ever hearings can be conducted a t  that  time. I t  may be that the 
witnesses are dead. I t  may not be possible to 
subpena them. 

Mr. LARKIF. But in the meantime you would have committed to 
a permanent record or perpetuated whatever testimony is available. 

Mr. DEGRAFFENRIED. At the trial, if you prove they were deceased 
or unavailable, would there be any way to use that testimony that 
they have given? 

Mi-. LARKIN. I think if it is made by statute a judicial proceeding 
it would be tentamount to a deposition. I t  would not be completely 
so, because defendant had not been represented and had not been 
afforded a right to cross-examine. 

Mr. RIVERS. That is the thing. 
Mr. LARKIN. I just do not know what the admissibility of such 

statements would be, in evidence. 
Mr. ELSTON. I do not think that those things should be admissible 

against him if they are otherwise inadmissible. 
Mr. LARKIN. Yes. 
Mr.  ELSTON. What I was thinking of is this: That the authorities 

should not be deprived of ever,y opportunity to investigate the case 
because the accused is absent. 

Mr. BROOKS. 1s there anything there that prevents your investiga- 
tion? 

Mr. LARKIN. I think not, but I think Mr. Elston’s idea is to give 
specific authority to undertake such investigation. I think by very 
simple amendment or addition to the preinvestigation section we 
could provide that. 

They may be gone. 
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Mr. BROOKB. Why should we tamper with the preinvestigation sec- 
tion in order to give them a right to go ahead and make the investiga- 
tion? 

Mr. ELSTON. The only thought I had along that line, Mr. Chairman, 
was this: If we do not give them the right to go ahead some accused 

erson may some day say they are not authorized to go ahead until 
%e is apprehended, and then have a pretrial investigation in his pres- 
ence. The statute that we have enacted does provide that he shall 
have the right to be present. 

Mr. BROOKS. Then if you are going ahead without him the whole 
matter of a pretrial investigation is just an idle formality? 

Mr. ELSTON. You still have to have that, after he is apprehended. 
Mr. BROOKS. You would have another pretrial investigation. 
Mr. LARKIN. You would have the one called for in article 32. Mr. 

Elston’s idea, I think, is in the absence of being able to hold such an 
investigation until you can find the accused that some provisions 
should be made for perpetuating the evidence. 

Mr. BROOKS. Why not simply plsce a stipulation there that nothing 
in this code shall prevent full investigation being made even in the 
absence of the accused. 

Mr. RIVERS. That would be all right. 
Mr. ELSTON. That is just what I suggested. 
Mr. LARKIN. Fine. 
Mr. BROOKS. But not as a change of the pretrial set-up. 
Mr. LARKIN. I think that is a good suggestion. 
Mr. RIVERS. About your depositions, of course, you will not have 

the o portunity like we do of the cross-examining of depositions in 
civil P aw. It will keep the witnesses from changing their testimony 
once you do get them. That  is another thing. 

Mr. LARKIN. That is right. 
Mr. ELSTON. In  civil courts you could not take depositions without 

giving the accused the right to be present. 
Mr. RIVERS. That is right. 
Mr. LARKIN. Here we have depositions, but a counsel on behalf of 

the accused has to be present, or be present when the interrogatories 
are settled. 

Mr. ELSTON. That is where you are giving testimony against the 
accused. In  the investigation you are not giving testimony against 
the accused, and the deposition can be read a t  the trial. A statement 
by an investigating officer could not be read a t  a trial. 

Mr. BROOKS. In  your Federal process the average case comes from 
the Secret Service or the FBI  or other agencies. They make a full in- 

plete absence of the defendant. 
Now, during the course of that  investigation the witnesses are called 

in individually, and in most cases they are asked to give statements. 
are allowed to make verbal 

of the committing officer, the grand jury, B the facts assembled in 
these investigations. Followin that the defendant is apprehended, a 

up for a reliminary hearing before the commissioner, or his bond is set 
by the 8ni ted States judge. 

vestigation of the case, even before any hearing a t  all is held, in com- 

If they do not give statements, then the 
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statements and the testimon , as I reca 9 1, is prepared in a report ac- 
cumulated by this agency. 4 hen the showin is made in the presence 

warrant is put out for him, an f he is apprehended, and he is brought 
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Mr. LARKIN. Yes. 
Mr. BROOKS. So that in our present process there is nothing which 

prevents a full investigation being made before a warrant is issued or an 
indictment is obtained. I think that is a very salutary arrangement. 
That  is along the line you have in mind. 

Mr .  ELSTON. Yes. 
Mr .  BROOKS. Mr. Smart? 
Mr .  SMART. I realize, Mr.  Chairman, that the committee which 

drafted the bill had great difficulty with this particular article. I 
specifically remember when the House committee was considering 
H. R.  2575 that hlr .  Elston had grrtve misgivings about a provision 
which would permit a man to just hide long enough to escape punish- 
ment. 

I further remember the response of General Hoover, who a t  that 
time was testifying on behalf of the Judge Advocate Generpl’s Depart- 
ment, who pointed out the difficulty of prosecution when the witnesses, 
who presumably were mostly service people, had scattered to the four 
corners of the country, and their evidence or testimony had not been 
perpetuated. 

I would like to point out what I think are the impracticabilities of 
this particular provision in (b) and (c). Let us find out  who a sum- 
mary court officer is. 

I think we should consider this as a matter of wartime rather than 
peacetime. In  peacetime, I do not think you are going to have so 
much difficulty in apprehending these people within the statutory per- 
iod of limitations; whereas a t  the close of war you have units de- 
activating. I .am thinking of divisions particularly, of the Ground 
Forces, where you will have a complete division deactivation. 

The question then immediately arises as to who is the summary 
court officer having jurisdiction over that command. The  command is 
deactivated. The only thing you can say is that i t  must go up through 
channels. I do not know whom they would designate in that event. 
Maybe hfr. Larkin can say. 

I just 
do not think i t  is a practical situation. I would much rather see, if 
you have misgivings about an offender escaping and you want to have 
continuing jurisdiction over him for a period of time, that  you extend 
the statute of limitations from 3 to 5 years or whatever period of time 
you think appropriate, rather than to hook it to such a nebulous 
process as this. Maybe I am corn- 
pletely in error. 

h l r .  LARKIN. The difficulty described by Mr. Smart turns around, I 
believe, the situation where a unit may be deactivated and it speclfi- 
cally no longer has officers who have summary court-martial jurisdic- 
tion or greater court-martial jurisdiction. 

I believe the practice in the Military Establishment is that when 
units are deactivated that  another active or permanent outfit takes 
over those records; and for the purposes of this, for instance, the 
summary court-martial officer in the continuing unit would be the 
substitute officer. 

Now I would like to check the accuracy of that  from an operational 
standpoint . 

Is that about the way it works, in connection with a unit that is 
deactivated, Colonel Dinsmore, do you know? 

I say a t  that point i t  returns to the desk-drawer operation. 

I just do not think i t  is practical. 
I would like to hear Mr. Larkin’s reaction to that. 
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Mr. SMART. I can point out an analogous situation. You could 
take the situation of Korea. We went in there with three divisions. 
The Fortieth Division went in first, and then the Sixth and Seventh 
Divisions followed. The Fortieth Division went straight on through 
and wben i t  got to the southern end of Korea i t  was deactivated. 
The Sixth Division then occupied the southern half of Korea and the 
Seventh Division occupied the northern half of Korea, and the 
Twenty-fourt h Corps, under General Hodges, was in over-all com- 
mand. When the Fortieth Division deactivated, certainly we in the 
Sixth Division had nothing to do with the records. I do not know 
how many men they left in the particular part of Korea who had 
committed offenses, but certainly the Sixth Division in command of 
the tactical situation had nothing to do with their records or personnel. 
We inherited some of their men, but  those men whom we did not in- 
herit did not have their records come to us. I do not know whether 
General Hodges had the records or not, but I think as a matter of 
regulation that those records are bundled up and sent back to Wash- 
ington. If I am right I would appreciate hearing it, and if I am 
wrong, likewise. 

Colonel DINSXORE. That  is correct. The records are deactivated 
when the division is deactivated, by forwarding to the Adjutant 
General, and being placed in his custody. 

Mr. ELSTON. Could me not write a provision in the law and say 
that if an outfit is deactivated the filing of the charges with the Judge 
Advocate General would suffice? 

Mr. LARKIN. May I point out this: Do you not observe a practical 
defect. Up to the time it is deactivated nobody has sworn out a 
charge. If they have sworn it out  on July 1, and then they deacti- 
vated on July 30, they are under an obligation to give it to the sum- 
mary court officer who still exists. After July 30, when i t  is deacti- 
vate, they are transferred to other places. If they swear out charges 
after July 30 they are under an obligation to forward it to the sum- 
mary court-martial officer whom they are under a t  that time. 

After July 30 
when they have been deactivated and are transferred elsewhere, any 
attempt to date back something would not operate because they would 
have been under an obligation as of the day they claim to have sworn 
out charges to forward them to the summary court officer who was 
there as of that time. 

Mr. ELSTON. Of course, the statute, as it is written here, provides 
that the sworn charges may be filed with an officer exercising court- 
martial jurisdiction. 

Mr. LARKIN. That  is right. 
Mr. ELSTON. That  would limit them to the command authority 

except, it says, “exercising jurisdiction o’wr the command.” That  
would depend on what “the command” means. 

Mr. SMART. That  is the point. It is almost beyond my conception, 
that a man would remain in military control and in a military status, 
et cetera, to believe tht he could cover up a serious offense longer than 
3 years. 

Now, if in time of war, subsection (a) provides if he is absent from 
his command, he then goes either into desertion or into AWOL, 
in time of war the statute of limitations does not run. 

Mr. ELSTON. How would you correct it? What is your suggestion? 
Mr. RIVERS. Yes; what is your suggestion? 

I just do not see how you could have it otherwise. 



Mr. SMART. I would prescribe what I wanted to be the statute of 
limitations, and omit the last part of (b) and (c). In  time of war 
the statute of limitations will not run if he leaves the command. If 
he  is in the command, in 2 or 3 years you mill find out if he has com- 
mitted a serious offense. 

I think this is too nebulous to hook to for a statute of limitations. 
Mr.  ELSTON. If you do not have (b) and (c) in, your statute of 

limitations simply lets a man go scot free, whereas (b) and (c) make 
i t  possible to file charges within 2 or 3 years, depending upon the nature 
of the offense, and he can stay away 10 years and still be prosecuted 
if they catch him. 

Mr.  SMART. I am sorry if I have not made myself plain, or if I 
repeat. .M point is this: In  peacetime I still say that they will 
apprehend &m in 9 cases out of 10, because of your regular troop 
activity, and the greater control over them. That  is contrasted to  
wartime situations. where you have great fluidity and movement of 
people all over the country and in all foreign countries. I n  wartime 
situations you woull have the man under desertion or AWOL, against 
which the statute does not run and the punishment for which, in case 
of desertion, is death, which is more senou. chan most of the articles 
covered in subsection’ (b). 

Mr. ELSTON. We had testimony before us, you will recall, by a 
Member of Congress from up in Michigan who called to our attention 
the case of a veteran who had some home and married and had a 
family; and then they came in and arrested him for an offense com- 
mitted sc.;eral :rears before. 

I believe that was 
the testimony of that particular case. 

$lr. SMART. It %as  less than 3 years, I think. 

Mr. ELSTON. I might easily have been more than 3 years. 
Air. SMART. I will grant you that i t  might have been more than 3 

years. If they were not alert enough to apprehend that man within 
3 years, I personally doubt if they should have jurisdiction to try 
him. 

Mr. ELSTON. The civil authorities very often are not able to appre- 
hend a fu  itive in 2 or 3 years. A pretty smart criminal can hide 
himself. k e  may leave the country and go to some foreign country 
and may be gone for 5 years. Then he can figure, “I am all washed 
up with my case, 

I do not think we want to take the position that any man can leave 
the country and by his own act outlaw his crime. 

Mr. DEGRAFFENRIED. The thing I have on my mind is that a 
man might commit murder and hide the body. The body might 
not be found for a long length of time. When the body is finally 
found there might be some method of identifying the deceased, by 
some peculiarity of the teeth, or something like that, and where the 
body could be positively identified they might get the evidence against 
this defendant. Then they could not try him until they had some 
way to prove the corpus delecti, that the person was actually killed 
and had not just walked off and disappeared. 

Mr. SMART. I agree with the possibility which you raise, Mr. 
deGraffenried, but I do think it is an extreme possibility. 

Mr. DEGRAFFENRIED. I think it is, too, in the murder case. I can 
see the difference in these other cases, where a woman was ravished, 
if she did not make a complaint within 3 years. If some crime of 

I can go back now.” 



that  kind occurred you would have a different situation, but where a 
person just disappeared and you did not know where he had gone, 
whether he had walked off or not, or what had happened to him for 
several years, that  is a case of different circumstances. If after that  
you found the body in a state of decomposition, but you were able to 
identify the deceased by some method, even though the defendant had 
gone, I still think that in a murder case like that, especially, we ought 
to devise some means of preferring charges against the accused a t  
that  late date. 

Mr. BROOKS. What would you and Mr. Smart think of this ap- 
proach: Instead of approaching it from that angle, would it be much 
more paper work if we wrote in here a specification that copies of 
these charges should be sent to the Judge Advocate General of the 
respective services, and that he would be the officer indended, rather 
than the stipulation in the present provision which refers to an officer 
exercising summary court-martial jurisdiction? 

Mr. SMART. That  would certainly answer one of my criticisms, 
because I think this question as to who is an officer exercising summary 
court-martial jurisdiction over a command which has been deactivated 
is a most nebulous place to hook the statute of limitations. 

Mr. ELSTON. I suggested, and I think the chairman suggested the 
same thing that the charges be forwarded to the Judge Advocate 
General. You can even say, “If the command is no longer activated 
then the charges shall be filed with the Judge Advocate General.” 

I think all our problems are taken care of by subsections (b) and 
(c), and by continuing a case in the manner of filing the charges. 
Those cases are continued, but they have to file them within 3 years, 
or 2 years, as the case may be. 

I n  other words, they cannot just let them rest for 5 years and then 
bring up a charge against a person. If a charge has been made in 3 
years, or 2 years, depending upon the offense, whether or not i t  is 
filed is of no tremendous importance, so long as it is filed in the proper 
place. That  would be with the command if still activakd, or with 
the Judge Advocate General if the command has been deactivated. 

Mr. BROOKS. I would like to hear from Colonel Dinsmore. 
Colonel DINSMORE. Mr. Chairman, may I suggest that  it be filed 

with The Adjutant General, because he is the custodian of all the 
records. 

Mr. BROOKS. What do you think of that  idea of requiring copies 
of the charges in these cases to be filed within a certain period of time 
with The Adjutant General? 

Colonel DINSMORE. I would be in favor of that, Mr. Chairman, 
Mr. BROOKS. What does the Navy think about that? 
Captain WOODS. I think that would be entirely acceptable to the  

Navy, sir. 
Mr. BROOKS. Do you think it would help the present language? 
Mr.  LARKIN. I think i t  would insure that there is no tabling of 

charges. We, as I say, recognized the possibility and attempted to 
cure it.  I think our suggestion just nails i t  down that much more. 

Mr.  BROOKS. We do not want to overlook the Air Force. Who 

Mr. LARKIN. Major Alyea. I will speak on behalf of the Air 

We certainly wou r d be happy to take it. 

represents the Air Force? 

Force, sir. 
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Mr. BROOKS. I s  that all right with the Air? 
Major ALYEA. Yes, sir. 
Mr. RIVERS. How do you reconcile that to your terminology, 

Ca tain Woods? 
eapta in  WOODS. I t  would have to be the Chief of Naval Pprsonnel. 
Mr. RIVERS. You do not speak about deactivating a command in 

the Navy, do you? 
Captain WOODS. Decommissioning, or commissioning in reserve. 
Mr. ELSTON. Mr. Chairman, I move that the amendment be drawn 

up in the appropriate language by Mr. Smart and Mr. Larkin, along 
the lines that we have discussed. 

Mr. BROOKS. You have heard the motion. Is there any objection? 
If not, i t  is so ordered. 
Now, we had better finish this paragraph. 
Are there any other suggestions with reference to the paragraph? 
Mr. ELSTON. I would like to know ‘ust what paragraph (d) means. 

in which the accused was absent from territory in which the United 
States has the authority to apprehend him, or in the custody of civil 
authorities, or in the hands of the enemy, shall be excluded in com- 
puting the period of limitation prescribed in this article.” 

What do you mean by the period of limitation there? 
Mr. LAHKIN. Depending upon whatever type of offense i t  is, whether 

i t  is 2 years or 3 years. 
Mr. ELSTON. Would you mean by that that the articles, the charges, 

would not have to be filed until he had returned to the territory of 
the United States? 

Mr. LARKIN. Yes. If he is outside the territory of the United 
States that is another circumstance which tolls the statute, which is 
a typical provision of statutes of limitation. That is an additional 
circumstance 

Mr. BROOKS. Do I get that right, (d) refers to the statute of limita- 
tions for filing charges, referring to the limitation following the filing 
of charges? 

Mr. LARKIN. That is right. 
Mr. RIVERS. In point of time? 
Mr. LARKIN. Yes, sir. 
Mr. RIVERS. That is like that Bergdoll case in Philadelphia, the 

case of Grover Cleveland Bergdoll. 
Mr. LARKIN. Yes, I remember that. 
Mr. RIVERS. I think he was away God knows how many years. 
Mr. LARKIN. I n  other words, if an offense is committed in 1 year 

and the man leaves the territory and stays away for 5 years and comes 
back and you indict h’im while 6 years have expired since the commis- 
sion of the offense you nevertheless exclude the period that he has 
been out of the territory and you are still within the 3-year limit. 

If you have (b) and (c), what does ( d ) mean, when you say “periods 

, 

Mr. RIVERS. That is right. 
Mr. ELSTON. That is the law now. 
Mr. LARKIN. Yes, sir; it is the law now. We have made a change 

in wording to broaden i t  a little bit or, a t  least, to clarify the definition 
of the word territory in which the United States has authority to 
apprehend him. 

The significance is that normally you would consider jurisdiction 
as the continental limits of the United States, However, if a man is 
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in Mexico that would be territory over which we would have no power 
to  apprehend him. If he was in England and we were a t  war and 
England was an ally of ours we would have the power to apprehend 
him even though he is outside the territorial limits of the United 
States. 

Mr. BROOKS. It would cover the occupied territories too, would 
it not? 

Mr. LARKIN. That  is right. 
Mr. BROOKS. Mr. Larkin, if there are no further questions on 

(d), I would like to  ask you to go to  (e), and I wish you would explain 
the idea of (e) to the committee. 

Mr. LARKIN. Well, (e) is a continuation of a provision of article 

the course of a war might be adverse to the interests of nationa 7 of war, No, 39 and is to cover extraordinary cases where a trial durin 

security and for that purpose the President upon certification by the 
Secretary of the Department could extend the statute of limitations 
to  a period of 6 months after the termination of hostilities, 

Mr. BROOKS. Now, that does not give the President or the Secretary 
of any Department the authority to  define new offenses, does it? 

Mr.  LARKIN. Oh, no, sir. It applies to  the operation of time and 
its application to the statute of limitations. 

Colonel DIXSMORE. A case of that kind is the Kimmel and Short 
case. 

Mr. RIVERS. It is just like all of our statutes of that  kind, it shall 
be confined to the duration of the war and 6 months thereafter. 
Everything we wrote during the war was that way. 

Mr. L A R K ~ N .  That  is right. This 'is an adoption of present pro- 
visions. 

Mr. BROOKS, Are there any further explanations? 
Mr.  LARKIN. I can go on with ( f ) ,  if it is agreeable, Mr. Chairman. 
Mr ,  BROOKS, Yes; why not go on with ( f )?  
Mr .  LARKIN. (f.) is an incorporation of a provision in the United 

States Code, title 18, section 3287 which provides generally for frauds 
against the Government itself, and in that type of case provision now 
exists in the Federal law that the statute is suspended until 3 years 
after the termination of the war. 

We have provided it here because it is not clear that it applies to 
court-martial cases by virtue of being in title 18. 

It is Federal law for United States courts, and while courts martial 
are generaliy concstrued as Federal courtcs, in order to insure its con- 
struction and application here we have adopted the wording of title 15 
of the code and provided it here. 

,Mr. ELSTON. Would subsection (3) of section ( f )  contemplate 
making anv persons not under military authority suhject to military 
trial? 

Mr. LARKIN. No, it would only be those persons wlio are subject to 
military law by virtue of article 2. Other civilians would not be 
subject, but they would be subject to this provision under the United 
'States Code. 

Mr.  RIVERS. Would that include people employed in enemy terri- 
tory or occupied countries? 

forces, those people would be covered and others would not. 
c Mr.  LARKIN. If thcy are accompanying and scrving with ihe armed 
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Mr. RIVERS. What sbout the people in Germany now, those who 
are teaching school for the War DeparLment over there? 

Mr. LARKIN. For the War DeparLment? 
Mr. RIVERS. I went to Europe and there were about 65 of them a 

year or so ago who were there teaching the children of enlisted per- 
sonnel in the Army. 

Mr. LARKIN. They are paid by the Army? 
hlr. RIVERS. The War Department hired them. 
Mr. LARKIN. I should say they are subject to this provision. 
Mr. RIVERS. A lot of them are billeted a t  Heidelberg. 
Mr. LARKIN. Yes. 
Mr. RIVERS. I think they are subject to the code. 
Mr. LARKIN. They would be subject to the provisions of this code 

until 3 years after they get back in the event they commit a fraud 
against the Government. 

Mr. RIVERS. I am talking about that. 
Mr. LARKIN. That  is right. 
Mr. BROOKS. Do you think that time limit of 3 years is sufficient? 

We are dealing with fraud here and, of course, I do not know when 
the war will be formally over, but i t  is conceivable that we might be 
engaged in a conflict where i t  will be over the day when the last shot 
is fired. Is 3 years long enough to run down fraud, especially when 
you have these contracts involved? 

Mr. LARKIN. Well, we do not care to extend i t  further than the 
Federal court jurisdiction a t  present as provided by this section. 
I think our experience has been, although i t  can always change, 9s 
you indicate, tha t ’ the  official termination of the war is usually not 
declared until a considerable period after the cessation of acturll 
hostilities, and we provide for 3 years after that, so I should say that 
it is adequate. 

Mr .  RIVERS. Would you say the cessation or the “secession” of 
hostilities? 

Mr. LARKIN. Either one. 
hlr. ELSTON. Is there anything in the statute of limitations defining 

fraud that defers the running of the statute until the fraud is dis- 
covered? 

Mr. LARKIN. You mean in the code, Mr. Elston? 
Mr. ELSTON. Yes. 
Mr. LARKIN. I think not-no. 
Mr. ELSTON. Then you might have a case where fraud was not 

discovered until 4 or 5 yeais afterward. 
hir. LARKIN. Tnat  is right. 
Mr .  ELSTON. Until 4 or 5 years after the offense was committed, 

and the offending persons would be entirely absolved from any liability. 
Now, that is different from the citil law. Under the citil law the pri- 
mary fraud sta?ute defining fraud provides that there is no statute 
ourlawing the offense, thal i t  applies unLil the fraud is disco. ercd. 

Mr. LARKIN. I know that is common in civil practice, Mr. Elston. 
I would point out that on close reading this article indicates that 

the running of this statute of limitations shall be suspended until 3 
years after the termination of hostilities. 

Now, we have not arrived a t  the termination of war and it is now 2 
years after hostilities. Assuming that we have a termination of 

890886 0-50-3:: 
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hostilities now, then for 3 years there is a tolling and the statute does 
not start to run until after those 3 years have elapsed. 

Now, of course, throughout that  whole period you still may not 
discover fraud. I will concede that. 

Mr. ELSTON. You are placing the Government in a different posi- 
tion than you place other persons who may be defrauded. In  the 
civil courts genwally there is no statute of limitations as to a felony, 
so that a fraud which was committed against a corporation or against 
an individual could be prosecuted any time the fraud was discovered, 
whereas the fraud perpetrated against the United States could not be 
prosecuted regardless of how serious it was unless it was discovered 
within 3 years after the termination of the war. 

Mr. LARKIN. No, whatever period is fixed as the termination date. 
Mr. ELSTON. Yes, whatever period is fixed. 
MI-. LARKIN. That  is true,  bu t  it is not an innovation with us, and 

this is a Federal court rule, so that b3th of them, perhaps, are wrong, 
or both of them certainly are different than many State fraud statutes 
of limitations. 

Mr. BROOKS. Does the Federal-court rule contemplate the idea 
that  t h i t  fraud must be known to the prosecuting officer before the 
limitation shall begin to run? 

Mr. T,ARKIN. This is it;  subsection (f). 
Mr. BROOKS. It is identical to this? 
hlr. LARKIN. Yes; section 3387 of title 18 of the United States Code. 
Mr. DEGRAFFENRIED. Some States make a distinction between 

criminal actions for fraud and civil actions. In  our State you cannot 
prosecute a man for embezzlement or any kind of fraud after 3 ears 

the statute of limitations does not begin to run until after the fraud is 
discovered. 

Mr. LARKIN. I think, Mr. deGraffenried, i t  more often applies to 
a civil action than to criminal. 

Mr. D E ~ R A F F E N R I E D .  As 1 understand i t  under this provision, if the 
2-year statute applied you would have 3 years after the cessation of 
hostilities, and the statute would not begin to run until 2 years after 
the cessation of hostilities. 

Mr. LARKIN. Three years. 
Mr. BROOKS. Of course, the limitation is intended just to close the 

book, and I suppose in this case i t  is the same as others. 
Are there any further su gestions on or is there any further dis- 

cussion of this article? If tfere arc not, and there are no further ob- 
jections to article 43 as read and amended, the committee will approve 
the article. 

whether you discover it in the 3-year period or not. In  a civ’ I T  suit 

Article 44. 
Mr. SMART (readirtg): 

ART. 44. Former jeopardy. 
No person shall, without his consent, be tried a second time for the same offense; 

but no proceeding in which an  accused has  been found guilty by a court-martial 
upon any  charge or.5pecification shall be held to be a trial in the sense of this 
Article until the  finding of guilty has become final after review of the rase has been 
fully completed. 

References: A. W. 40; N.  C. and B., section 408. 
Commentary: This Article is derived from the first paragraph of 

The spcond paragraph of A. W, 40 is covered in article 62 A. W. 40. 
of this code. 
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Mr. ELSTON. May I ask where you got that  definition of jeopardy? 
5fr. LARKIN. The first sentence? 
Mr.  ELSTON. No; all of it. 
iMr. LARKIN. Up to the first semicolm i t  is an exact copy of article 

of war 40, and the balance is a very close copy of the first paragraph 
in article 40. 

The only change is that article 40 said that no proceeding in which 
the accused has been found guilty, and so forth, shall be a trial in the 
sense of the article until review if there be one and the confirming 
authority shall have taken final action upon the case. 

Since we have abandoned the language of reviewing and affirming 
authority in our appellate system and have adopted uniform language, 
we have revised the language to take care of the same situation without 
using the words “review” or “confirming authority”. Other than that  
it is the same. 

Mr.  ELSTON. I am wonderingdabout the last part of the section there. 
Any person accused of a crime in the civil courts is in jeopardy ordi- 
narily when a jury has been impaneled and sworn. 

Mr .  LARXIN. That  is right. 
Mr. ELSTON. You do not have to wait until the case has been finally 

reviewed. 
Mr. RIVERS. That  is right. 
Mr. ELSTON. Suppose you had a prosecution by court martial. 

The  court martial has assembled, and some evidence has been pre- 
sented, and the Government decides, or the military authorities 
decide, that they perhaps do not have enough evidence, and that if 
they delay the trial they can get more evidence. So, they just dismiss 
the proceeding. 

Now, the accused is not in jeopardy in that  case because there has  
not been a completion of the trial and final review has not been had; 
is not that right? 

Mr. LARKIN. Yes, sir; that is right. 
Mr.  ELSTON. Suppose there has been a court-martial trial and the 

accused lias been found guilty and the sentence has been imposed. 
Say the sentence was 1 year, and the commanding officer or somebody 
thought that it ought to be 5 or 10 years, life, or death, or something 
else, and they do not wait until the case is finally completed, or i t  
may be that the accused does not want to proceed with it, or assuming 
that he has started a n  appeal proceeding, what would prevent you from 
assembling another court martial and trying the accused before final 
review under this section? 

Mr. LARKIN. I do not think anything would, except, of course, that  
the second trial by virtue of other provisions in the code could not 
impose a highrr sentence than the first sentence. 

Mr.  ELSTON. I t  seems to me that the language in here is tremen- 
dously confusing and a t  variance with the law. 

Mr. LARKIN. I would not say i t  is not a t  variance with the present 
military law. But the military law has been a t  variance with the 
general civil law. 

Mr.  ELSTON. Former jeopardy is a constitutional right. The 
Coiistitution provides that no person shall be twice put in jeopardy 
for the same offense. 

Mr. LARKIN. That  is right, and the question is whether the con- 
stitutional provision of jeopardy follows the military. The consti- 
tutional provision of a trial by jury does not, for instance. 
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That  problem, as you know, is before the Supreme Court a t  this 
time, and I hope i t  will be decided in the Wade case, although i t  is 
possible that the Supreme Court will decide that case on another 
ground. 

That  case, very briefly, and I think i t  has been mentioned by 
witnesses here, c6ncerns “circumstances where a man was tried by a 
court martial, and the court retired to deliberate, and before it con- 
c uded its deliberations, and before arriving a t  a verdict i t  opened 
court and adjourned the trial for the purpose of securing additional 
witnesses on the court’s own motion. 

During the course of its adjournment, the convening authority 
withdrew the charges and sent them to another command, and in 
the meantime, or a t  that time the whole unit was moving very 
rapidly through Germany, and i t  covered tremendous distances in a 
very short time. 

Wade was retried, if you remember, or there was rehearing of his 
case in another command, and the question now is before the Supreme 
Court. 

The point there, of course, was whether the tactical problems of 
the command in its moving so rapidly through Germany in the last 
stages of the war, whether there was such an imperious necessity by 
virtue of tactical considerations that i t  was appropriate to terminate 

It was argued about 2 weeks ago. 

~~ ~ 

the first trial. 
Whether the Supreme Court is going to det,ermine the case on the 

question of the imperious necessity, in-which case i t  was appropriate 
to retry the case, or whether they will touch on the constitutional 
problem of whether double jeopardy attaches in that kind of a case 
is something I do not know a t  this time. In  view of the speculation 
on what they will do we have not tried to guess and have incorporated 
the same provision as has been in military law. As Colonel Weiner 
has pointed out that is tantamount to  the common-law notion of 
jeopardy . 

There is one other considerat,ion, if I may be indulged another 
moment, that I think has to be kept in mind in connection with this 
problem, and that is that the review provided in the military system 
and in the uniform code by the convening authority in the first 
instance, and by the board of review in the second instance, is 
mandatory and automatic. 

If a man is 
convicted and there is a verdict against him, the appellate tribunal 
in the civil jurisdiction can consider the case and they can set aside 
that  verdict of guilty and order & new trial, but they do so upon waiver 
by the defendant in the form of his petition for review and his request 
for reversal. 

Now, in the military organization as you know, most cases are 
automatically reviewed. The convening authority or the board of 
review may determine for one reason or another that  the verdict of 
guilty is not sustainable. They change that verdict, make it a nullity 
by setting it aside and send the case back for rehearing, or in some 
instances under another provision a new trial may be provided. If 
jeopardy first attached in the beginning of the case, then if the verdict 
was set aside and not sustained you could not have a rehearing unless 
you got the consent of the accused because jeopardy would probably 

Now, of course, in civil courts it is not automatic. 
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prevent rehearing. This it seems to  me would involve a major change 
in the automatic appellate system that  is provided in military law. 

If, of course, you had no mandatory appeal, and you had jeopardy 
attach as soon as the court was sworn, or the first witness was sworn, 
then you would not have the problem because you would require the 
appeal to be on the motion of the accused. The Supreme Court may 
settle the whole question for us, I do not know, but if they do, or if 
anybody else is disposed to change this you should bear in mind that it 
materially affects this automatic review, which is, of course, a pro- 
tection over and above anything that is found in civilian jurisprudence. 

Mr. RIVERS. What would be the reason for having another case 
until i t  has been rcviewed? 

Mr. LARKIK. What would be the reason for having a retrial? 
Mr. RIVERS. Another case or a retrial, because as hlr, Elston says, 

you could have a number of them. 
You know, under the G1 bill of rights it gives you a review, too. 

Does this change thc G I  bill of rights? 
Mr. LARKIN. N o ;  it does not. 
hlr. BIVERS. Undcr the GI  bill of rights it gives you a review. 
Mr. LARKIN. It provides a review for special and summary courts. 

You do not have one for general courts or for dishonorable discharges 
or bad conduct discharges. 

Mr. RIVERS. I t  refers to bcd’s? 
l l r .  BROOKS. Does that  involve jeopardy? Under the GI bill of 

rights, does that involve jeopardy, or is that civil rights? 
Mr. LARKIK.. That  is a correction of records. I do not think there 

is any authority to ordcr a retrial. 
Mr. RIVERS. It says until the review has been fully completed. 
Mr. BROOKS. Let us hrar from the colonel now. 
Colonel DINSMORE. This provision went in in 1920 in the provision 

in the Articles of War a t  that time, and as far as I know it has caused 
no trouble over the years. 

It rnsy be that the decision in the Wade case will effect a n  inter- 
prctatiori of this article, but the Wade case was an  unusual set of 
circumstances. A rchearing can be ordered. That  is the language we 
use, but no man can bc convicted of any offense a t  the rehearing of 
which he was not convicted before, and he cannot be punished any 
morc sevcrtly. Any sentence in excess of a sentence that was adjudged 
in the first instance may be changed a t  the rehearing. 

This codr provides that a rehearing can be ordered in case there 
is a lack of evidence. 

If hlr. Elston and the other members of the committee are not 
satisfied when I have finished I would like the opportunity to  refresh 
my recollection about the history of the whole thing back in the 
twenties. You cannot carry thcse things in your mind over the 
years. 

Thc purpose of it, however, was to prevent a situation where an 
obviously guilty man would escape punishment on a technicality. He  
has every protection, and he cannot be punished any more severely 
and cdn7,Qt bc convi atcd of any offense of which he was not convicted 
before unltss you have a iiew set of charges and a new investigation 
and consolidate the two cases. 

I do not understand that. 

Mr. BROOKS. Does thc Navy want to say anything on this? 
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Captain WOODS. This does represent an extension of our present 

Mr. BROOKS. It is aceptable? 
Captain WOODS. Yes. 
Mr. BROOKS. What about the Air Force; do you want to say some- 

thing about it? 
Major ALYEA. It does go little further than the present law 

requires the appellate authority to go. I do not think we have any 
objection to it. 

Mr.  RIVERS. You do not object to having any more authority. 
Mr. LARKIN. I don’t think i t  goes further. The present language 

says that  no proceeding in which the accused has been found guilty 
by a courtmartial upon any charge or specification shall be held 
to be a trial in the sense of this article until after review, if there be 
one, and the confirming authority shall have taken final action on tho 
case. 

Mr. BROOKS. Mr. Smart. 
Mr. SMART. There has been a suggestion made as  to a change in 

the language on page 38, lines 2 and 3. It only involves proper wording 
It has been suggested that we change the words in line 2 to read: 
of this article until the finding of quilty has been affirmed, reversed, or modified. 

What would be the effect of that language; would i t  change the sense 
of the article in any degree, and if not, would not that be a better 
choice of words than those which are presently used? 

Mr. LARKIN. I think the word “final” has hem used because we 
do not know in any case a t  what point it will be final. Whether the 
Judicial Council is going to review a case may be dependent upon the 
fact of whether they grant a petition. We just do not know when 
they will, and when they will not grant a petition, so t h ~ t  finding 
of guilty may be in fact final with the action of the board of review. 

In  other cases it may not be final until the Judicial Council has 
acted, but we just do not know under wha.t circumstances or in what 
specific cases they will ar t .  It will depend upon the IRW involved, 
80 thRt I think the word “final” is the better word. 

Mr. BROOKS. Well, like in most instances, regardless of what we 
write into this article, the Supreme Court is going to be the last 
authority. 

Mr. LAREIN. I think that is perfectly true. 
Mr. BROOKS. We could undertake to try to cover every case of 

double jeopardy, but our definition would not necessarily hold water. 
hlr. LARKIN. That  is right. It is 50 very speculative as  to just 

what the Supreme Court will sa , that  is is hard to guess in advance, 
bu t  since i t  is a provision that E as existed for so long, and since i t  is 
connected wit,h the automatic appeal we adopted what was in the law 
and if tho Supreme Court says this violates the Constitution or ths t  
the Constitution follows a person into the military for a court martial, 
or that it should apply otherwise, that will be binding and that is all 
there is to it. 

Mr. RIVERS. A lot of witnesses havc testified that when a man takes 
an oath to serve in the military forces he does not forthwith lose his 
constitutional rights. When this Supreme Court decision comes out, 
in effect, will that then be settled? 

law. The charge is entirely acceptable to us. 

Mr. LARKIN. Not as to all of them. 
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Mr. RIVERS. As to any of them. He should not suspend any of 
his constitutional guaranties by virtue of the fact that  he submits 
to an 03th to serve in the armed forces. 

Mr. SbfART. Well, I think he very definitely does surrender some 
of them, Mr. Rivers. 

Mr. RIVERS. I am wondering whether the Supreme Court would 
so hold. 

Mr. SMART. I am sure they would agree with tha t  because as a 
civilian you can go down the street and cuss out anybody you care to, 
but if you are in the Army or Navy you cannot do that, and to that 
extent he has certainly surrendered his constitutional right of free 
speech. 

Mr. RIVERS. The Supreme Court does not give you a windshield 
when you start to cuss people out. 

Mr. LARKIN. Trial by jury is a constitutional right that  has held 
not to apply. 

Mr. RIVERS. Your answer would be no. 
Mr. BROOKS. If that were not the case, why would the Supreme 

Court be sitting today on what is double jeopardy under the Con- 
stitution? 

Mr. LARKIN. As Colone Dinsmore points out, they may decide 
the Wade case on the question of the imperious necessity rather than 
on constitutional grounds and the question may still be open after 
they finish with that case. 

Mr. ELSTON. Has that  case been argued? 
Mr. LARKIN. Yes; it has been argued. 
Mr. ELSTON. And the decision may come down any day? 
Mr. LARKIN. I think so. 
Mr. ELSTON. Perhaps by the time we finally write this bill there 

Mr. COLE. Mr. Chairman. 
Mr. BROOKS. Mr. Cole. 
hlr. COLE. With your permission, Mr. Chairman, I should like 

to go back to the question which Mr. Smart has raised with respect 
to a strict interpretation of that  proviso. As you interpret it  would 
it make it possible for an individual to be found guilty by a court 
and upon review to be acquitted by the higher authority and still 
come back and be tried again? 

Mr. LARKIN. No. 
Mr. COLE. Taking the strict interpretation of it you say, “until 

the finding of guilty has become final.’’ 
What you mean is until the question of guilt has been resolved and 

becomes final? 
Mr. LARKIN. Yes; Mr. Cole, I think that is a ver germane analysis 

might bring it to your attention, where wc provide that wherever 
there is an acquittal of any charge that it cannot be sent back for 
rehearing or any other proceeding. 

Mr.  RIVERS. But this has to  be approved by the reviewing 

will be a decision by the usual divided opinion. 

and the langua e is perfectly susceptible of that in f‘ erence. The diffi- 
culty is that  t E is has to bc read in connection with article 62, if I 

authority-- 
Mr. LARKIN. An acquittal may be reviewed for jurisdictional 

purposes only. 
Mr. RIVERS. I see. 
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ment as t o  that offense. Similarly, a t  the time the court is making 
its findings, if by exceptions and substitutions the accused is found 
guilty of a lesser included offense, to  which he has not entered any 
plea, the court will advise him in open court of his right to avail 
himself of the statute in bar of punishment. 

Mr. BROOKS. Is that substantially the present provision? 
Mr. LARKIN. Yes. 
Mr. RIVERS. It is the same as the civil law in that respect. 
Mr. LARKIN. It is substantially the same. However, we have 

extended it a little bit, and I think we have by virtue of our explana- 
tion in the commentary, which becomes a part of the record, su plied 
in much greater detail all the instances in which we feel the p P ea of 
guilty should be accepted. 

Those circumstances, in general, are that the plea will be accepted 
only after the accused has had an opportunity to consult with counsel. 
If the accused refuses counsel or refuses to consult with him then his 
plea will not be taken. 

That  is an added protection that we feel should be forced on him. 
Mr. BROOKS. In  other words, the court, in effect, arbitrarily says 

he will enter a plea of not guilty. 
Mr. LARKIN. If he refuses to consult with counsel, if he comes 

forward and says, “I desire to plead guilty,” it is our opinion that the 
court should ask, “Have you consulted with counsel?” and if he has 
not consulted with counsel we should force him to consult with counsel, 
and if he does not, do not accept his plea. 

In  addition to that we feel that the meaning and the effect of the 
plea of guilty which he proposes to take should be explained to him 
and that explanation should consist of a statement telling him that  
the plea amounts to an admission that he committed the crime that  
is charged against him, that it makes conviction mandatory, and that 
he should be told the sentence which can be imposed upon him if he 
admits doing the acts which are charged against him. 

If he refuses, if he does not want to take the plea under those 
circumstances, or if he wants to make the plea and will not conform 
to those circumstances which are to makc sure that he understands 
what he is doing, then, the plea should not be accepted. 

We feel that is a procedure which will give an added amount of 
protection t o  the innumerable cases where pleas of guilty are taken, 
particularly among the younger men. 

I think i t  would have the added advantage of settling once and 
for all that he is the man who did what he is charged with doing and 
we would be relieved thereafter of the continually complaint of 
accused tha t  they did not understand what they were doing when they 
took their plea. 

In  addition to that, we would have the colloquy between the 
court and the accused a t  the taking of the plea and the record trans- 
scribed verbatim and not just have a form which is printed and says 
the accused was informed of his ri hts: 

Mr. BROOKS, Does this contemp Ei ate a plea of nolle contendere? 
Mr. LARKIN. No, sir, it does not. 
Mr. BROOKS. That  is not a proper plea in a court martial? 
Mr. LARKIN. That  is right, Mr.  Chairman; I do not know of any 

Mr. ELSTON. What is meant by the statement, “irregular pleading”? 
such plea. 
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Mr. LARKIN. I think that would cover a pleading where a man 
says guilty, but I want to make an explanation. 

Mr. ELSTON. There is no provision in the military courts for the 
filing of a demurrer, a plea in abatement, a motion to quash tho 
charges, or anything of that sort, is there? 

Mr. LARKIN. No, sir: There is no provision for special pleas. .A 
motion practice is provided and the regulations spell out the different 
kinds of motions which can be made. 

dgain in the commentary on this article, which will be a part of 
the record, we have spelled out the procedures for such motions as 
they are now coptained in the . h m y  Manual so that the drafters of 
the new manual will understand tha t  i t  is part of the legislative 
history of this provision here, and tha t  this motion practice as it is 
now provided in .4rmy courts martial will be continued. .4s I say, 
it is on page 65 of this commentary. 

Mr. RIVERS. You mean the proper motions to make? 
Mr. LARKIN. That  is right. 
Mr, RIVERS. Corresponding to  tho ones that Mr. Elston has 

Mr. LARKIN. That is right. 
Mr. RIVERS. Can you make that more definite and certain? 
Colonel DINSMORE. You will recall they have abolished all of these 

special pleas in the Federal courts and provided that the same points 
shall be raised by motion. 

hlr. RIVERS. I see. 
Colonrl DINSMORE. The reason being that the pleas became so 

technical that a lot ol” the lawyers did not  understand them themselves, 
erhaps, and we are following exactly the  Federal rules of procedure 

Eoth in the present manual and in this code 

mentioned? 

Mr. BROOKS. That all preliminary pleas should be by motion? 
Colonel DINSMORE. Yes, sir, that  is right, sir. 
Mr. GAVIN. Supposing a boy is accused of a crime now and defense 

counsel is appointed, how much defense does this counsel actually 
give this boy? Supposing the case is a bad one, does he indicate to 
him that he should plead guilty or he should not plead guilty, and 
when he goes into court how much defense does he give him; that is 
what I would like to know from somebody. 

Mr. ELBTON. The code that we are drafting provides that counsel 
must be qualified counsel, that  they must  be admitted to practice iu 
the district court of the United States or the supreme court of one of 
the States of the Union, and it is assumed that if they have been 
admitted to practice in one of those courts and approved by a Judge 
Advocate General that they are qualified counsel. 

Mr. BROOKS. Furthermore, it  provides that he may have assistant 
counsel in certain cases. 

Mr. ELSTON. And if he is not satisfied with any counsel that  might 
be selected for him, he can employ his own counsel. 

Mr. GAVIN. Does he know that, is he apprised of that  fact? 
Mr. ELSTON. We have put in here that they must notify him of his 

rights. 
Mr. RIVERS. The way it is now a good deal depends on who has 

charge of his fitness reports. 
Mr. BROOKS. I n  many respects he has a greater amount of protec- 

tion than in civil courts. 
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Mr. SMART. I n  line 14, as subsection (b) is now written it says- 
A plea of guilty by the accused shall not be received in a capital case. 
A man may be charged with a capital offense and in the same charges 

and specifications be charged with a noncapital offense, and this 
language would prevent taking a plea of guilty in the noncapital 
offense. A t  that point I would delete the words “in a capital case” 
and substitute “to an offense for which the death penalty may be 
adjudged .” 

Mr. LARKIN. I will certainly be content with the committee’s 
decision on that. I can see Mr. Smart’s point, and we considered i t  
ourselves. It is one of these little technical things that sometimes 
causes difficulty. As it reads it is perfectly true that the circum- 
stances set forth may happen, if a man was charged with murder 
and decided or wished to plead guilty of manslaughter, the lesser 
included offense, if you will, it would appear by this language that 
he could not make such a plea. 

We tried to take care of that by spelling out in the commentary 
that we did not intend that. 

The reason we did not use the word “offense” is because it brings 
up the same problem in the special court. Now, it does not happen 
very often, but, of course, a special court can try capital cases or a 
capital offense. 

When they do try a capital offense, of course, thcy cannot impose 
more than the jurisdiction allows them to impose. They cannot im- 
pose more than 6 months, which, of course, operatcs to the favor of 
the accused. If you say a plea of guilty shall not bc received in a 
capital offense then, of course, he could not plead guilty to a capital 
offense tried by a special court, even though hc cannot gct more than 
6 months there, so it is a question of which word makes it clearer. 

I will be content with either word. That  is not arguing with Mr. 
Smart, but just trying to explain our thought on the mattcr. 

hlr. SMART. You might go farther and say, then, “ (wx~pt  as pro- 
vided in article 19,” which prescribes the jurisdiction of special courts 
martial. That  would certainly clarify it beyond any doubt. 

Mr. LARKIN. That  is right. 
Mr. BROOKS. Is there any further discussion of that? In othcr 

A plea of guilty by the accused shall not be received to  an offense for which 

You have heard the suggested amendment. All in favor of the 

The ayes seem to have it. 
Is there any further discussion of this article? 
hfr. DEGRAFFENRIED. Does article 19 refer to the jurisdiction of 

special courts martial? 
hlr. LARKIN.  Yes. 
hlr. DEGRAFFENRIED. Suppose he was to be tried before a general 

court martial, could he not still plead guilty to a lesser offense than 
the one charged? 

Mr. LARKIX. We hope he could. I think using the word “offense” 
is all right there because it would be the lesser included offense. 

Mr. BROOKS. This as originally written was intended to cover ti 
case like we had in Chicago, the Locb case, where the defendants 
pleaded guilty and threw themselves on the mercy of the court. 

words, change it to read: 

the death penalty may be adjudged. 

amendment signify by saying “aye,” and all opposed “no.” 
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Mr. LARKIN. This is new in the statute, but i t  has been a regula- 
tion of the services for years. The intent,ion is that you do not permit 
a man in a case in which the death penalty is possible to plead guilty, 
which is uniform pract’ice in civil courts. You just do not let a man 
plead himself into the death penalty. 

Mr.  ELSTON. Some States permit him to plead guilty, but they 
require that evidence be taken to determine the degree of homicide 
involved. 

Mr. BROOKS. If there is no further discussion of this article, we will 
proceed to article 46. 

Mr. SMART (reading): 
ART. 46. 

The trial counsel, defense counsel, and t h e  court martial shall have equal 
opportunity to  obt,aiii witnesses and other evidence in accordance wit,h such 
regulations as the President may prescribe. Process issued in court-martial 
cases to compel witnesses t o  appear and  testify and to  compel the roduction of 
other evidence shall be similar to that  which courts of the United &ate8 having 
criminal jiirisdiction may la\\-fully issue and shall run t o  any part of the Uiiiied 
States, its Territories, and possessions. 

References: A. W. 22; A. G. N.  article 42 (b) ;  proposed A. G. N .  
article 35. 

Commentary: This article is based on A. W. 22 and proposed 
A. G. N., article 35. The first sentence of the article is intended to 
insure equality between the parties in securing witnesses. It, is felt 
appropriate to leave the mechanical details as to the issuance of 
process to regulation. 

If there is no dis- 
cussion, we will proceed. That, is substantially the law as it has been? 

It preserves the addition to the old 
article 22 which the Elston bill provided. We have reworded i t  a 
little more. You gentlemen in the last session added the provision 
that  witnesses for the defense shall be subpenaed upon the request of 
the defense counsel through process issued by the trial judge advocate. 
That  was in addition to the previous provision. We have reworded 
i t  by saying “shall have equal opportunity to obtain witnesses and 
other evidence.” 

We go a little further; but in essence it is the same as the provision 
now in effect. 

Mr. GAVIN. Supposing that in an emergency some of the witnesses 
were in other parts of the world other than the United States, its 
Territories, and possessions, how would you bring those witnesses 
back to testify in a trial that may be held here in the United States? 

Mr. LARKIN. Well, you would bring them back if you could under 
any circumstances, but if it were physically impossible you just could 
not do it. If it turns out that they are most material to  the issue or 
that  they are the only witnesses to the case, why, you just could not 
try the case without them. 

Mr. ELSTON. If you could not bring them back, you could certainly 
take their depositions. 

Mr. LARKIN. That  is possible. 
Mr. BROOKS. And the defendant would have the same opportunity 

that  the prosecution has? 
Mr. LARKIN. That  is the way we have tried to spell i t  out, in here, 

yes, sir. 

Opportunity to  obtain witnesses a n d  other evidence. 

Mr. BROOKS. Is  there any discussion of that? 

Mr. LARKIN. That  is right. 
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Mr. RIVERS. There would certainly be ground for a motion to 
postpone. 

A4r. LARKIN. Yes, sir. 
Mr. SMART. The defendant would actually have more opportunity 

in this respect than the prosecution would have because you will later 
find that the prosecution cannot take depositions in a capital offense 
case, whereas the defendants can. 

Mr. BROOKS. In  what article is that? 
Mr. SMART. Article 49. 
Mr. BROOKS. Article 49? 
Mr. LARKIN. Yes, sir. 
Mr. BROOKS. If there is no further discussion of article 46, it will 

stand adopted as read. 
Gentlemen, it is high noon. If there is no objection we will adjourn 

until 1:30, and it is the thou h t  of the chairman that, unless there is 

The committee stands adjourned until 1 :30. 
objection, we will run on unti f. 4 o’clock and try to finish what we can. 

(Thereupon, the committee adjourned until 1 :30 p. m.) 

AFTERNOON SESSION 

(The subcommittee reconvened, a t  1:30 p. m.) 
Mr. BROOKS. The subcommittee will come to order. 
Mr. SMART (reading) : 

(a) Every person not subject to this code who- 
(1) has been duly subpoenaed to appear as a witness before any court- 

martial, military commission, court of inquiry, or any other military court or 
board, or before any military or civil officer designated to take a deposition 
to be read in evidence before such court, commission or board; and 

(2) has been duly paid or tendered the fees and mileage of a witness a t  
the rates allowed to witnesses attending the courts of the United States; and 

(3) willfully neglects or refuses to appear, or refuses to qualify as a witness 
or to testify or to produce any evidence which such person may have been 
legally subpoenaed to produce: 

shall be deemed guilty of an offense against the United States. 
(b) Any person who commits an offense denounced by this Article shall be 

tried on information in a United States District Court or in a court of original 
criminal jurisdiction in anp of the territorial possessions of the United Stat,es, and 
jurisdiction is hereby conferred upon such courts for such purpose. Upon con- 
viction, such persons shall be punished by a fine of not more than $500, or im- 
prisonment for a period not exceeding six months, or both. 

(c) I t  shall be the duty of the United States district attorney or the officer 
prosecuting foi the Government in anv such court of original criminal jurisdiction, 
upon the certification of the facts to him by the military court, commission, court 
of inquiry, or board, to file an information against and prosecute any person violat- 
ing this Article. 

(d) The fees and mileage of witnesses shall be advanced or paid out of the ap- 
propriations for the compensation of witnesses. 

References: A. W. 23; A. G. N. article 42 (c); proposed A. G. N., 
article 35 (b). 

Commentary: This article is derived from A. W. 23. Proposed 
A. G. N., article 35 (c) is similar. The roviso in A. W. 23 making 
certain offenses in title 18, U. S. C. app icable to roceedings before 

important offenses against military justice, such as perjury and bribery 
or judicial officer. (See title 18, U. S. C., secs. 206, 210, 1621, 1622 
(1 948) .) 

ART. 47. Refusal to appear or testifv. 

courts martial is omitted, since the language f P  of tit  e 18 includes the 
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Mr. BROOKS. That is the same as the Articles of War 23? 
Mr. LARKIN. That is right, hlr. Chairman. 
h l r .  I~ROOKS.  How about the Navy? 
Mr.  L . ~ R K I N .  The Navy article 42 (c) is similar; and article 35 (b) 

of the proposed Navy bill in the eightieth session has a similar pro- 
vision. You will note specifically that a n  offense of this character is 
not tried by court martial but by the United States courts It is an, 
adaptation of what has been in the law. 

Mr.  RIVERS. And he is tried on information? 
Mr. LARKIN. That  is right. 
Mr. DEORAFFENRIED. Mr. Larkin, does that section 2 mean tha t  

in order to require him to come up to a hearing you have to either pay 
him or tender him the fees before he gets  there? It says “has been 
duly paid or tendered the fees” and so forth. 

Mr. LARKIN. I should sav so. 
hlr .  DEGRAFFENRIED. Usually you ju s t  summon them to appear 

and then after they testify they pay them mileage and so forth? 
Mr. LARKIN. Well, you see by virtue of having difficulty wi ,h  

civilian witnesses .we are going to an extreme. If one is subpenaed 
and he says he will not come we will go further and say, “Here are 
the fee3 right now.” 

Mr. BROOKS. You have a different situation, also, when you get to 
this jurisdiction, from the State jurisdiction. Your distances are 
greater, and the expenses are greater. 

Mr. LARKIN.  That is right. A person might have a legitimate 
reason to refuse. 

Mr. RIVERS. As the chairman says, t h a t  is absolutely right. 
Mr. SMART. We had the same thing as far as the subpenas to Con- 

gress are concerned in the last Congress, when our committee had the 
subpena power and we had an appropriation to support that. The 
rule is that if we subpena witnesses here they may demand and must 
receive the round trip first class rail transportation plus at least 1 
day of authorized Federal per diem. Otherwise they are under no 
obligation to appear. 

Mr. RIVERS. That  is fair. 
Mr. SMART. That is fair, and this perpetuates that rule, 
Mr. BROOKS. hlr. Gavin, article 47 was just read. There seems to 

It is a rule that has been in force for a 
I t  is with reference to the enforced attendance of wit- 

be no controversy about it. 
long time. 
nesses and provides for punishment in the  Federal civilian courts. 

Mr. SMART. This is for witnesses not  subject to this code. 
Mr. BROOKS. Yes. 
Mr. GAVIN. I thank the gentleman fo r  that  explanation. 
Mr. RIVERS. Also, it provides for payment before he gets there. 
Mr. BROOKS. Is there any controversy about it? 
If there is no objection to the article as read, we will approve it. 
Mr. SMART (reading) : 

ART. 48. Contempts. 
A court martial, provost court, or military commission may punish for contempt 

any person who uses any menacing words, signs,  or gestures in its presence, or 
who disturbs its proceedings by any riot or disorder. Such punishment shall not 
exceed confinement for 30 days or a fine of $100, or both. 

References: A. W. 32; A. G. N. article 42 (a); proposed A. G. N. 
article 35. 



Commentary: l’liis artivlc is dcrived from A. W. 32. ‘rile proposed 
A. G. N. article 35 would rrqiiirc cbontrhmpts by persoiis not subject 
to this code to be tried in civil courts. It is felt essential to the proper 
functioning of a court, however, that it have direct control ovor tlic 
conduct of pcrsons appenring bcforo it. 

Mr. Chairman, I think that there are two things that should be 
clarified for thc record here. One is that this section contemplates 
the right to punish for contempt civilians who may be testifying or 
appearing as counscl in a court-martial case. Secondly, while the 
article docs not sqy so, i t  anticipates that the military court may 
punish summarily. 

Mr. RIVERS. Civilians? 
Mr. SMART. That  is correct. 
Mr. RIVERS. Not subject to it? 
Mr.  SMART. When civilians come before a court martial they must 

be bound by the same rules of decorum as the other people before it. 
Mr.  BROOKS. Is the Federal rule 30 days or 10 days? 
Mr. LARKIN. I think i t  is 30. The present article of war from which 

this was drawn for 30 days. That  is article of war 32. Also :a $100 
fine. 

Mr.  BROOKS. Well, i t  is substantially thc same rule that you have 
in the Federal criminal counts? 

MY. LARKIN. And the same rule that we have in the Articles of 
War right now. 

Mr.  BROOKS. Yes. 
Mr. LARKIN. I t  is designed to operate in the court’s presence. If 

the court martial cannot conduct its proceedings in an orderly quiet 
way it just cannot get to the issue, and you cannot in a contemplative 
manner decide what is right and what is wrong. Unless it has the 
powrr to discipline those before it you may have the most erratic 
kind of proceedings, and the most disturbing circus atmosphere, as 
you very frequently have in some sensational civil cases. If the 
court cannot operate its own proceedings in a dignified manner its 
proceedings become intolerable. 

Mr .  BROOKS. Is there any appeal from this? 
Mr.  SMART. There is none. There is a limited punishing power and 

there is no appeal. 
Mr.  BROOKS. This is 30 days for each successive or each offense, 

plus the fine of $loo? 
Mr .  LARKIN. I should say so. 
Mr. RIVERS. Do we have the authority to write in this particular 

code any proviso for punishing civilians who interfere with a M P  
who is arresting someone subject to his jurisdiction? 

Mr. LARKIN. No. 
Mr.  RIVERS. Would he have go go into a Federal court on infor- 

mation? 
Mr. LARKIN. I would think so, obstructing justice or interfering 

with an officer in the performance of his duties. 
Mr.  RIVERS. In  a State court or a Federal court? You see, a 

United States marshal has jurisdiction. 
Mr. LARKIN. I do not know about the Federal court, in general. 
Mr.  RIVERS. There must be plenty of those cases already. 
Mr. LARKIN. I think probably the jurisdiction provided in the 

I t  is exactly the same. 

I t  is a summary citation for contempt. 

State court is adequate for that purpose. 
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Mr. BROOKS. I would like to ask one question. It is going back, 
and I think i t  has been covered, but I did not fully understand it.  
Exactly what is the definition of a provost court? 

Mr. LARKIN. Well, I suppose the name itself is derived from the 
Provost Marshal’s Department, which i s  generally the Department 
that controls the military police. 

hlr. BROOKS. How does that differ from a court martial? 
Mr. LARKIN. Well, a provost court, like other military commissions 

and tribunals which are usually used in occupied territories and which 
are the creatures of the occupying authority, is operated in accordance 
with whatever rules are prescribed for them. Many of the military 
or provost courts, for instance, that operate in occupied territories 
will follow, to a large extent, the court-martial procedures, but they 
may specifically apply the local law. 

I n  many recent cases in occupied territory they have followed the 
procedurcs of court martial, but specifically they applied the German 
law. They are ad  hoc special courts for a special purpose. 

Mr. BROOKS. Are they not intended to cover the civilians? 
Mr. LARKIN. Civilians who are not subject to  the code. 
Mr. BROOKS. Civilians who are not subject to the code. Is that  

right, Colonel? 
Colonel DINSMORE. It is for the trial of civilians for the occupied 

terri tory. 
Mr. SMART. I might add, if you will forgive the personal reference, 

that  I was a provost court overseas appointed by virtue of the procla- 
mations which gave General MacArthur the authority, which subse- 
quently was delcgated down to the Sixth Division. My jurisdiction 
was 5 years confinement or $5,000, either one or both. I sat alone 
as one judge and I tried nothing but civilians not subject to  the 
Article of War. 

Mr. RIVERS. I guess you gave them t h e  limit? 
Mr. SMART. Some of them. 
Mr. I~ROOKS.  I n  the light of that fact, gentlemen, do you want t o  

approve this provision? 
Mr. GAVIN. Let us go on. 
Mr. BROOKS. Is there any objection to article 48? 
There is no objection. 
Mr. SMART. Do you want to revert t o  article 36 now that  Mr. 

Elston is here, sir? 
Mr. BROOKS. Yes, let us take up article 36. 
Mr. SMART. Tn order to  restate the issue, Mr. Chairman, may I 

briefly say that the question revolves around the use of the words, 
in lines 5 and 6 of page 32, “so far as he deems practicable.” 

The question which Mr. Elston placed was whereabouts in the 
military do we depart from Federal procedure. 

I think Mr. Larkin is now prepared with specific facts to  show that  
there are differences, which make these words necessary. 

Mr. RIVERS. Were you not also supposed to  fix up the problem of 
men? 

Mr. SMART. Well, if you are going to delete those words it would 
be very simple. It is a question of keeping the words or deleting 
the words. 

Mr. BROOKS. We will hear from Mr. Larkin. 
890888 0-50- -34  
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Mr. LARKIN. Since the committee considered this article the other 
day we have made a ver brief comparison of what we think are the 
rules of evidence general6 recognized in the trial of criminal cases in 
the United States courts with the general evidentiary problems that  
we face in courts martial. It is not a complete study or comparison 
by any means. We just have not had the time. 

As mentioned by Colonel Djnsmore, one evidentiary principle that 
differs considerably is the one on judicial notice. If the phraseology 
here is deleted and the manual must apply the principles of law and 
rules of evidenoe generally recognized in the Federal courts, then the 
question arises on a problem of judicial notice whether the multitude 
of records that are kept by the militar and the great number of 

could be judicially noticed by virtue of the fact that  they would not 
be entitled to judicial notice under the Federal rule in a Federal 
court. 

For that reason judicial notice in the military is broader than the 
Federal court rule. 

There is an added protection, however, in that  when a court martia1 
takes judicial notice of these records, there is, in accordance with 
the regulations, a provision that a copy of the regulation or the official 
paper is given to the court, so they are not taking judicial notice of a 
principle only, but of the specific language. 

You have certain evidentiary rules for the authentication of foreign 
documents, for instance, in the Federal system which require that 
they be authenticated by consul before they become admissible. 
There is a lot of documentary evidence and printed material that  
would come before the military courts martial in an occupied area, 
or in a battle ZOile or close to one which you could not get authenticated 
by a consul. He is just not anywhere near where this court is held. 

So if we were required to follow the Federal and were bound by it, 
we could not use the document unless it were authenticated by a 
consul. 

The rule on searches and seizures, for instance, is not exactly the 
same as it is in a Federal court. I t  is, of course, applied where 
military personnel or their families are billeted in a home of their 
own, where a warrqnt would be required, but on camps, stations, and 
posts and so forth we do not follow the normal search and seizure. 
Frequently you could not find anybody to issue a warrant. 

There are other problems. For instance, there is the question of 
admissibility of medical records. I think, as a matter of fact, there 
is a difference in the admissibility of medical records in the different 
circuit courts. 

Wt: would be faced, in other .words, if that language is deleted, and 
the manual by this article requires that the principles and laws of 
evidence enerally recognized by adopted, with following rules that 

In  addition, we would be faced with this problem: We would try 
to set out in the manual what we think is generally recognized. Of 
course, we are going to try to do that anyway. But the question is, 
if we are forced to set out what is generally recognized there will 
always be a question, and an accused might use this very neatly by 
saying, “I do not believe that is the generally recognized rule in the 
Federal courts.” Then we would be faced with thequestionof whether 

official documents, or documents kept in t x e regular course of business, 

There is a difference. 

are actual K y not practicable. 



it  is or is not. You would have to poll each circuit court and say 
that three hold one wa and one the other  wag, and, therefore, it  is 
generally recognized. i f it were two and two, I do not know what 
would be generally recognized. 

I think the laws of evidence as spelled out in the manual would 
always be subject to a collateral attack. 

If it is true that despite our good faith in writing them it turns out  
that  some court construes our understanding of what is generally 
recognized to  be wrong, then I should think that the accused would 
have a right to a writ of habeas corpus, and it might cause a great deal 
of trouble. 

Mr. RIVERS. What if the President should consider it practicable 
to permit the use of tapped conversations on telephones? He could 
do so under this. 

Mr. LARKIN. Taking an extreme case like that- 
Mr. RIVERS. It would not be extreme on a post, where i t  comes 

from a oentral exchange. 
Mr. LARKIN. No. I say that we could take a case which I would 

think would be extreme on the President’s part, to make such a 
regulation. 

Mr. RIVERS. H e  would have the authority, would you not say, 
under this? 

Mr. LARKIN. He perhaps would, except that  he would then not be 
following what is generally recognized in the  trial of criminal cases in 
the United States court because section 605 of the Communications 
Act of 1934 specifically prohibits the admissibility of such evidence in 
a Federal court. That would be a clear misinterpretation on his part; 
and actually the manual is to come to Congress. If the services have 
in the past written a manual which has been approved and promul- 
gated by the President which does generallg follow Federal law, I 
think they can be trusted to do so in the future, in addition to the 
fact that the manual will come to Congress. 

N o s ,  Congress can object to any rule of evidence in the manual by 
saying, “We do not think this is the generally recognized Federal 
rule, and we want you to change it.” 

I think it is better to do it that  way than to strike out the discre- 
tionary language and put these rules in a strait-jacket. 

Now, there may be other important differences. As I say, we just 
have not had time to compare each and every Federal rule and try to  
understand what is the generally recognized one. That is one of the 
difficulties. 

Mr. ELSTON. Mr. Chairman, I did not object to i t  before. I said 
I had an open mind on it, but I thought we ought to be advised. 

Mr. LARKIN. Surely. 
Mr. ELSTON. As to how far they might go under that language. It 

seems to me, in view of Mr. Larkin’s explanation that the words 
could hardly be deleted. With his explanation in the record-J msume 
the manual will more or less indicate the same thing-if that  is done, 
perhaps no harm will be done, particularly since the rules have to 
be reported to Congress. 

Mr. LARKIN. Yes. 
Mr. ELSTON. Congress will have an opportunity to pass on them 

later anyway. 
Mr. LARKIN. That  is right. 
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Mr. BROOKS. I think the time was well spent in the investigation; 
and Mr. Larkin's explanation will certainly help. 

Mr. GAVIN. Just one thing. 
You mentioned in your statement about questioning the admis- 

sibility of hos ita1 records in a case. How would that come about, 

Mr. LARKIN. Well, a hospital record, or a record of autopsy, for 
instance, may be hearsay, if the medical examiner who did the autopsy 
is available as a witness. 

Then you have the fact that  the autopsy record is frequently a 
combination of findings of fact, what the personal physical condition 
is, _. temperature and so forth, and also may include opinions and 

that  they wou P d questicn the admissibility of hospital records? 

diagnoses. 
There are, a number of evidentiary problems in connection with i t  in 

addition to the possible problem of"t6e hearsay rule. 
As a result, to attempt to pick what you think is the generally 

recognized one is a n  almost impossible task, and almost anybody's 
guess. 

Mr. GAVIN. Suppose that  a boy had a bad beating and was sent 
to the hospital and the records proved that  he received a bad beating. 
Could the court deny the admission of those records into the testimony 
or trial? 

Mr. LARKIN. Well, they conceivably could deny that portion of the 
record which states that  in the doctor's opinion such and such hap- 
pened, if the doctor is availahlo to come in and testify himself so that  
hr cnn be cross-examined 

Mr.  ELSTON. The same rule would apply to the defendant as would 
apply to the prosecution. 

Mr. LARKIN. Exactly so. What I was trying to point out was the 
difficulty of picking what is supposed to be the generally recognized 
rule. 

Mr. ELSTON. Ordinarily, hospital records and such are admissible 
if they are original records. 

Mr. LARKIN. That is right. 
hl r .  ELSTON. And if the opinions expressed are the opinions of 

experts like doctors. 
Mr. LARKIN. That is right. 
blr. ELSTON. But if it is an opinion of some nurse or some other 

person appearing in the record-if she were not qualified as an expert- 
then the court might exclude that. 

Mr. LARKIN. That is right. I t  depends on the circumstances of 
what is in the record. All kinds of information seems to find its way 
into records of this kind. 

Mr. ELSTON. I can see where it might be just as much to the 
advantage of the defendant as i t  is to the prosecution to bring in records 
of that kind. 

Mr. LARKIN. Yes, there is no question about it. 
Mr. BROOKS. If there is no further question about this article, we 

will go on to the next article. 
hIr. SMART (reading): 

ART. 49. Depositions. 
(a) A t  any time after charges have been signed as provided i n  article 30, any 

party may take oral or written depositions unless an  authority competent to 
convene a court martial for the trial of such charges forbids it for good cause If a 

I am frank to say I just do not know what it is. 



deposition is t o  be taken before charges are referred for trial, such an  authority 
may designate officers t o  represent the prosecution and  the defense and  may 
authorize such officers to take the deposition of any witness. 

(b) The party at whose instance a deposition is t o  be taken shall give to  every 
other party reasonable written notice of the time and place for taking the deposi- 
tion. 

(c) Depositions may be taken before and authenticated by any  military or civil 
officer authorized by the laws of t he  United States or by the laws of the place 
where the deposition is taken to  administer oaths. 

(d) A duly authenticated deposition taken upon reasonable notice to  the other 
party,  so far as otherwise admissible under the rules of evidence, may be read in 
evidence before any military court or commission in any  case not capital, or in any  
proceeding before a court of inquiry or military board, if it appears- 

(1) tha t  the witness resides, or is beyond the State,  Territory, or District 
in which the court, commission, or board is ordered to  sit, or beyond t h e  
distance of one hundred miles from the place of trial or hearing; or 

(2) t ha t  the witness by reason of death,  age, sickness, bodily infirmity, 
imprisonment, military necessity, nonamenability t o  process, or other reason- 
able cause, is unable or refuses to  appear and testify in person at the place 
of trial or hearing, or 

(3) that  the present whereabouts of the witness is unknown. 
(e) Testimony by deposition may be adduced by the defense in capital cases. 
( f )  A .deposition may be read in evidence in any  case in which the death 

penalty is authorized by law but is not mandatory, whenever the convening 
authority shall have directed that  t h e  case be treated a s  not capital, and in such 
a case a sentence of death may not be adjudged by the court martial. 

References: A. W. 2 5 ,  26; proposed A. G. N. ,  article 36. 
Commentary: Subdivision (a) is derived from the third proviso 

of A. W. 2 5 .  The first sentence is new in that i t  permits any party to  
take a drposition after charges are signed unless an officer with author- 
ity to convene a court martial for the trial of such charges forbids it for 
good cause. When such an authority is to designate officers to take 
depositions, he should consult the accused prior to  designating a n  
officer to represent the accused, or if the accused has counsel represent- 
ing him in other pretrial matters, such counsel should be designated to 
represent the accused if available. 

Subdivision (b) conforms to  present practice in all services. 
Subdivision (c) is drrived from A. W. 26 and conforms to F r a s m t  

Navy practice. 
Subdivision (d) is derived from A. W. 25 and proposed A. G. N., 

article 2 6 .  The admissibility of a deposition is made dependent upon 
the nrrd for its use at  the time of trial. The same rules of evidence 
apply to testimony in depositions as apply to  oral testimony. 

Subdivisions (e) and ( f )  arc derived from A. W. 2 5 .  The proposed 
A .  G. N.  dors not contain similar provisions. 

hlr. BROOKS. That all deals with depositions. How does this differ 
from the present articles of war 25 and 26 which we have now? 

hlr. LARKIN. I think only in the first sentence, Mr. Chairman, of 
(a). It differs in this manner: Thr Elston bill added to the Articles 
of War the proviso that a t  any time after the charges have been signed 
as provided in article 46, and before the vharges have been referred 
for trial, any authority competent to appoint a court martial for trial 
may designate officers to represent the prosecution. 

We have gone a little bit further and have said that  wyhile he, of 
course, may still do so, that a deposition may be taken unless he 
forbids it for good cause. So it is just a rephraseology of the same 
provision from another viewpoint. It permits a little more freedom 
of action, if you will, than there has been, but i t  preserves what has  
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been in the law as to depositions, and what was added last year by the 
Congress. 

Mr BROOKS. Are there any questions on this article, gentlemen? 
Mr. ELSTON. You did not take anything away from the law that  

was written last year? 
Mr, LARKIN. No, sir. You added, last year, i f  you will recall, in 

the last proviso of article 25, that  notion. 
Mr. ELSTON. Article 25 last year? 
Mr. LARKIN. Yes. 
Mr. BROOKS. Subsection (a). 
Mr. ELSTON. At one place we speak about giving notice to  every 

other parby, and a t  another place, line 11 page 41, we just say notice 
to “the other party.” It occurred to me that the language should be 
the same so that all defendants will be notified. 

Mr. SMART, That  is on page 41 of the bill. There is subsection (b) 
which states: 

The par ty  at whose instance a deposition is to  be taken shall give to every other 
party reasonable written notice of the time and place for taking the deposition. 

Then in subsection (d) you say: 
A duly authenticated deposition taken upon reasonable notice to  the other party, 

so far as otherwise admissible under the rules of evidence, may be read into 
evidence- 
I am sure you mean the same thing in both places. 

Mr. LARKIN. Yes. 
Mr. RIVERS. Let us put i t  in. 
Colonel CGRRY. When you take it, you know who all the other par- 

ties are, but if he is not heard then, i t  means you must have given 
notice to the party against whom you are using it. If it is against 
someone where there isn’t any evidence, you could stymie the pro- 
cedure. 

Mr,  ELSTON. Suppose you have a case where you have codefend- 
ants and they only seek to use the deposition against one, but the co- 
defendants are all tried together? It could be very prejudicial to the 
others. 

Colonel CURRY. In  which place the others can object. Either of 
them can object if he did not have notice. Suppose that one man has 
come in since it was taken. 

Mr. ELSTON. If you have to notify all the code7endants or their 
counsel, then they will have an opportunity to object. It may be too 
late a t  the trial. At the trial they read the deposition and the damage 
is done. You can strike out the evidence and tell the jury to disregard 
it, but if you have done sa, i t  may not do too much good. I have never 
had a whole lot of faith in that provi~ion. I have seen i t  work both 
ways. 

Mr. BROOKS. In  this case what woul % happen? I believe you would 
take the deposition and check i t  over to see whether or not there Wac) 
anything wrong, would you not? You would rule on the question of 
the admissibility of that deposition? 

LARKIN. The law officer in the court would rule. 
Mr. BROOKS. The law officer? 
Mr. LARKIN. Yes. 

It could not be used a ainst him. 

There were times when I thou h t  it was not so bad. 

It would have to be a de osition whose ad- 
missibility is based on the general rules of admissi E ility, plus the fact 
that it is a deposition of a person in one of the three categories in sub- 
section (d). 
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Mr. BROOKS. Under our theory, as presently set forth in the bill, 
the law officer would not sit with the court when they decided on guilt 
or innocence. Therefore, he might withhold that deposition from th r  
knowledge of the court. 

Mr. LARKIN. What would happen, I should say, is that the deposi- 
tion is taken before trial generally, or even when i t  starts, a t  some 
distant place. Then when i t  is offered by either party on the trial it 
is scrutinized for admissibility based on all these conditions arid 
general rules of admissibilit . 
admissibility when the law officer will determine whether i t  is admis- 
sible? 

Mr. LARKIN. I think I said the law officer. 
Mr.  BROOKS. If the law officer determines that  then why should 

the court ever see the deposition which is inadmissible? 
Mr. SMART. It should not. 
,Mr. BROOKS. Is that  not a superior rule, really, that the supreme 

courts have? In  a jury trial the party offering the deposition always 
arranges to get it in before tha t  jury if he can. 

Mr. LARKIN. He may, but  frequently an  alert judge o rean  alert 
law officer looks a t  i t  first. He  listens to the objections, and may 
even conduct an examination on the manner in which i t  was taken 
and entertain objections to what might be hearsay in i t  and everything 
else. 

Mr.  BROOKS. Of course, he says to the jury, “You can retire,” bu t  
in a case like this the law officer will dispose of the matter. It seems 
to me it could be disposed of without reaching the court. 

Mr. LARKIN. I should think i t  would be. 
Mr. SMART. That  would become an interlocutory question and it 

would be up to the law member to  rule; and his ruling would be final. 
There would be no occasion which I can foresee whereby a general 
court-martial court would be authorized to look a t  any part of tha t  
deposition if the law member, as a matter of law, ruled i t  was not 
admissible. 

The  
prosecution can offer a confession in evidence, and the accused objects 
to the introduction of the confession on the ground that it was invol- 
untary or untruthful. That  would require a ruling of law a t  t ha t  
point, or perhaps even the, taking of testimony as to the conditions 
under which it was taken in order to determine its voluntary char- 
acter. 

In  the same way the admissibility of depositions, subject to the ob- 
jection by the accused, or either party, would be scrutinized before it 
is specifically put in. 

Mr. BROOKS. Then if the law officer rules i t  inadmissible and the 
court insists on seeing what is in it,  the question might arise as to  
whether that is reversible error. 

Mr. LARKIN. That  is right. 
Mr.  SMART. Of course, you would have this exception: You are 

Mr. BROOKS. Why shou iy d the court scrutinize i t  for reasons of 

Mr.  LARKIN. I think it would be very similar to a confession. 

conversation on the basis that these depositions are used 
courts martial. As a matter of fact, they are used 
where you may not have a law officer. The president 
that  event, is charged with the duty of determining 

matters of law, and he will certainly look a t  it. 
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The rule we are discussing would apply only in the general court- 

Mr.  DEGRAFFENRIED. It will only do good in the general court- 

Mr. LARKIN. That  is right. 
Mr .  BROOKS. They are, of course, the most serious cases. 
Mr .  LARKIN. That  is right. 
Mr. ELSTON. I am wondering why you suggested that depositions 

cannot be taken by the prosecution in capital cases. 
Mr. LARKIN. Well, that  is a rule that  has existed for some time, that  

you cannot use a deposition against the defendant in a capital case. 
H e  can use it in a capital case for his own defense. It is just an added 
protection to the accused, that  is all. 

Mr. ELSTON. You certainly have given the defendant all tho best 
of i t  there. 

Mr.  LARKIN. That  is right. 
Mr. ELSTON. On page 42, where you say, “Testimony by deposition 

may be adduced by the defense in capital cases” do you not think YOU 
ought to make it clear that if the defendant takes a deposition the 
prosecution shall have the right to cross-rxamine and that that  testi- 
mony is admissible? It mi h t  be interpreted to mean that only the 

Mr. LARKIN. I think, perhaps, Mr.  Elston, that  that  comment ap- 
plies to (e) and (f). I do not think it is very clear. I think, perhaps, 
we ought to amend (e) and ( f )  by saying a t  least “subjcct to the rr- 
quirements of subsection (d) above, testimony by deposition may be 
introduced by the defense” so that  they just cannot automatically 
introduce anything. That  would be so that this is not construed that 
they automatically introduce it when the witnesscs are available. A t  
least, that  was our intention, that  i t  is limited by all these conditions 
set forth in subsection (d). 

I think the way we wrote i t  here it is not too clear. I think you have 
brought up a good point, and I think it would clarify it if we start it by 
saying, “subjrct to the requirements of subsection (d) of this article.” 

Then depositions, when they arc used by the defensc in capital cases, 
can only be used if those conditions are satisfied. Is that  not your 
idea? 

Mr.  ELSTON. Yes, but I am just wondering if (d) goes far enough. 
Does (d) go far enough to make it clrar that if a deposition is taken by 
the defendant the prosecution shall have the right to cross-examine 
and the cross-examination, as well as the direct examination, is admis- 
sible. 

Mr.  LARKIN. Well, i t  would depend, I suppose, on whether all of 
that  is in the deposition, depending upon whether written inter- 
rogatories are used, or not. If you have a deposition taken by officers 
who are questioning and cross-examining, it would be contained. If 
i t  is taken by interrogatories of which are settled by counsel and are 
sent to  a distance, and the questions are just put and the answers 
recorded by an  appropriate official, you would not have your cross- 
examination but you would, of course, have the settlement in advance 
by both counsel and the phrasing of the questions. 

Mr. ELSTON. You would have a rather unusual situation if the 
defense could produce tsetimony and the prosecution could not refute 
i t  by the same witnesses. 

martial cases. 

martial cases. It might apply in the others. 

defense testimony is admissi % le. 
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The way this subsection is written i t  might be interpreted that way. 
“Testimony by deposition may be adduced by the defense in capital 

cases,” period. 
but if depositions are adduced by the defense in capital cases the prosecution 
shall have the right t o  cross-examine such witnesses and testimony adduced on 
such cross-examination is also admissible. 

Mr. LARKIN. Cross-examination that is to be perpetuated is the 
cross-examination taken a t  the time of the deposition or thereafter? 
I just do not follow you. 

Mr. ELSTON. When you take a deposition the accused has the right 
to  be present in person and with counsel. If it is taken orally and 
not by way of interrogatories both sides can examine the witness. 
Now, then, the reporter is present and he takes down the testimony. 
If the defense can examine the witness and use that testimony then 
i t  ought to be clear that  the prosecution can cross-examine the same 
witness and use that  cross-examination. 

Mr. LARKIN. What you are saying is that the whole deposition 
must go in? 

Mr.  ELSTON. Yes. 
Mr. LARKIN. I would agree with that, certainly. 
Mr. SMART. I think that is the intent of it, that any part of the 

deposition, be it direct or cross-examination, if the deposition is 
offered by the defendant in his own behalf, would certainly be 
admissible. 

Mr. LARKIN. It is further drawn to my attention that  under the 
Army manual for courts martial now the principle which you have 
just enunciated is spelled out. 

If I may read it, from section 131 of the manual for courts martial, 
i t  says: 

Testimony taken by deposition may be introduced for the defense in capital 
cases if otherwise admissible. If the defense calls for such testimony in a capital 
case the deponent rnay be cross-examined by written interrogatories or otherwise 
as fully as a witness in  a case not capital. 

You do not go on and say- 

%fie same idea was intended, certainly. 
hlr. ELSTON. I did not  know i t  was in there. That  is exactly what 

ought to be there. 
I think with that  legislative history 

and the amendment that ,  in addition, i t  is subiect to these conditions 
Mr. LARKIN. That  is right. 

of (d), we have nailed i t  down. 
Mr. BROOKS. How would you phrase your amendment there? 

Would ou tie it onto (e)? 
Mr. &*ART. Page 42 at line 3, beginning with subsection (e), insert 

the words “Subject to the requirements of subsection (d).” T h a t  is 
immediately before the word “testimony.” 

Do the same thing in line 5 a t  the beginning of subsection (f), and 
immediately preceding the word “.4” insert “Subject to the require- 
ments of subsection (d).” 

Mr. BROOKS. “Subsection (d) of this article.” 
Mr. LARKIN. That  is right. 
Mr. RIVERS. The first is (e), “subject to” so and so. 

Mr. LARBIN. That  is right. 
Mr. SMART. “Subject to the requirements of subsection (d) of this 

You s ta r t  
off with “subject to”? 

article . ’ ’ 
i 
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Mr. RIVERS. .4nd the other is “subject to” also? 
Mr. SMART. The same wording in subsection (f)  a t  the beginning of 

the section. 
Mr. BROOKS. You have heard the amendments, gentlemen. If 

there is no objection to them, they will stand adopted. 
May I ask you this question, Mr. Larkin: Under small 2 subsection 

(d) what is meant by “military necessity?” 
Mr. LARKIN. I take it that  covers the situation where there is a 

witness subject to the code, or military personnel who are on such an 
important military mission, or by virtue of military operations, that  
i t  is impossible in performing their duty to also be a t  the place of the 
trial. In  that case it is permitted that their deposition be read a t  
the trial. 

Mr. BROOKS. Of course, that  could be badly abused if they wanted 
to. 

Mr. LARKIN. I suppose it is a question of the good faith in operating 
or administering it. 

Mr. BROOKS. Is there any further discussion? .4re you ready to 
approve i t? 

.411 in favor of the article say “aye.” 
(General response of “aye.”) 
Mr. BROOKS. Opposed “no.” 
(No response.) 
Mr. BROOKS. .4rticle 49 is approved. 
Mr. Smart, we will take up article 50. 
Mr. SMART [reading]: 

ART. 50. Admissibility of records of courts of inquiry. 
(a) In  any  case not  capital and not  extending to the dismissal of an officer, the 

sworn testimony, contained in the duly authenticated record of proceeding of a 
court of inquiry, of a person whose oral testimony cannot be obtained, may, if 
otherwise admissible, be read in evidence by any  par ty  before a court martial or 
rnilitarv commission if the accused was a par ty  and was accorded the rights of an 
accused when before the court of inquiry or if the accused consents to the intro- 
duction of such evidence. 

(b) Such testimony may be read in evidence only by the defense in capital cases 
or cases extending t o  the dismissal of an  officer. 

(c) Such testimony may also be read in evidence before a court of inquiry or a 
military board. 

References: A. W. 27;  A. G. N. article 60; proposed A. G. N. . -  - 
article 44. 

Commentarv: This article is derived from A. W. 27 and is similar 
to present NaGy practice. As to parties before courts of inquiry, see 
article 135 (c). 

The effect of the use of the words ‘ h o t  capital and not extending to 
the dismissal of an officer” is that if the rosecution uses the record of 

neither death nor dismissal may be adjudged as a result of a con- 
viction under that specification. The introduction of the record of a 
court of inquiry by the defense shall not affect the punishment which 
may be adjudged. 

iMr. BROOKE. Why do you put in there the question of the dismissal 
of an officer? 

Mr. LARKIN. Well, now, this is similar to depositions except that 
i t  refers to the record that is taken in a court of inquir . So far as 

a court of inquiry to prove part of the a f legations in one specification, 

those records are concerned, traditionally in the case o 9 dismissal of 
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an  officer before a court martial, as well as a capital case, that provision 
has obtained. To  say that i t  is tradition is no answer, and I do not 
know why, from a tradition standpoint. 

However, I assume i t  is because the courts of inquiry are used very 
frequently, particularly in the Navy, and this does stem, to some 
extent, from present Navy law. 

As you know, in a large number of circumstances in which property 
is damaged or the conduct of an  officer comes under inquiry, a court of 
inquiry is held. It is a fact-finding body which makes a finding 
but cannot return a verdict of guilty, nor impose punishment. How- 
ever, since it is used very frequently in connection with officers, 
I assume for the protection of officers who are thereafter tried, based 
on what is uncovered in the court of inquiry, the added protection 
has been in the law. Jt has been in for a long time. 

Now there may be other and better explanations. 
Do you know the origin, Captain Woods, other than that? 
Captain WOODS. No. I think you have explained it very well. 

The thought was that the court of inquiry is a court of very con- 
siderable dignity and powers, which has subpena powers and sits 
under oath. There is every reason to believe that  the testimony 
elicited by that court, both sides being represented, is sound testimony. 
Still I would think that  there may have been some limitation on the 
ability to bring out information from the particular witnesses, or the 
scope of the examination. 

Mr. BROOKS. I raise the question as to why you left out enlisted 
men. 

Captain WOODS. I think hir. Larlrin has touched that  point 
very well, Mr. Chairman. The  enlisted-man situation is usually 
investigated by a board of investigation or an  investigating officer 
under our past practice, not under oath, and the information elicited 
is not so sound. 

Mr. LARKIN. This applies to  enlisted men, of course, in capital 
cases, as do depositions. 

Colonel DINSMORE. Mr. Chairman, I think the effect ought to be 
em hasized, that  these courts of inquiry concern themselves almost 

hlr. RIVERS. For ne ligeiice and the like? 
Colonel DINSMORE. %es, sir. 
Mr. BROOKS. Such testimony would not be available in cases where 

enlisted men were accused? 
Colonel DINSMORE. You would not have a court of inquiry in that  

case, Mr, Chairman. 
Mr. RIVERS. Docs a court of inquiry, for instance, follow such a 

case as I notice by the newspaper, where a destroyer ran over a sub 
here in the Pacific ri h t  off of California a few days ago? Would 

negligence? 
Captain WOODS. It will amost always have a board of investigation, 

a t  least. If there is death involved, and a serious question as to the 
responsibility, there will be a court of inquiry. 

Mr. RIVERS. I see. 
Mr. BROOKS. Is  there any further discussion? 
iMr. ELSTON. I have noticed a couple of things about which we 

exc P usively, if not entirely exclusively, with officers’ cases. 

that follow, unless t E ere would be evidence of negligence or gross 

might raise some question. 
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For example, a court of inquiry does not necessarily have to extend 
to  the same matter that  resulted in the charges against the accused. 
It would mean that any court of inquiry could be concerned where he  
was present. They could be making an  inquiry into a general subject, 
and later on the accused might be charged with some particulnr 
offense that  he was not charged with a t  the time of the inquiry. 

Under this section it could be introduced against him if the witness 
was not otherwise available, and dven though he took no part in the 
inquiry other than just being present. 

Mr. LARKIN. If the language is susceptible to that i t  is unfortunate, 
because we specifically did not intend that, Mr. Elston. We intended 
tha t  the court., of inquiry records and there admissibility in a trial 
should only apply where the same issue is presented on the trial as 
the man was confronted with in the court of inquiry, and only under 
the circumstances where he was a party to the court of inquiry and 
had counsel and was accorded the rights of an accused before the court 
of inquiry. 

It was our notion that  you should read that in such a way that i t  
is limited to the same issue. 

iMr. ELSTON. I think that ought to be spelled out in the article, 
“where the same issue was involved.” 

Mr. LARKIN. Yes. 
Mr. ELSTON. Should thew not also be a notation that the record of 

the court of inquiry is still subject to the rules of cvidcnce; and 
should we not begin that sentence with words like this, “So far as 
otherwise adinissible undcr-t.<e rules’ of evidrncc in any casr not 
capital,” and so forth? 

Mr. LARKIN. In the fifth line of subsection (a), line 16, we say 
“may if otherwise acceptable,” which is just  that idea. 

Mr.  BROOKS. “Otherwise admissible?’, 
Slr. LARKIN. “Otherwise admissible.” 
Mr. ELSTON. L e t  us say “under the rules of evidence.’’ 
SZr. LARKIN. All right. 
5Zr. BROOKS. Would that not cover both objections, if you would 

say “otherwise admissible” rather than how you worded it? 
Mr. ELSTON. That  covers it. That is the same language. 
Mr. BROOKS. I t  will cover both cases where thc issues are not 

identical. 
S4r. LARKIN. I think that is perhaps so. 
Mr. ELSTON. I think you ought to be clear and say, “where the 

same issue is involved.” 
Mr. LARKIN. As a matter of practice, that is the controlling feature 

of admissibility a t  this time. Certainly, for that reason, we would 
have no objection bo spelling i t  out and making it completely clear. 

Mr. BROOKS. Yes. 
Mr. LARKIN. Naval Courts and Boards I think in a little different 

language says just the same thing as that, and I might read from 
section 734, subsection (c) : 

If the rights of a defendant be not accorded when they should be, the court of 
inquiry or investlgation, so far as concerns the person denied his rights, will be 
held of no evidential effect. 

Then in italics it says: 
This is one of the most important rules to be observed. 

That  is certainly what we meant. 
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That  just  further confirms the same idea you have, to leave i t  to  
Mr. Smart and myself to try to  work out this language. 

Mr. ELSTON. Right after the word “admissible” you could simply 
put “if otherwise admissible arid involving the same issue.” 

In  line 16 it says, “if otherwise admissible.” I suggest you simply 
add the words, “under the rules of evidence.” 

Mr. LARKIN. And involving the same issue. 
Mr. ELSTON: That  may go somewhere else. 
Mr. LARKIN. That  is my thought, yes, that  that may go in some- 

where else. 
Mr. ELSTON. For instance, in line 18, “if the accused was a party 

and if the same issue was involved,” or something of that sort. 
Mr. LARKIN. That  is right. 
Mr. ELSTON. I suggest that we leave i t  to Mr. Smart and Mr. 

Larkin to take i t  up together and work i t  out. 
Mr. BROOKS. Are there any further suggestions in regard to article 

50? 
If not, we will approve it as written, subject to the reservation that, 

we just made. 
Article 5 1. 
Ah- .  SMART (reading) : 

ART. 51. Voting and rulings. 
(a) Voting by memhers of a general or special court martial upon questions of 

challenge, on the findings, and on the sentence shall be by secret written ballot. 
The junior memher of the court shall in each case count the votes, which count 
shall be checked by the president, who shall forthwith announce the result of t he  
ballot to the members of the court. 

(ti) Thc law officer of a gcncral coiirt martial and the president of a special 
court martial shall rule upon interlocutory questions, other than challenge, arising 
during the proceedings. Any such ruling made by the law officer of a general 
court martial upon any interlocutory question other than  a motion for a finding 
of not guilty, or the question of accused’s sanity. shall be final and shall constitute 
the ruling of the court;  bu t  the law officer may change any such ruling a t  any 
time during the trial. Unless such ruling be final, if any member objects thereto, 
the court shall be cleared and closed and the question decided by a vote as pro- 
vided in article 52, viva voce, beginning with the junior in rank. 

(c) Before a vote is taken on the  findings, the law officer of a general court 
martial and the president of a special court martial shall, in t he  presence of the 
accused and counsel, instruct the court as t o  the elements of the offense and  
charge the court- 

(1) tha t  t he  accused must be presumed to be innocent until his guilt is 
established by legal and competent evidence beyond reasonable doubt;  

(2) t ha t  in the case being considered, if there is a reasonable doubt as t o  
the guilt of t he  accused, the doubt shall be resolved in favor of t he  accused 
and he shall be acquitted. 

(3) t ha t  if there is a reasonable doubt as t o  the  degree of guilt, the  finding 
must be in a lower degree as t o  which there is no such doubt;  and 

(4) that  t he  burden of proof t o  establish the guilt of the accused beyond 
reasonable doubt is upon the Government. 

References: A. W. 31 ; proposed A. G. N., article 24. 
Commentary: This article is derived from A. W. 31. The pro- 

vision of A. W. 31 allowing the law officer to  consult with the court 
before making a ruling is deleted. I n  subdivision (c) the law officer 
and the president of a special court martial are required to instruct 
the court as to the elements of the offense in addition to  those matters 
specified in A. W. 31. 
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The proposed A. G. N. does not require a secret written ballot, bu t  
does require the law officer to instruct the court as to  the elements of 
the offense. 

Mr. ELSTON. Do you not think that wording should be, “may be 
in a lower degree,” instead of “must”? That  is mandatory, and 
under that you would have to find him guilt of some offense. 

Mr. LARKIN. Of which there is no reasona le doubt. 
Mr. SMART. If there is a reasonable doubt as  to the greater offense, 

but  there is no doubt as to the lesser included offense. 
Mr. LARKIN. If there is a reasonable doubt a t  all he must be 

acquitted of the offense. If tbere is a reasonable doubt as to  the de- 
gree of guilt, then the finding must be in a lower degree, of which there 
is no reasonable doubt. 

Mr. ELSTON. Yes; but suppose that  all of the elements of the 
included offense are not established? 

Mr. LARKIN. Then there is a reasonable doubt, or a t  least, there is 
not even a prima facie case. 

Mr. BROOKS. The only thin I think in reference to that, along the 

word “doubt,” which is next to the last word in the paragraph, thc 
two words “of guilt,” so to that  it would read, “the finding must be 
in a lower degree as to which there is no such doubt of guilt.” 

Mr. ELSTON. Or, “if the elements of such lower degree offense have 
been established beyond a reasonable degree of doubt.” 

Mr. LARKIN. You can switch it either way to meet that. 
Mr. DEGRAFFENRIED. “Shall have been established by the evidence 

beyond a reasonable doubt.” 
Mr.  LASKIN. Actually this is language we took intact from Public 

Law 759. (c) (l),  (2), (3), and (4) were all added to the law bv 
Con ress last year, and we have taken i t  as such. d. ELSTON. I will admit that  i t  is rather technical, but the whole 
subject is technical. 

Mr. LARKIN. That  is right. 
Mr. ELSTON. And if you think we are tcchnical, wait until we get 

out on the floor. 
Mr. L ~ I Z K I N .  I was just pointing out what a good draftsman you 

are, Mr. Elston. 
Mr. BROOKS. I cannot imagine a court misconstruing subsection ( : 3 ) .  
? L I T .  ELSTON. No; I do not believe so, but i t  just occurred to me 

that  when you commence to tell somebody that they must find some- 
one guilty that may influence them. 

Mr. LARKIN. Yes, unless you understand the  meaning. . i t  first 
blush it may seem t o  be the wrong way to do it. The  itlca takcn as a 
whole certainly is the way it should bc. 

Mr. DEGIZAFFENRKD. It seems to mc that if they really believo, 
from the evidence, beyond z1 reasonthlc doubt that he is guilty it is 
their duty to find him guilty. 

Mr. BROOKS. For the purpose of the record, XIr Smart, why is 
the vote beginning with the junior mcmbcr of the c*ourt? 

Mr. SMART. Well, they have to have a so-called lcg-boy and it ir 
always the junior member who does that. .A11 that mcans is tllut 
he gathers up the votes and looks a t  them, and then the prcsidcnt 
looks a t  them, and the court confirms the count of the junior nwmbw. 

line of Mr. Elston’s idea is w a ether or not we should add after the 



1075 

Mr. ELSTON. Is there not another reason for that, if the senior 
officer votes first there is always the possibility the juniors may 
follow suit? 

Mr. SMART. Well, they vote in secret ballot. 
Mr.  LARKIN. It says “shall be by secret ballot.’’ 
Mr.  RIVERS. I t  does not say that here. 
Mr.  SMART. Yes, you will find i t  in article 51 (a). 
Mr. BROOKS. I suppose that it is just historical there. In  51 (a) 

Mr. LARKIN. He does not vote first or make known his vote, if 

Mr. RIVERS. (b) deals with interlocutary questions? 
Mr,  LARKIN. That  is right, i t  deals with interlocutory questions. 
Mr. BROOKS. What about (b)? 
Mr. RIVERS. He wants to get started off so he will not influence 

anybody but himself. 
Mr. LARKIN. Do you have a question on (b), hfr. Chairman? 
M r .  BROOKS. Yes, in reference to the junior member voting first.. 

I would like to have the record show the reason for that. 
Mr.  LARKIN. There, of course, the vote is on the two or three legal 

que;tions on which the court can vote a t  all. It is limited to that. 
On the question of the junior member voting first, i t  is so he c,an 

exprcss him.self independently without having heard what the votes 
of his superiors are, and, as Mr. Elston suggests, perhaps be reluctant 
to express a different or an independent view. 

Mr. RIVERS. Of course, the record will indicate what happened 
later on. That is where nothing is final. 

Mr. LARKIN. That  is on the several questions on which they have 
the opport’unity to overrule the law officer. 

Mr. RIVERS. But it is not final. 
Mr .  LARKIN. They can make i t  final. 
Mr.  RIVERS. Thnt’ is right’. 
l f r .  BROOKS. Is thtrc any furthcr discussion on this article? If 

not, is thcrc any objtction to it,? 
Then it stands approved as rcad. 
Articlc 52. 
M r .  SMART (reading): 

ART. 52.  S u w b e r  of vot,e; require i. 
(a! ( I )  N o  person shall be convictcd of an offense for which the  death penalty 

is made mandatory by law, except by the concurreiice of all the members of the  
coiirt martial pre;ent at, the time t>hc vot,e iq  taken. 

(2) S o  pcrsoii shall bc cunvicted of a n y  other offense, except by the  concurrence 
of tno-thirds of the members preient at the time th: vote is taken. 

(b) ( I )  No person +hall be se!itenced to siiffer death, except, by the concurrence 
of all the monil)cr+ of the coiirt martial present at the time the vote is taken and 
for R I I  offciise i r i  thi-: Code matie cqre i - : Iy  priliiih%ble by death. 

(2) S o  [)er+on shall be seriteiiced to  life iinpriqonment or t o  confinement in 
exccw of tell yews, cuccpt h v  the conc~irrer~ce of three-fourths of the members 
pre;c:nt a t  the tiint: the vole i.: taken. 

(3‘1 .\I1 other rentcncci shall be deterininel by  the co:icurrence of two-thirds 
of the rnernt~crs prcwnt at, the time t,lie vote is t)akei. 

(c) Ail other qiiejtio:is to be dcci!ie:i by t,lie m e  nber.4 of a general or special 
co\irt niartid shall 1)c deterininel b v  a niaiorit,y vote. A tie vote on a challenge 
shall diqualify t.hc inemher challe!i?;c4. A tie vote on a motion for a finling of 
riot giiilty o r  on a qiic3tion of the ac:,i;e.l’s sanitv shil l  be a determination a:ain?t 
the acc:ise:l. A tie vote on any other qiie3tio:i shzll be a determination in favor 
of the accused. 

you say the junior member shall in each case count the votes. 

voting by secret ballot. 
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References: A. W. 43; A. G. N. article 50, proposed A. G. N. 
article 28. 

Commentary: This article is derived from A. W. 43. Proposed 
AGN, article 28 would require only a majority vote to convict of any 
offense, but is the same as  A. W. 43 as to the number of votes required 
for sentences. 

Paragraph (3) of subdivision (b) clarifies A. W. 43 as to thc number 
of votes required for a sentence which does not extend to death or im- 
prisonment in excess of 10 years. 

Subdivision (c) clarifies the method for determination of issues to  be 
decided by a majority vote when the vote is tied. It is felt that a tie 
vote on a challenge should disqualify the person challenged regardless 
of whether the challenge is by the prosecution or by the defense. It is 
also felt that a motion for a finding of not guilty and the question of 
the accused’s sanity should not b e  decided by a tie vote as these are 
considered again in the vote on the findings. All other tie votes are 
determined in favor of the accused. 

Mr. BROOKS. Referring to that last item there about the question 
of insanity being determined by a tie vote, that was a matter covered 
in the general hearings, and I think two witnesses brought that out, 

hir. SMART. Objection was raised, Mr. Chairman, as to why we 
should not resolve the tie vote in these two cases in favor of the 
accused, the same as we have in all other instances here. 

Mr. BROOKS. What is your answer? 
Mr. SMART. Well, so far as I am concerned, I realize what the argu- 

ment is for leaving i t  as it is, resolving the tie vote on the question of 
the sanity of the accused against the accused. 

It is ar ued that even though they hold that the accused is mentally 
responsibye for his acts that they subsequently have another oppor- 
tunity to pass upon sanity when they vote upon the findings as to guilt 
or innocence. 

With that argument I cannot agree. 
I think that the question of the accused’s sanity is a single issue 

which must rise or fall upon its own merits and a t  the time it is raised 
I think that all of the possible testimony which is pertinent and rele- 
vant to that particular issue should be placed before the court, and 
then and there they should make their ruling. 

I cannot conceive of anything additional developing in the trial 
which would touch on the issue that should not have been produced 
to the court a t  the time the issue itself was raised, so I cannot agree 
that  a tie vote on the sanity of the accused should be resolved against 
the accused for such a reason. 

Mr. DEGRAFFENRIED. Let me ask you this: Ordinarily a man is 
presumed to be sane until proven insane, and in many jurisdictions 
the burden of proof is upon him in a criminal case to establish t)is 
insanity beyond a reasonable doubt by the evidence, to reasonably 
satisfy the jury that he is insane. 

I n  other words, he is presumed to be sane, and on that particular 
issue in many jurisdictions the burden is on him to establish by the 
preponderance of the evidence to the reasonable satisfaction of the 
jury that he is insane. 

Mr. SMART. I agree with you. 
Mr. DEGRAFFENRIED. M y  thought is that i t  is from that presump- 

tion, from the burden thRt he has there of showing that he is insane, 
that  that  is the reason why that provision was put in there. 
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Of course, in many jurisdictions the burden is on him to proceed, 
and if he raises a reasonable doubt as to his sanity, then the jury finds 
him insane, but in other jurisdictions they make him prove his in- 
sanity to the reasonable satisfaction of the jury. 

Mr. BROOKS. Do you want to say something more, Colonel? 
Colonel DINSMORE. I think Mr. deGraffenried has stated the reason 

for this very clearly. 
The burden is on him who asserts 8 proposition and if there is a tie 

vote he has not sustained it, and that is true in the Supreme Court of 
the United States. 

These people go up there and ask for ri review and if there is a tie 
vote it is refused. 

Of course, the point has been raised throughout these hearings tha t  
this codc has to o much further than any civil law has to go, any  

guards is concerned. 
Maybe we are leaning over backward and going too far, but it was 

my theory in this particular instance that if you are going to clothe 
the defendant with these extra safeguards that you do not have in any 
civil court it might be well to go this far here. 

Mr. LARKIN. The questions of a motion for a finding of not guilty 
or a motion on the question of insanity are extremely important ques- 
tions. They are usually questions that contain mixed questions of 
fact and of law. 

A person, as a matter of fact, may be established to be of sound or 
unsound mind, or that determination may be one of law. For tha t  
reason the law officer has not in present practice nor in this code been 
given the final say in ruling on either of those questions. 

He does rule, but i t  is subject to veto by the court because of the 
combination of facts and law. In  the event the court votes on the 
question it does so only if they do not agree with the law officer who 
makes the first ruling. 

In the event that  they are split the question arises, in whose favor 
should it be resolved? As Mr. deGraffenried pointed out, normall 
a split works against the proponent of a proposhion, but I do  not  thin 
this can be said even in that instance to bc a disadvantage to the 
accused because either of these motions will be made during the course 
of the trial, the insanity one a t  the be inning of a trial or during the 

of the Government’s case or a t  the end of the whole case. If the court 
is split i t  may be further enlightened by a continuation of the trial 
because there is more evidence to bo put in, and that is true even in a 
case where insanity is the problem because q i  thc accused were to  
testify the court itself may be enlightened on the question of the 
sanity or the insanity of the amused by the way he comports himself 
on the witness stand. 

Actually the court is not bound by anybody in determining sanity 
or insanity. Expert medical opinion may be given to it. They may 
have the results of a medical survey, and so forth, but in the last 
analysis it is the court’s determination. I n  the event that  the split 
persists in the court on the question, the accused is protected, since 
they cannot convict him of any offense a t  all unless there is a two- 
thirds concurrence. 

Federal or State k aw, so far as clothing the accused with many safe- 

I 

course of a trial, and the motion for a E nding of not guilty a t  the end 

h!lO8M 0-XL- 35 
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If after hearing the rest of the evidence in ,the case they are still 
split, why, no conviction is possible, so the accused is protected 
anyhow. 

Mr. ELSTON. Do you not set up a different rule where insanity is 
set up as the defense than you do for a n  alibi or self-defense or some- 
thing else? because in section 3 you say: 
all other sentences shall be determined by the concurrence of two-thirds of the 
members present a t  the time the vote is taken. 

Now, if the accused sets up the defense of insanity, we will say, and 
half the members of the court feel that he is insane, they have to 
resolve that against him, do they not? 

Mr. LARKIN. Well, that is for the purpose of that motion, is it not? 
Mr.  ELSTON. Well, it does not say motion. There is a tie vote on 

the motion for a finding of not guilty, but on a question of the accused’s 
sanity, when you raise the question of a person’s sanity then does not 
the court determine whether or not he was insane at  the time the act 
was committed, and if so he is not guilty on the ground of insanity 
just the same as if it were self-defense, an alibi, or something else? 

Mr.  LARKIN. That  is right. 
Mr. ELSTON. You are giving the accused person less protection 

where he sets up the defense of insanity than for some other type of 
defense. 

I can understand the motion for a finding of not guilty, because that 
is a motion made before the court deliberates, which is generally made 
at the close of the prosecution’s evidence, or a t  the close of all of the 
evidence, but it is before the court begins to deliberate on the facts. 

However, the question of insanity goes right into the jury room 
with them and has to be considered along with all of the other evidence, 
and they have to be satisfied that the defendant is guilty beyond a 
reasonable doubt. 

Of course, as Mr.  deiiraffenried said, if the defendant sets up 
insanity as a defense, he only has to establish it by a preponderance 
of the evidence. 

Mr.  DEGRAFFENRIED. I n  some jurisdictions he bas to prove to the 
reasonable satisfaction of the court by a preponderance of the evidence. 
In  other words, he has just to raise a reasonable doubt. 

Mr. ELSTON. In our State it is by a preponderance of the evidence, 
but  the court has to consider insanity along with every other fact in 
the case, and it may be that his sole defense is insanity. That  is his 
sole defense, and if half of the court say he is not insane, then they 
have to find him guilty, do they not? 

Mr.  LARKIN. Well, i t  requires a t  least a two-thirds vote to find 
him guilty. 

Mr. ELSTON. I n  every other case by a two-thirds vote, but  in 
insanity 50 percent. 

Mr.  LARKIN. How can they find him guilty of anything if half of 
then think he is insane? 

Mr.  ELSTON. You say i t  will be resolved against him. 
Mr.  LARKIN. For motion purposes. 
Mr.  ELSTON. Do you make any motion with respect to his insanity? 
Mr. LARKIN. I think so. bsually i t  is an interlocutory question. 
Mr. BROOKS. I want to raise this question. I t  seems to me that 

you are going to have to decide whether or not you mean insanity of 
the accused a t  the time of the trial, or the insanity of the accused 
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at the time of thezommission of the act, because if it  is a question of 
the sanity of the accused a t  the time of the trial it will have to be raised 
on a preliminary motion. 

Mr. LARKIN. I think it is both, Mr. Chairman. 
Mr. BROOKS. If it is insanity a t  the time of the commission of the 

act  it  can be raised either way. 
Mr. LARKIN. That  is right. 
Mr. BROOKS. But  you cannot find him guilty if he was insane a t  

the time of the act ,  and sane a t  the time of the trial. 
Mr. LARKIN. That  is right. 
Mr. BROOKS. Suppose y,ou do not present the question of the 

insanity of the accused a t  the time of the commission of the act  as a 
preliminary or interlocutory matter, but reserve that for the final 
verdict, in that instance the court will either find him on the question 
of guilt, guilty or not guilty; on the question of sanity, sane or insane. 

Mr. LARKIN. Well, if he does not bring it up in some way the 
presumption rests against his insanity in the first place. 

In  other words, there is a presumption of sanity, and if he does not 
bring it up in any way, unless there is some indisputable evidence 
there that would indicate that he was insane, or is now, probably 
the court would not have it before it a t  all. 

Mr. BROOKS. Suppose he does not bring it up until the final argu- 
ment of the case. 

Mr. DEGRAFFENRIED. If it is a tie vote it works against the accused. 
Mr. LARKIN. That  is, as far as the motion is concerned. 
Mr. ELSTON. Let us get it clear about what motion is made with 

re ard to insanity. 
a i r .  LARKIN. .4 motion is made to dismiss which is based on the 

insanity of the defendant either a t  the time of the alleged commission 
of the act or a t  the time of trial. 

Mr. ELSTON. Then you better say, “ a  tie vote on a motion for a 
finding of not guilty, or on a motion with respect to the accused’s 
sanity. ” 

The way it reads now, all questions about sanity shall be determined 
against the accused if there is a tie vote. 

Mr. LARKIN. We could repeat the word “motion” again in that  
same sentence after “or,” “on a motion relating to the question of 
the accused’s sanity.” 

Mr. ELSTON. Even then it should be made clear that  it is before 
the submission of the case. 

Mr. LARKIN. During the course of the trial. 
Mr. ELSTON. Before final submission of the case. 
Mr. LARKIN. That is right. 
Mr. BROOKS. The thing that bothers me and that bothers Mr. 

Elston is if you do not raise the question of sanity until the whole 
thing goes to the court, are you going to apply the majority rule, or 
are you going to apply, as in a capital case, the rule that you must 
have a unanimous verdict. Do you see the point? 

Mr. LARKIN. Yes, I do. It is our intention that, as spelled out in 
(a) and (b) and its subdivisions that there might not be either a 
verdict or sentence except on the minimum percentages, on a verdict 
the minimum percentage being two-thirds, and the minimum per- 
centage on a sentence being two-thirds. 
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On the other interlocutory questions, however, where the court is 
forced during the course of the trial or a t  the beginning of the trial 
to  determine a motion made either for a finding of not guilty or on 
the question of insanity, as to those motions a tie vote shall be 
determined against the accused for that purpose. 

Then when the deliberate they cannot convict him unless there is 
a two-third concurrence. 

Mr. DEGRAFFENRIED. Mr. Larkin, there is this thought that you 
have in mind there in your construction of section (c) of this article, 
that  after the Government concludes its case. against the accused 
during the course of a trail the defendant has a right in most civil 
jurisdictions to make a motion to exclude the evidence or for a directed 
verdict of not guilty on the grounds that as a matter of law the prose- 
cution has not made out a case against the defendant. 

Mr. LARKIN. That  is right. 
Mr. DEGRAFFENRIED. And that there is not sufficient evidence to 

make the question of the defendant,s guilt vel non a question of fact 
for the court to determine. 

I n  other words, that the prosecution has failed to make out a prima 
facie case against the defendant as a matter of law. 

Further a t  this stage of the proceedings, or any other stage, that  
the accused has a right to file a motion that he be found not guilty 
by reason of insanity based on the evidence and that if there is a tie 
vote the ruling on the motion should be adverse to the accused; 
bu t  that after the ruling the trial shall proceed and after the con- 
clusion of the trial and the deliberations of the court, then either two- 
thirds or three-fourths of the court, depending on the nature of the 
charges, would have to believe the defendant guilty from the evidence 
beyond a reasonable doubt and be reasonably satisfied by a preponder- 
ance of the evidence that he is sane before he could be convicted. 

Mr. LARKIN. That  is a very clear statement and very much better 
than I have given. 

Mr. ELSTON. You have not said that in this connection so that i t  
is clear. 

Mr. LARKIN. That  may be. That  was the intention that the tie 
vote is against the accused insofar as determining the motion is 
concerned. 

Mr. ELSTON. If it is on the motion that is entirely different. 
Mr. BROOKS. Then why not put  in something about an interloc- 

utory tie vote. 
Mr. LARKIN. Mr. Smart and I can submit language to  make that  

clear. 
Mr. RIVERS. In  subparagraph (a) (1) i t  states: 
No person shall be convicted of an offense for which the death penalty is made 

mandatory by law, except by the concurrence of all members of the court martial 
present a t  the time the vote is taken. 

Tha t  is a general court? 
Mr. LARKIN. That  is right. 
Mr. RIVERS. What constitutes a quorum? 
Mr. LARKIN. It must be not less than five members of the court. 
Mr. RIVERS. Not less than five members of the court? 
Mr. LARKIN. Yes. 
Mr. RIVERS. What is the maximum? 
Mr. LARKIN. There is no maximum. 
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Mr. SMART. They may have started out with, we will say, seven 
members, and some catastrophe may have come along and two of 
them were killed, but you would still have five remaining members, 
and then you would still have a legal court. 

Mr. RIVERS. Well, say two of them are absent without any explana- 
tion. 

Mr. SMART. They had better have a good explanation. They are 
subject to court martial if they are absent without an explanation. 

Mr. RIVERS. I ask that because I can conceive of a case where one 
might want to vote to acquit the defendant. 

Mr. LARKIN. We have already considered article 29, but  there we 
have said that no person may be absent except for physical illness, 
nor may they be removed by the convening authority except for good 
cause, illness or whatever else i t  may be, and in another section in the 
same way we have said that if the court is reduced below this mini- 
mum number of five members then, of course, i t  cannot carry on 
unless new members are appointed to bring the number up to five. 

Mr. RIVERS. I am talking about a situation where they still maintain 
that five, but less than the maximum number. 

,Mr. LARKIN. Less than the number they started with? 
Mr. RIVERS. Yes, less than the number they started with. 
You see, a man can be sentenced to the death penalty by a minority 

of the court, in substance. 
Mr. LARKIN. The provision in article 29 that I referred to  is found 

in subdivision (a) which says: 
Y o  member of a general or special court martial shall be absent or excused after 

the accused has been arraigned except for physical disability or as a result of a 
challenge or by order of the convening authority for good cause. 

Mr. RIVERS. But all of those things could be questioned. Would 
there be an  appealable exception to that? 

hlr. LARKIN. They might show it was not good cause. The facts 
would be in the record. 

Mr. RIVERS. Would that be cause for an  apped  if that were 
established? 

Mr.  LARKIN. If it could be demonstrated that it materially preju- 
diced or substantially prejudiced the rights of the accused I should 
say so. 

34r. RIVERS. I would like to have that in the record. The defense 
counsel could contend that and be overruled and then you would 
have the minimum required by the code and still a man would go to 
his death under sentence by a minority vote of the court. 

Mr. BROOKS. Is there any further discussion? 
Mr. GAVIN. Are you satisfied with that or are you going to write 

in any specific number of members that should be present? 
hlr. RIVERS. If thc explanation was not satisfactory, if cqunsel on 

the other side does not think the excuse sufficient, I would like to have 
the record indicate that thrre would be ground for a n  appeal. 

Mr. LAHKIN. As you recall, we have a provision that the defense 
counsel mny set out in a brief any matters which he thinks are suffi- 
cient to  affcct the accuscd. 

Mr. GAVIN. Has it not been the rule in military trials, and courts 
martial in the Navy that they can be convicted by a three-fourths vote? 

hfr.'LAmIN. The percentage, Mr.  Gavin, differs between the 
Army and the Navy, and this represents the percentages of the Army 



a t  the present time which are higher percentages than they have 
heretofore been in the Navy. The Nav agrees that this is appro- 

an over-all t Tl ree-service basis, this is a higher percentage than they 
used to have in the Navy, but it is exactly the way it has been in the 
Army. 

Mr. GAVIN. In  the Federal courts where a man is charged with a 
crime you have to have 12 jurors. 

Mr. LARKIN. Yes, in many States you do; there is no question about 
that, Mr. Gavin. 

Mr. GAVIN. May I ask Colonel Dinsmore if he knows of any im- 
portant general court-martial case where the court consisted of less 
than five members'? 

Colonel DINSMORE. It could not consist of less than five, Mr. 
Gavin, but I will say it is very unusual for a court to be reduced below 
the original number that the court started with. 

Mr. GAVIN. What I had in mind is in a Federal court it  requires a 
unanimous verdict to find a man guilty. 

Colonel DINBMORE. Of course, we have that in reference to the 
death sentence. 

Mr. BROOKS. A great many State courts now use a percentage for 
minor crimes. 

Mr. DEGRAFFENRIED. That  is right. 
Under this provision hcre, however, a man can be sent up for life 

if three-fourths of the members, believe he is guilty. That  is a pretty 
lon sentence. 

8olonel BNSMORE. That  is correct, 
Mr. RIVERS. Why do they not put life in there under the same 

article with the capital offenses; what would be wrong with that? 
Mr. LARKIN. 1 suppose you may find circumstances where tlie court 

is reluctant to impose the death penalty or where one member of the 
court is, but he believes that life imprisonment is sufficient punish- 
ment. He would vote for life imprisonment but he would not, vote 
for the death penalty, and if there was no leeway provided in between 
he would be faced with either the death penalty for the defendant or 
something much less, and he might feel that  it is so serious that he 
would be tempted to vote for death. 

Mr. BROOKB. I think it is fair to call your attention to this, that  in 
a great many jurisdictions where you bring in a verdict which would 
normally carry the death penalty, the court has some authority, in 
his, discretion, to prescribe life imprisonment instead of death. 

I am not familiar with all the State 
variations in that respect. I know in New York, for instance, in the 
case of a felony that it is possible for the court to reduce the sentence 
to life. 

Mr. HARDY. As long as a man gets a life sentence, and as long as he 
is alive he has still some hope of clemency or of bringing up the pos- 
sibility of securing a pardon, but when a court gives a man a death 
sentence he does not have that chance. 

Mr. BROOKS. Are there any further discussions or arguments on this 
article? If not, i t  stands adopted. 

Article 53. 

priate. The are willing to apply it to t x eir service as well. So, on 

Mr. LARKIN. That is true. 
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Mr. SMART (reading) : 
ART. 53. Court to announce action. 

Every court martial shall announce its findings and sentence t o  the parties as 
soon as determined. 

References: A. W. 29; proposed A.  G. N. article 28. 
Commentary: This article is derived from proposed A. G. N. 

article 28 and re uires the trial counsel, the accused, and the defense 

sentence is determined. The findings may be announced as soon as 
they are determined if i t  is believed appropriate to do so. .A. W. 29 
requires an  acquittal to be announced, but leaves the announcement 
of the sentence and findings of guilty’to the discretion of the court 
It is felt appropriate, however, that the accused and his counsel be 
informed as to the outcome of the trial as soon as the results are 
determined. 

Mr. BROOKS. Is there any comment or any discussion on that  
article? 

Mr. GAVIN. Is that usually done? 
,Mr. LARKIN. Yes; it usually is, but i t  is not required as this requires 

it. There is a requirement that an acquittal be announced but  not 
that the conviction be announced. 

Mr.  GAVIN. Let us hear from Colonel Dinsmore on that. 
Colonel DINSMORE. It is almost universally done, Mr.  Gavin, and 

the only exceptions are cases in which, for reasons of public policy 
the court feels that it is not advisable to announce the sentence. 

.As a striking example.of that kind, take a case in some community 
where some soldier is being tried for an  offense committed in which 
the civil community has a great interest, and the feeling runs high, i t  
may be that i t  is advisable for good public relations and public policy 
not to announce the sentence in such a case because the man might 
be acquitted, you understand, or he might not. 

counsel to be in 8 ormed of the findings and sentence as soon as the 

Mr.  RIVERS. Off the record. 
(Discussion off the record.) 
Captain WOODS. For the s8ke of the record, I would like to remark 

that this is not true of the Navy. The Navy does not announce the 
findings of the court until the first reviewing authority has completed 
its action. 

Mr.  BROOKS. Does the Navy tell the accused what the findings are 
immediately? 

Captain WOODS. No, sir; we wait until the first reviweing authority 
has acted on the case and then tell the accused what the finding is. 

We have no objection to the change suggested. 
Colonel DINSMOHE.  I would like to correct my former statement for 

the record. I am reminded that we are required to announce the 
acquittal forthwith, so my illustration would only be good in the 
event somebody thought the sentence was not severe enough. 

Mr. BROOKS. Do I understand yoii, Colonel, to interpret this a s  
meaning that the finding shall not be given immediately to the 
defendant? 

Colonel DINSMORE. No, sir; this requires that i t  shall be. I under- 
stood Mr. Gavin to be asking about the present practice which now 
prevails. 

We have no objection to this provision. 
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Mr. BROOKS. Is there any objection to the article as read? 

Article 54. 
Mr. SMART (reading) : 

ART. 54. Record of trial. 
(a) Each general court martial shall keep a separate record of the proceedings 

of the trial of each case brought before it, and such record shall be authenticated 
by the signature of the president and the law officer. I n  case the record cannot 
be authenticated by either the president or the law officer, by reason of the death, 
disability, or absence of such officer, it shall be signed by a member in lieu of him. 
If both the president and the law officer are unavailable for such reasons, the record 
shall be authenticated by two members. 

(b) Each special and summary court martial shall keep a separate record of 
the proceedings in each case, which record shall contain such matter and be authen- 
ticated in such manner as may be required by regulations which the President may 
prescribe. 

(c) A copy of the record of the proceedings of each general and  special court 
martial shall be given to the accused as soon as authenticated. 

References: A. W. 33, 34, 1 1 1 ;  A.  G. N.  articles 34, 64;  proposed 
A. G. N.,  articles 16 (e), 21, 29. 

Commentary: Subdivision (a) contains provision similar to those of 
proposed A. G. N .  article 29, but differs from A. W. 33 in that the 
law officer and the president authenticate the record of a general 
court martial. A. W. 33 requires the trial counsel and president to 
authenticate the record. It is intended that records of general courts 
martial shall contain a verbatim transcript of the proceedings. 

This article is subject to 
this provision of article 19 which requires %complete record to be 
kept in cases where a bad-conduct discharge is adjudged. 

Under A. W. 11 1 a copy of a general court- 
martial record is given to the accused if he demands it. Under Navy 
practice, the accused is automatically given a copy of the record of a 
general court martial. This article goes further in that a copy of the 
record of a general or special court martial is required to be given to 
the accused. It is felt to be appropriate that the accused should have 
a copy of such records for his personal use. If such records contain 
classified matter, means of safekeeping should be provided. 

Mr. RIVERS. We discussed that the other day, ad infinitum, ad 
extremum, and several other ways. This just gives the summary of it. 

Mr. SFART. In  checking back over these cases we find that there 
are about 37,000 special court-martial cases a year in the Army, 
about 24,000 a year in the Navy, and 8,500 a year in the .Air Force. 
I cannot vouch for the exactness of those figures, but I think that 
they are substantially correct. 

We find that in the present table of maximum punishments, which 
prescribes the punishment for each of those offenses, about 90 percent 
of the offenses tried by summary courts in the Navy have the power 
to adjudge bad-conduct discharges, but  as a matter of fact only 
about 15 percent of that group got a bad-conduct discharge. 

That means that we are furnishing reporters in 85 percent of the 
cases where bad-conduct discharges are not given, even though they 
are authorized by the table of maximum punishments. 

That  would mean, under the current situation, that the Army 
would be furnishing a reporter in about 24,000 cases where a bad- 
conduct discharge was not adjudged as part of the sentence. 

If not 
it will be adopted. 

Subdivision (b) is derived from A. W. 34. 

Subdivision (c) is new. 

I 
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Mr. RIVERS. With the enlistment of reserves and the establish- 
ment, of women's corps in the respective services, could you not 
institute a program to teach them to take down test'imony? Of 
course, every st.enographer is not a reporter, but still all reporters are  
stenographers. 

That  would probably be an insuperable task. 
Colonel DINSMORE. Of course, t'hat could be.done to a certain 

ext,cnt; but, Mr. Rivers, as Mr, Smart's figures indicate-and I do 
not want to reopen something and take up your time on the thing 
unnecessarily-it is a monumental undertaking. There is a big 
personncl problem involved there with 24,000 cases a year to be 
report,ed; and, whether you do it by civilian court reporters and pay 
thrm or whether you do it by having somebody in t'he service, they 
have to be pretty high ranking, as they are well paid. 

hlr. BROOKS. .Ind they have to be awfully good, too. 
Colonel DINSMORE. Yes; and it is going to be a serious problem. 
Then thcrr was this other pertinent thought that occurred to me 

since the matter was discussed the other day. You know every year 
in compiling the budget the President very properly says how much 
money can be used for national-defense purposes and how much can 
be used for other purposcs, and then that will be allottcd among the 
Army, the Navy, and the Air Force, and that will be the over-a11 
ceiling that you cannot exceed. 

S o w ,  of course, I do not know, but I doubt if the budget is going 
to take into account the fact that this additional burden has been 
imposcd on us. 

l f r ,  BROOKS. What is it going to cost you, Colonel? 
Colonrl DISSMORE. I do not know what court reporting costs, Mr. 

Chairman. 
(Discussion off the record.) 
111.. RIVERS.  Why would it be impossible to start training them to 

be wportcrs? Say we sct up an independent JAG group for the 
scrvicac>, why would it he impossible to train t'hese people to be capable 
of taking down testimony? 

I ani 
just' pointing out t.he fact that we would have to have a great many 
of thrm and it is going to cost a great dcal of money whichever way 
you do it. 

l l r .  KrvEiis. It would h awfully good publicity if the armcd 
sc.i,vicm could (lo tlint. t)ccnusr the llrmbers of Congrrss are very 
frcquontly told by tlirir constituents or by one of their colleagucs 
ahorrt some cnsc involving ti court martial whew t'licre was a mis- 
carringr of justicc. What ivr want to do is avoid situations of that 
kiiltl. T h r  h s t  pul)licity t h n t  we cnn get' is to show how weat thch 
cvopclixtion is anti tlic justiw ivliicli nttcnds a11 of t'licw t'riaPs, and i l l  
that c*onncction I nm not unniintlful of what thc budgct may do. If 
wo c w r r l t l  start norv whilc time is not of thc  csscnce and we do not, 
htivc that,  p r c s s u i ~ ~  on 11s n l l  of thc timr, it might be a good thing to 
do so. 

C'oloncbl TIISSMOR~.:. Wr Iitivc~ nlrrntly clrcidcd on having the re- 
porting don(,. 

J l r . '  BROOKS. If yori ~ I Y  goirip to t n l i r  thcsr proceedings down, you 
should do n good job of i t .  I liavc scvn somr records of proceedings 
u-hcre I thought it \\auld 11av-c: t m n  far bct'ter not to have attempted 

W e  are going to have to do it in some way. 

C'oloiic~l DISSMORE. It would not be impossible, hlr. Rivers. 
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to take them down than to do i t  in the m.anner in which they were 
taken down. So that  involves this thought: First, you have got to 
have a person who is really an expert, and you cannot do i t  for small 
amounts; and, secondly, if you put i t  over into the women’s branches 
you are going to have to dis erse Waacs, Waves, and Spars all over 
the earth where there are tria P s to be conducted, but you are not going 
to be able to have them available when you need them; is not that  
true? 

Colonel DINSMORE. Yes, sir. 
Mr. HARDY. This thing will possibly cost a good many millions of 

dollars, will i t  not? 
Colonel DINSMORE. Yes, sir. 
Mr. BROOKS. I would like to have the co’mmittee go back and 

reappraise our requirement in reference to bad-conduct discharge 
cases in that  connection. 

Mr. RIVERS. We can amend the Selective Service Act and draft 
reporters. 

Colonel DINSMORE. May I make one further observation on that 
subject? 

Mr. BROOKS. Go right ahead, Colonel. 
Colonel DINSMORE. The language of the present law, the Elston 

bill, and the language of this code as drafted is that in these bad- 
conduct cases the proceedings shall be transcribed. 

Now, the other day the amendment that the committee adopted 
read, “unless a reporter is present a t  the trial.” There is a difference. 
The proceedings can be transcribed without a reporter being present. 
They can be transcribed in handwriting by an officer, as was done for 
many, many years. 

Mr. BROOKS. That is just what I am complaining about, however. 
When that officer transcribes the proceedings, it is not a true reflec- 
tion, very often, of the trial. 

Mr. GAVIN. You mean for accuracy and correctness? 
Mr. BROOKS. Yes; and for use of words. The officer very often 

to rush the thing along may change the verbiage to shorten it so that 
i t  does not reflect the proceedings. 

Mr. RIVERS. What about the use of this recording equipment; 
would i t  be beyond the realm of possibility to use that? 

Mr. SMART. What variety do you refer to, Mr. Rivers? 
Mr. RIVERS. Well, the very best kind. 
Mr. GAVIN. Do you find the difficulty in finding personnel to 

record these cases, or do you find the difficulty in finding personnel 
to review the cases after they have been determined? 

Colonel DINSMORE. It is a serious problem. 
Mr. GAVIN. How long do you take before you get to  the review of a 

bad-conduct discharge case? 
Colonel DINSMORE. How long do we takc? 
Mr. GAVIN. Yes. 
Colonel DINSMORE. It does not take very long. The case is tried: 

i t  is acted on on appeal: and i t  comes up here. I do not know whether 
Major Solf has any further information to give you on that, but the 
review work is practically current a t  the present time. 

Mr. BROOKS. Off the record. 
(Discussion off the record.) 
Mr. BROOKS. If there is no further discussion on this article, we 

will adopt it as read and proceed to article 55. 
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Mr. SMART (reading) : 
ART. 55. Cruel and unusual punishments prohibited. 

Punishment by flogging, or by branding, marking, or tattooing on the body, or 
any other cruel or unusual punishment, shall not be adjud ed by any court 
martial or inflicted upon any person subject to  this code. %he use of irons, 
single or double, except for the purpose of safe custody, is prohibited. 

References: A. W. 41 ; proposed A. G. N., article 31. 
Commentary: This article incorporates present Army and Navy 

provisions. 
Mr.  BROOKS. Is there any comment or discussion of this article? 

This is based on the forty-first article of war, is it not? 
Mr. LARKIN. That  is right. 
Mr.  SMART. That  just takes us out of the dark ages. 
Mr. BROOKS. If there is no objection, and I assume there is not, we 

will approve article 55 and proceed to article 56. 
Mr. SMART [reading:] 

ART. 56. Maximum limits. 
The punishment which a court martial may direct for an offense shall not ex- 

ceed such limits as the President may prescribe for that  offense. 
References: A. W. 45;  proposed A .  G. N., article 33 (b). 
Commentary: This article authorizes the President to establish 

maximum limits of punishment for an  offense, except one for which a 
mandatory punishment has been prescribed. 

That  refers, Mr. Chairman, to the table of maximum punishments 
which is already included in the Manual of Courts Martial, and the 
Kavy has a comparable procedure in their court-martial proceedings. 

Mr.  BROOKS. What about putting a t  the end, “exceeds the limits 
prescribed by this code?” 

blr. KIVERS. Certainly the President is not going to  prescribe any- 
thing different than the statutory law provides. He could not if he 
desired to. 

Mr. SMART. That  is right. 
h4r. RIVERS. Is that your understanding of it, too? 
-Mr. LARKIN. Yes, sir. 
Mr.  BROOKS. Someone has questioned this article. 
Mr. RIVERS. They will ask us that question on the floor about this, 

aiid we want to be prepared to answer that the President cannot fail 
to  comply with statutory authority. 

Mr.  LARKIN. If he fails to comply with statutory authority, it 
would be an  illegal sentence; it would have to be in accordance with 
the code. 

Mr. HARDY. He can do that in those cases where we have provided 
discretionary power. 

hlr. LARKIN. Unless it is mandatory, he could. 
Under article 18, which we have covered before, we have said that  

a general court martial may adjud e any punishment not forbidden 
by this code. Those which are for % idden are branding, marking or 
tattooing on the body, and so forth, as contained in article 55, which 
has just been read. 

The only other provisions as to punishment are that  certain punitive 
articles carry the provision for a mandatory death penalty. Other- 
wise, the court may impose such punishment as i t  may direct, but  in 
so directing i t  is bound by the maximum limits that  are set by the 
President. 
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Mr. RIVERS. And the President’s policy historically has been to 
cut them down rather than to try to raise them. 

Mr. LARKIN. He himself sets the maximum. 
Mr. RIVERS. That is, above those which the code provides. 
Mr. LAPKIN. Yes, beyond what the code has provided. 
Mr. RIVERS. That  is what I want the record to indicate. 
Mr. BROOKS. This article 56 gives him that  authority? 
Mr. LARKIN. No, article 18 prevents that. 
A court martial may adjudge any punishment not forbidden by 

the code. I n  one or two instances i t  is 
mandatory. I n  several others it may be imposed or not. In  all other 
cases i t  may not be imposed, even if the President says he would like 
to have it imposed. 

Mr. RIVERS. That  is right. 
Mr. LARKIN. Because it has not been specified, he could not 

Now, take a death case. 

provide for it.  
Mr. RIVERS. Like we observed the other day before the Elston Act 

went into effect, for certain offenses they automatically give the death 
sentence in the occupied countries, and it might be good publicity to 
point out that  as soon as a man leaves the country the President 
generally takes a few years off his sentence. 

Mr. BROOKS. That  was the point I raised when article I 8  came up. 
In  the last sentence it says: 
General courts martial shall also have jurisdiction to try any person who by 
the law of war is subject to trial by military tribunal and may adjudge any  
punishment permitted by the  law of war- 
and yet you get over here, and you say the power to punish- 
shall not exceed such limits as the President may prescribe for that  offense. 

Mr. LARKIN. Well, in that  case, again- 
Mr. BROOKS. There is nothing that says there is a limit set by this 

code. 
Mr. LARKIN. There are no limits set by this code, except that  the 

death penalty can be imposed only in such articles as the code provides. 
Otherwise there is no limit except for cruel and unusual punishments. 

X4r. GAVIN. Would you repeat that  again, Mr. Larkin? 
Mr. LARKIN. Yes, sir. Perhaps I can start from another tack. 

As we come to the punitive articles, starting with 77, you will see each 
one specifically says that the person found guilty can be sentenced as 
the court martial may direct. I n  a certain few a death penalty is 
provided on a mandatory basis, and in a certain additional number 
there is the death penalty or such other sentence. Except where it is 
spelled out that  the death penalty can bc imposed, it cannot be im- 
posed. In  no other case, the President to the contrary notwith- 
standing, can an offense draw a death penalty. Unless Congress pro- 
vides it specifically in the article, no one else can provide it. 

Mr. RIVERS. That  is right. 
Mr. LARKIN. As to that ,  the Prtsident and everybody else is bound. 

He cannot raise any sentence to the death penalty, unless it is already 
provided in here. 

Mr. RIVERS. All right. 
Mr. LARKIN. Now, in setting maximum limits he can set whatever 

maximum limits, aside from the death penalty-20 years, 10 years, 
30 years, or whatever it may be-and the court martial may not exceed 
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any of t’hose maximums. However, there is no particular limit of the 
maximum except. the death penalty. 

When I say no limit to the maximum, I am talking about confine- 
ment, as distinguished from the death penalty. 

The President cannot, in addition, prescribe any punishment which 
would be cruel or unusual or any punishment that  would call for tat- 
tooing, marking, and others prohibited. 

h l r .  GAVIS. He can use that? 
Mr. LARKIN.  He cannot. 
l l r .  RIVERS. Neither can the court. 
51r. ~ R K I N .  lieither can the court. 
I t’hink a reading of 18, 5 5 ,  6, and the specific punitive articles makes 

I t  is the same as 

l f r .  RIVERS. That  is historically the way i t  was operated? 
l l r ,  LARKIN. That  is right. 
Mr. RIVERS. He has to put “30 days” or so much fine or whatever 

i t  is? 
5lr. LARKIN. He is frce to set the maximum, except that  he cannot 

do anything inconsistent with what Congress has passed in this code. 
Once he sets them, then the courts martial cannot do anything in 
violation of the code and what he has set. 

Exactly. 

i t  clear how it is bound, reading one with the other. 
the present situation. 

l l r .  BROOKS. Are they any further quest’ions or discussion? 
Jlr .  RIVERS. I think that is plain. 
l l r .  BROOKS. We will take up article 5 7 .  
Mr. SMART (reading): 

.4rticle 57. Effective date  of sentences. 
(a) IYhc never a sentence of a court martial as lawfully adjudged and  approved 

includes a forfeiture of pay or allowances in addition t o  confinement not suspended, 
the forfeiture may apply to  pay or allowances becoming due on or after the date  
such sentence is approved by the convening authority. KO forfeiture shall extend 
to  any  pay or allowance? accrued before such date. 

(b) Any period of coilfinemerit not suspended included in a sentence of a court 
martial shall begiri to run from the date the sentence is adjudged by the court 
martial. 

(c) All other sentence.= of courts martial shall become effective on the da te  
ordered executed. 

References: A. IT. 16, 47 (c l ) ;  proposed A. G. K. ,  art’icle 39. 
Commentary: This article is new. Subdivision (a) prohibits t,he 

forfciturc of pay or allowances becoming due before the dato of ap- 
proval by the convening authority. Formerly an Army court-martial 
srntc.ncc could forfcit such earnings. In  addition, subdivision (a) 
pcrmits thci forfciturc of pay and allowances becorning due after the 
datc of approval by the convening authority but, before the date of 
final approval by the Secretary, whcre such final approval is necessary. 
I t  is felt appropriatc that where an accused is sentenced to both 
forfeiture and confinement, thc forfeiture should reach all pay becom- 
ing duo  whilc the accused is in confinement awaiting final approval 
of the sentcncc. Under article 71 such pay cannot be t’aken until the 
sentence is ordered cxeruted after any such required final approval. 

Subdivision (b) requircls a sentence of confinenent to begin to run 
on thr  date that it is adjudged even though the accused is not actually 
in confinenicnt. unlcss the scntence is suspcndcd. 

A .  IY. 16 has becn hcld to prohibit the forfeit,urc of pay of an accused 
until thc sentence has been finally approved. This has resulted in a 
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prisoner under sentence of a court-martial drawing full pay until R 
dismissal or discharge is finally approved. The proposed Navy 
A .  0. N. would make all sentences of forfciture or confinement effec- 
ttjve as soon as adjiidged. 

Mr. DEGRAFFENRIED. In  other words, even if i t  goes up on review 
he starts getting credit on his sentence from the date of the sentence. 
H e  does not just stay there until after the board of review has passed 
on i t  

ou could 

applies only to pay and allowances due. That  is, those that  have 
already become due must be paid. 

Mr. RIVERS. None of them can be taken away before the day of 
the sentence? 

Mr. SMART. That  is correct, sir. 
Mr. BROOKS. “.4llowances” can be the family allowance? 
Mr. SMART. Pa and allowances would cover it. 

Mr. SMART. That  is exactly right, Mr. decraffenried. 
The other particular change in here is that heretofore 

make a forfeiture of pay and allowances due or to become B ue. This 

Mr. RIVERS. T c a t  is the reason for the allowance, to protect the 
family of the defendant. 

Mr.  SMART. That  is exact1 what i t  does. It is a broader provision, 
so far as they are concernel  relating to pay already due before the 
date of the sentence. 

Mr. BROOKS. It does not protect them in the future on the family 
allowance? 

Mr. SMART. That  raises the point, of course, that you have in civil 
courts. When a man is convicted no one undertakes to take care of 
his family. You have the same thing in the military. I do not 
know whether we should have a different rule for dependents of people 
in the military who are convicted than we have for civilian courts or 
not. It is an unfortunate thing, but it is always true that the innocent 
dependents suffer more than the guilty person. 

Mr. RIVERS. Could we not write some kind of provision making it 
possible for the accused to show the financial circumstances of the 
dependents of the accused? 

Mr. SMART. I hesitate to think that it would be proper, as humane 
as it mi h t  be, Mr. Rivers. 

Mr. J ~ R O O K S .  There is a big difference, though, between a man in 
service who has been taken in, especially by selective service, and a 
man in civilian life. .4 man goes into service sometimes against his 
will. He  goes in not knowing the rules of the game, and in a brand 
new life. HI? leaves his family, and it makes them dependent upon a 
certain amount which is stipulated, and then he gets into trouble and 
you take all of that  means of support away from them when he is a t  a 
very far distant point, in many instances, and the local people do not 
know anything about the circumstances. ,Maybe the family does not 
know anything about the circumstances, and they do not understand 
it. 

Mr. SMART. The point you raise is very true, Mr. Brooks, but you 
refer to the soldier who, because of inadvertence and because of a 
strange way of life is in this situation, and you are assuming he is a 
draftee who gets into trouble and is court-martialed and has his pay 
taken away, not only from him but his family. How are ou goin to  
distinguish between that  type of a fellow and the willfu 9 crimina 7 in 
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the service who would have committed a crime any place he might 
be? 

If you gave some discretionary 
authority to the court. Well, you do give them discretionary author- 
ity to take these allowances away in certain cases. 

That  could be exercised first by the 
convening authorit in his exercise of clemency. 

dignity of the statute to write in there some kind of amendment and 
say, “forfeiture of pay and allowances--” 

Mr. GAVIN. “Shall not occur in hardship cases.” 
IMr. RIVERS. “Shall be a t  the discretion of the authority, consider- 

ing mitigating circumstances.” 
Mr. SMART. That  is true as of this moment. 
Mr. RIVERS. Why could we not write i t  in there? 
Mr .  LARKIN. Actually the general court is the only kind of court 

that can impose as a part of the sentence a forfeiture of allowance as  
well as pay. 

There are, of course, a number of authorities starting with the 
convening authority who cgn exercise clemency and limit that  portion 
of the sentence. 

I n  this connection I recall that  the Navy generally, in these cases, 
exercises discretion in the cases where allowances have been forfeited, 
and does remit the allowances so that  the family get them, even if 
they have been imposed in a general court-martial case. That  is all 
done administratively and is permissible and is being done. 

I do not know how the Army operates in that  regard. 
hlr .  RIVERS. Do they take that into consideration, Colonel? 
Colonel DINSMORE. I think not, sir. 
M r ,  RIVERS. Do they consider it when they take the man’s money? 
hlr. BROOKS. Does the Navy not send them to naval charity’? 
Captain \\-‘ooDs. No, sir. W e  limit his contribution so that  he can 

Slr. BROOKS. The Army does not? 
Coloncl DISSMORE. No, sir. 
l l r .  RIVERS. As l l r .  Smart says, with regard to a person who 

habitually violatrs thcsc laws, whether an enlisted man or an  officer, 
whether or not a drafter, places his family in the same plane. 

l I r .  G.\vIN. Jlaybe Colonel Dinsmore can give us the reasons why. 
Colonel DINSMORG. Thank you, Mr. Gavin. 
l l r .  Chairman, this is a problem which is very appealing. There 

is no wcck passcs, scarccly a day, that letters do  not come over my desk 
where a man is in one of our barracks and he has forfeited his pay and 
so on, and his family is in dirc distress. It touches your heart. It is a 
problem, however, that  society has not solved, as Mr.  Smart pointed 
out, with the same situation existing in the civil courts, where a man is 
convicted arid sentenced. 

Thcre is one other aspect I would like to mention for your considera- 
tion. This would be in the nature 
of n gratuity to the family; arid if this committee in Congress feels 
chat that is advisable, then we would have nothing to  say about that, 
bu t  there is another aspect that  I think should be considered. You 
arc, in effrct, creating a type of special consideration for the man whose 
family is on the bordcr line of distress. You are giving him the privi- 

Mr. BROOKS. Only this way: 

Mr. SMART. That  is correct. 

Mr. RIVERS. I B o not know how i t  would take away from the 

That  is one point. I think it is sparingly imposed. 

draw allowances. 

It is a matter of policy, of course. 
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lege of committing offenses when his buddy, whose family is not in that 
situation, cannot do it with impunity, 

Mr. RIVERS. That  is not necessarily true: If he does it two or three 
times you will kick him out. 

Colonel DINSMORE. Yes. 
Mr. RIVERS. His family should not be held accountable for the 

man’s indiscretion or ignorance. 
Colonel DINSMORE. I do not like to see the family suffer. 
Mr. GAVIN. A t  the same time, it is not so comparable to civilian 

life because he is inducted into the service. He is taken from civilian 
life, and he now finds himself in these circumstances. 

Colonel DINSMORE. Mr. Gavin, that  is true in wartime. .4t the 
piesent time most of them are volunteers. 

Mr. GAVIN. It is different, then. 
Colonel DINSMORE. I am afraid that with that sort of a provisiori 

there would not be that certain deterrent that  exists. A man, no 
matter how bad he is, has his family in mind, and that holds him back 
to some extent. I am afraid that if you remove that  deterrent a good 
man border-line fellows will say, “It will not make an difference to my 

Mr. RIVERS. That  is true, but when you compare them with the 
civilian, or compare them with the Navy men, i t  is a little differcnt. 
We can compare them with the civilian, first. A civilian has greater 
opportunity, normally, to save money than the enlisted man because 
he has a greater opportunity to make money. .4n enlisted man can- 
not put up a nest egg so well as the average civilian can. 

At  the present rate of pay, 
if you take the average man who is an enlisted man, I rather think 
they are in a better position to save money in the Army than outside. 

Mr. RIVERS. Take an enlisted man on a position out in some iso- 
lated area, where he knows no civilians, and deprive that family of 
subsistence. Where on earth will they go to get i t? 

Colonel DINSMORE. Charity. 
Mr. RIVERS. There would not be any charity on the post. 
Colonel DINSMORE. Of course, we have charity organizations, too. 

I t  is a matter of policy. 
Mr. HARDY. What you are saying, Colonel, is that the type of man 

who is the enlisted man on that post, if he were in civilian life, would 
not particularly be a problem? 

Colonel DINSMORE. That  is right. 
Mr. HARDY. Did I understand the implication awhile ago that if 

the Congress comes to the humanitarian pressure for protecting the 
dependents of the enlisted personnel, that we might also find ourselves 
subjected to the same sort of pressure to protect families of people 
convicted in civilian courts? 

Colonel DINSMORE. No, sir; I did not intend that. I just said that 
it would be a discrimination between the man whose family is in want 
and the man whose family is not in want. 

Mr. RIVERS. It might be a deterrent. 
Mr. BROOKS. I have this suggestion: For the next article, I am 

informed by Mr. Smart that  we have some witnesses here who have 
been here most of the day waiting to testify. This particular article 
here is one where the Navy and the Army are handling it differently. 
I do not know about the Coast Guard and the Air Force. We have 
not heard from them. 

fami T y ;  they will be taken care of.” 

Colonel DINSMORE. I am not so sure. 
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My thought is this. Can we not pass this over until later, since it 
is a quarter of four now, and let the services discuss the ma t t e r  between 
now and next week? Then, perhaps, we can all get together on a 
uniform policy. 

Captain WOODS. May I speak off the record? 
(Discussion off the record.) 
Mr. BROOKS. If there is no objection, we will pass by that article, 

for the present. 

article 57 and then come back to it? 
Mr. GAVIN. Pardon me, Mr. Chairman. Are you going to pass by 

Mr. BROOKS. Yes. 
Mr. GAVIN. That  is understood, because I would like to  get a clear 

definition of section (b) of article 57. 
Mr. BROOKS. We will pass by, Mr. Gavin, on account of these wit- 

nesses who have been waiting here, if there is no objection, out of 
c,ourtesy to thcm. We will take up the next article. 

Mr.  SMART (reading): 
ART. 58. Execution of confinement. 

(a) Under such irist,ructions as the Department  concerned m a y  prescribe, any 
sentence of confinement adjudged by a court-martial or other mil i tary t,ribunal, 
whether or not such sentence includes discharge or dismissal, a n d  whether or not 
such discharge or dismissal has been executed, m a y  be  carried i n t o  execution by 
confinement in anv place of confinement under the control of a n y  of the armed 
forces, or in any penal or correctional institrit>ioii irnder the control of the  United 
States, or which the Cnited States may be  allowed to  use: and persons so confined 
in a penal or correctional institution not under t h e  control of o n e  of the  armed 
forces shall be subject to  the same discipline a n d  treatment as persons confined 
or committed by the courts of t,he United States or of the State, Territory, Dis- 
trict, or place in which the institution is situated. 

(h) The omission of the words “hard labor” in any  sentence of a court-martial 
adjudging confinement shall not he construed as depriving the au thor i ty  executing 
such sentence of the power to  require hard labor as a par t  of t h e  punishtnent. 

References: A. W. 3 7 ,  42; A. G. N. article 7 .  
Commentary: Subdivision (a) is derived from A. G. S. article 7 

which permits the Navy to transfw court-martial prisoners to insti- 
tutions under the control of the Department of Justice. The Navy 
has found this practice to be beneficial both to the service and to the 
prisoner.. Both the Army and S a v y  officers in charge of correctional 
policies recommend the adoption of subdivision (a). I t  is t’he policy 
of the armed forces to segregate youthful and rehabilitablc prisoners 
from tlie hardened criminals and incorrigibles and to provide for the 
maximum reliabilitation of prisoners for the purpose of restoration- to 
duty or successful adjustment in civil life. However, d u e  t’o lack of 
facilities and personnel with long and continuous expc.ricnce, in the 
highly technical and specialized pliases of penology, the armed forccs 
have serious lityidicaps in dealing with prisoners with long civilian 
criminal records, criminal psychopaths, scx dcviates, violent incorri- 
giblcs and other prisoners requiring sp&d treatmrnt. The  Army in 
operating undrr A. W. 42 lias nict witli great difficulty in segregating 
the varied t>ypes of prisoners and in giving them specialized trcatmrnt. 
It is felt that the reliabilitation of prisoners who create special problems 
could be expcdited by transferring them to the highly specialized 
institutions under control of the Department of Justice, w1iic.h range. 
from training schools and reformatories to major penitentiaries and 
providc for the treatment of prisoners according to t’heir needs. 

S!loSHl; ( ) . . -GO ::(; 
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From past experience, the services have found that the type of 
treatment suited for individuals does not depend on the type of 
offense or on the length of the sentence. Many of the prisoneraswho 
cause special problems in disciplinary barracks are those convicted 
of military offenses, such as a. w. 0. 1. or desertion. 

Subdivision (b) incorporates the second proviso of A. W. 37 and 
conforms to present Navy practice. 

Mr. BROOKS. Do we have two witnesses? 
Mr. SMART. I believe it will probably be a little bit better, before 

they come on, to let Mr. Larkin set the stage, for those witnesses. 
Mr. BROOKS. All right. 
Mr. LARXIN. This article 58, Mr. Chairman, modifies the present 

provisions of the Articles of War but follows more closely the present 
provisions of the articles for the government of the Navy, in that it 
sets a flexible standard under which the military may transfer to insti- 
tutions in the Federal penitentiary system approved by the Depart- 
ment of Justice a larger number of prisoners. 

Now the reason why we brought Colonel Garrison of the Army and 
Captain Maginnis of the Navy in in connection with this section is 
because both those gentlemen, who are in charge of thi3 correctional 
services of the Army and Navy, consulted with the committee when 
it considered this problem; and this is substantially their recommenda- 
tion of an ideal provision to cover this problem. 

Further, we brought them in to put before you the meaning of 
this article, because of the fact that several witnesses who have 
appeared before you have criticized this artiole as granting too broad 
a power, and from their reading nf it they believed, I think, that  it 
would enable the services to transfer too many prisoners. They 
envisioned under this that  the services would send an offender whc 
had been convicted of a minor military offense to Alcatraz. I thi7,k 
that is about the way they epitomize this whole article. Of course, 
that  was not our intention a t  all. The usefulness of it and the neccs- 
sity for it, I think, can be well explained to you gentlemen by both 
Captain Maginnis and Colonel Garrison. 

I would say once more that you should bear in mind that it now 
conforms to the Navy statutory authority which has worked extremely 
well and is broader than the Army authority which has been so re- 
strictive that the Army has encountered a number of hardships in 
connection with the transfer of prisoners. 

I do not know which of these gentlemen you prefer to hear first. 
This is Colonel Garrison, Mr. Chairman, and this is Captain Maginnis. 

Mr. BROOKS. .We are happy to have you gentlemen here. 
We will be pleased to have either of you lead off in this discussion. 

STATEMENT OF COL. LLOYD R. GARRISON, AGD, CHIEF, 
CORRECTION BRANCH, AGO 

Colonel GARRISON. I reduced my remarks to writing, and if you 
do not mind I will read them. 

Mr. BROOKS. All right, sir. 
Colonel GARRISON. I t  is the olicy of the Department of the Army 

prisoners from hardened criminals and incorrigibIes, and to provide 
for the maximum rehabilitation of all general prisoners for the purpose 

to segregate, as far as practics E le, youthful and rehabilitable general 
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of restoration to active duty or successful adjustment in civil life. We 
feel that rehabilitation in prisons, to get people back in civil life, able 
to make their own living, is extremely important. 

The populations of Army disciplinary barracks include prisoners of 
all ty es, ranging from youthful, impressionable first offenders to men 

and violent incorrigibles. Adequate segregation for purposes of pro- 
tecting young, impressionable offenders from detrimental influences 
and unwholesome contacts with the criminal types mentioned, and 
the operation of suitable rehabilitation programs to fit the varying 
needs of the individuals concerned cannot be accomplished in an insti- 
tution in which all types are confined together. I t  is, therefore, 
considered desirable to provide for the confinement of difl’erent types 
of general prisoners in separate institutions having adequate facilities, 
trained personnel, and rehabilitation programs designed to meet the 
needs of the particular groups. 

The Department of the Army does not have the number and 
diversified types of confinement facilities under its jurisdiction to 
provide for completely adequate segregation, control, and relinbilita- 
tive treatment of general prisoners by type. Further, military per- 
sonnel assigned to duty a t  Army disciplinary barracks are subject to 
frequent rotRtion, and do not have the opportunity to gain the 
maturity of experience and training in the highly specialized profes- 
sional and technical work involved in the administration of major 
correctional institutions, and in the control and treatment of the 
types of offenders involved. I t  would not be economical or in keeping 
with the primary mission for the Department of the Army to operate 
the number and types of institutions and provide the trained personnel 
required to meet thcse needs. 

For the reasons stated above, it is considered highly desirable for 
the armed seiviccs to have authority to transfer to appropriate Federal 
institutions those prisoners who, by reason of incorrigibility, criminal- 
ity, or personal characteristics create special problems of control in 
disciplinary barracks, and who should be segregated from younger 
and rehal)ilitablc offenders. However, the restrictive nature of legis- 
lation governing confinement of general prisoners, reflected in article 
of war 42, prevents such transfers. 

111 addition, i t  is considered desirable that  the Department of t h e  
Army liavc access to the specinlized facilities of the Federal Prison 
System for the rehabilitative treatment of individual offenders where 
transfer to such Federal institutions would result in benefit to the 
prisoner, such ns transfer of medical and mental patients to the Med- 
ical Centw for Federal prisoners, and transfer of some youthf$ offend- 
ers to the Kational Training School and Federal reformatories. The 
Federal Prison System, which was limited to a few major penitentiaries 
without particular provision for rehabilitation a t  the timr the esisting 
legislation governing the confinement of Army prisoners wns enacted, 
is now composed of a classified system of 29 well-organized institutions. 
Such institutions, ranging from training schools, training camps, and 
reformatories to major penitentiaries, provide for the complete segre- 
gation and rehabilitation of prisoners in keeping with their individual 
needs. 

Authority to effect transfers and to determine places of confinement 
should not be subject to restrictive legal provisions related to the type. 

with f ong civilian criminal records, criminal psychopaths, sex deviates, 
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of offense and length of sentence. A great many of the most hardened 
and incorrigible criminals and vicious personalities now in confinement 
in disciplinary barracks are serving sentences for military offenses, such 
as a. w. 0. 1. or desertion. Many prisoners sentenced for military 
offenses have long vicious civilian criminal records, and others are 
criminal psychopaths, sex deviates, and dangerous individuals. It 
frequently develops that a prisoner, following mitial confinement, be- 
comes violently intractable. The prompt transfer of such prisoners to 
Federal institutions where adequate physical facilities and trained 
personnel are available for their control would contribute to the cor- 
rection and adjustment of such prisoners and prevent further deteriora- 
tion resulting from necessary close segregation in disciplinary barracks 
for long periods of time because of inadequate facilities. 

The proposed article is considered adequate to meet the needs of the 
Department of the Army. It is believed that the authority contained 
therein for freedom of transfer of prisoners will result in material bene- 
fit to the Department of the Army and to the individual prisoners con- 
cerned and will further the Army's policy of segregation and rehabili- 
tation. 

I have visited a good number of Federal institutions operated, and 
I greatly admire the facilities that  they have for all different types of 
individuals. 

Mr. RIVERS. That  reformatory system is quite an up-to-date organ- 
ization, is i t  not? 

Colonel GARRISON. It certainly is, sir. 
Mr. HARDY. Colonel, do you have a correctional institution at New 

Cumberland, Pa? 
Colonel GARRISON. That  is a temporary disciplinary barracks there; 

yes, sir. 
Mr. HARDY. no you have a variety or type of prisoners there? 
Colonel GARRISON. We have to have. 
Mr. HARDY. I have had a lot of complaints about the way that is 

run, from a good many different people. 
Colonel GARRISON. What were the complaints, sir? 
Mr. HARDY. We will not go into that  now. That  is why I asked you 

if you had a vnriety there. 
'Colonel GARRISON. The worst ones, if they cannot be handled there 

well, sir, nrc sent to a place like Fort  Leavenworth, or Milwaukee, or 
even Camp Cook, Calif., which are somewhat more secure. They are 
permanent-type installations. 

Mr. HARDY. You do have a sundry type of prisoners there? 
Colonel GARRISON. Indeed we have to; yes, sir. 
Mr. RIVERS. Is that one of the reasons for this provision here that 

you can segregate the various prisoners? 
Colonel GARRISON, I t  is; yes, sir. That is just an ordinary camp, 

so to speak. We wire around it, and they do a great deal of fine work 
there, but they cannot take care as adequately of the many types of 
people who have to be confined a t  that one place than they could if 
we had access to the 29 institutions that the Department of Justice 
owna. 

Mr. HARDY. When I get a chance, I am going to show you some of 
the letters I have about it from the families of prisoners up there who 
have been up to see them. 

Colonel GARRISON. I would be glad to see them, sir. 
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51r. BROOKS. Colonel, this new article would permit you to send a 
boy, for instance, who might be a narcotic addict, to one of these two 
Federal praces for adequate rehabilitation? 

Colonel GARRISON. Yes, sir. 
Mr. BROOKS. One of them, I know, is up in Kentucky. 
Colonel GARRISON. Ashland; yes, sir. 
Mr. BROOKS. Are there any further questions? 
Mr. RIVERS. If you were to build up within the armed services a 

system of institutions comparable to those of the Department of 
Justice, it would almost be preventative because of the cost; whereas 
you can have access to the same type of institutions by a minimum of 
whatever the per diem or the expense or contract you enter into with 
the Department of Justice would involve for the same services, is that 
corrcc t ? 

I may say I have found that they 
understand our problems very well, indeed. A great many of their 
custodial personnel are reserve officers of the Army, Navy, and 
Marine Corps, and practically all of the guards who start in their work 
have to be ex-soldiers now because they get preference that way. So 
they really are people who understand the men they are getting, even 
though they have military background. 

Mr. RIVERS. How would this thing operate a t  the time of the trial? 
When a sentence is imposed would that be delayed until the court 
could look into that? 

Colonel GARRISOS. The reviewing authority would designate the 
place of confinement. 

Mr. RIVERS. I see. 
Mr. BROOKS. If I may suggest this thought, I would like to hear 

from the captain, because the hour is drawing late. After that we can 
ask them both any questions w-e want. 

I would like for the whole subcommittee to hear the Captain. 
Captain MAGINXIS. I subscribe wholeheartedly to the colonel’s 

observations. We have had the authority which you are presently 
writing in article 58, which article 58 will continue. 

I have noted in some of the discussions a fear that there might be an 
indiscriminate use of that authority to the detriment 01 the individuals 
who have committed minor offenses. 

I have a statistical report here with regard to general court-martial 
prisoners. 

hIr. SMART. hlr. Chairman, I suggest that the report be incorpo- 
rated in the record at this point. 

(The reDort is as follows:) 

Colonel GARRISON. Yes, sir. 

Who would that be left up to? 

GENERAL COURT-MARTIAL PRISONER STATISTICAL REPORT 

J U L Y  1 THROUGH D E C h M B E R  31, 1948 

INTRODUCTION 

Information furnished in this report includes trends in the population of general 
court-martial prisoners for the 6-month period July 1, 1948, through December 
31, 1948. I t  is a continuation of information included in the statistical report 
011 the general court-martial prisoner population as of June 30, 1948. Data has 
been compiled from daily muster reports and commitment cards received from 
retraining commands and disciplinary barracks during this period. Data from 
tabulated records was available on 2,454 of the total in confinement a t  the end 
of the period. 
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- 
July ._..._ __. _ _ _  ~. __. _ _ _  __. -. . _ _ _ _  -. ___. _ _  , 
August .... _.___._______ _ _ _ _ _  _ _ _ _ _ _ _ _ _ _ _ _ _ _  
Beptember. .... ~ ____.____ _ _ _  ____. _ _ _ _ _  _ _ _ _ _  
October.. _ _ _  __. __._ _ _ _ _  __. _ _  _ _ _ _ _  -. ___. __. 
November _ _ _ _  ~ ~ -. -. . . -. . -. ~ -. . -. ~. . -. 
Dewmbor. _ _ _ _ _ _  _ _ _ _ _  _____.__ ~ _ _ _ _ _ _ _ _ _  _ _  

SUMMARY OF FACTS 

1. As of December 31, 1948, there were a total of 2,555 general court-martial 
prisoners in confinement; 2,114 in disciplinary barracks and retraining commands, 
186 in other naval activities and 255 in Federal institutions. This is a total of 
342 less prisoners in confinement than there were at the beginning of the period. 
2. Average population for the period at retrainin commands and disciplinary 

barracks was 2,333 in comparison to 2,717 during t8e previous &month period. 
3. There was a decrease of 137 new commitments and 15 fewer men relewed 

than for the previous 6 months. Sixteen fewer men were restored to  duty and 
the percentage of men restored compared with those for the previous quarter 
dropped from 2,688 to 2,598. 
4. Increase in the number of transfers petween activities is shown and is reflected 

in the fact that  90.47 percent of all men were restored to duty from retraining 
commands in comparison to 71.82 percent the previous period. 
5. No significant change in the type of offenses is noted during this period. 

15 percent continue to be offenses of a military nature with desertion continuing 
to  lead all military offenses. 
6. The average length of sentence as approved by the convening authority 

has dropped from 2 years 3 months to 2 years but the average as approved by the 
Secretary of the Navy remains 1 year and 10 months. The average time served 
by all releases for this 6 months’ period is 6 months 12 days as compared to 7 
months 1 1  days as previously reported. Sixty-two percent of all releases were 
the result of clemency action. 
7 At the end of this period there were 255 general court-martial prisoners 

confined in Federal institutions. All but 10 percent of such offenders are serving 
sentences, the chief charge of which is of a nonmilitary nature. This group in- 
cludes 11 serving on charges of murder, 14 for voluntary manslaughter, 124 for 
aggravated assault and 35 for rape. The 10 percent serving for military offenses, 
includes custody risks and  prisoners with serious personditv disorders. 
8. Data  tabulated on the 2,454 prisoners confined as of December 31, on which 

commitment data was available, shows that this group committed a total of 6,603 
military offenses (including current offenses) or 2.7 offenses per man. 
9. Average age of all men in confinement as of December 31 wae 23 years 2 

months. Average claimed grade completed was 8.97. Approximately 74 percent 
of the prisoners are single and place of legal residence claimed includes all States 
and the District of Columbia. 

SECTION I. POPULATION TRENDS 

Total population.-As of December 31, 1948, t t e r e  were a total of 2,114 general 
court-martial prisoners in confinement a t  retraining commands and d i d  linary 
barracks. There were 186 confined in other naval activitiee and 255 in Federal 
institutions, making a grand total of 2,555. Table I shows total population at 
each command on the last day of each month for this 6 months’ period. 

TABLE I.-Monthly population by command 

--- __--__ 
6.5s 312 EE.3 
h88 826 631, 
800 362 568 
638 347 585 
6w) 348 007 
583 322 651 

San Pedro Total 

941 2,361 
8Q4 2,364 
857 2 ,37b  
817 2.3s7 
753 2,408 
648 2,114 

Intake.-A total of 2,637 prisoners were received a t  retraining commands and 
disciplinary barracks. This included 2,181 new commitments, 97 probation 
violators, and  325 transfers between retraininy, commands and disciplinary 
barracks; 34 were committed for “other reasons. These included escapes and 
prisoners transferred from hospil~sls. Table I1 gives total monthly intake by 
commands and  table I11 total monthly intake by type of commitment. 
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July 1948.. ................................ 
August 1948. .............................. 
September 1948 ............................ 
October 1948 ............................... 
November 1948 ............................ 
December 1948.. 

Total ................................ 
.......................... 

TABLE 11.-Total monthly intake b y  commands 

lfi2 79 56 97 394 
177 94 47 85 403 
165 128 65 83 441 
217 80 76 96 469 
200 111 57 48 425 
188 114 \ 75 128 a5 _ _ _ _ - - ~ - _ _ _  

1,118 I 606 1 376 1 537 2, 037 

1 Norfolk 1 g2z /Portsmouthl San Pedro 1 Total 

~~ 

July 1948 .................................. 
Aueust1948 ............................... 
September 1948 ............................ 
October 1948 ............................ 
November 1948.. .......................... 
December 1948 

Total ................................ 
............................ 

265 90 92 7 454 
206 R3 68 7 414 
227 97 a3 13 420 
253 115 66 23 457 
209 117 66 12 404 
672 135 82 10 700 - ~ ~ - - - -  

1,782 637 457 1 72 1 2,948 
I 

T A B L E  III.-Type of commitment-total monthly intake 

Type 

Dishonorable discharge .......................................................... 
Bad.conduct discharge. ......................................................... 
Restored ........................................................................ 
Administrative discharge.. ...................................................... 
Escape.. ........................................................................ 
Eet aside ........................................................................ 
Omcers dismissed. .............................................................. 

1 

July1948 .................................. 1 300 
AUgU9t 1948.. ............................. 1 538 
Septemher 1948 ............................ 1 3 74 
October 1948 ............................... 1 388 
Nmember 1948 ............................ ~ 365 

Number 

621 
1,173 

642 
26 
11 
2 
1 

December 1948. ........................... I 416 

23 
22 
15 
16 

5 
16 

71 
36 
40 
64 
50 
64 ___-- 

Total ................................ ~ T i  97 1 325 

Other Total 

0 1 394 
403 
441 '2 I 468 

5 425 
9 505 

34 1 2,637 

Releases.--A total of 2,948 prisoners were released from retraining commands 
and disciplinary barracks from July 1 to December 31, 1948. Of this group, 
1,820, or 73.53 percent, were discharged from the service and 642, or 25.94 per- 
cent, were restored to du tv ;  62 percent of all direct releases were the result of 
clemency action. Table IV shows total monthly releases by type of release. 
Table V shows total direct release exclusive of transfers. 

TABLE 1V.-Type o j  release-monthly 

/Discharged I Restored 1 Transfers 1 Others 1 Total 

TABLE V.-Releases b y  t y p e  of release (transfers excluded) 1 

Total . . . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ~ _ _ _ _ ~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . j  12,476 

Percent 

25.08 
47.37 
25. 93 
1. 05 
,45 
.08 
.04 

loo. 00 

1 Difference of 16 is accounted for by  the fact t h a t  some men were transferred to receivin stations to  await  
action and later coded as released. Releases from Federal institutions are included in t h s  total. 

Summary and conclusiona 
1. As of December 31, 1948, there were a total of 342 less eneral court-martial 

prisoners in confinement than there were at the beginning of  the  period; 317 less 
in retraining commands and  disciplinary barracks, 46 less in Federal institutions 
and 21 more in other naval activities. 
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Robbery.. ..................... 
Burglary.. ..................... 
Housebreaking.. ............... 
Larceny and theft .............. 
Fraud and embezzlement ...... 
Forgery.. ...................... 
Misappropriation. ............. 
Postal offenses.. ............... 
Desertion. ..................... 
Breaking arrest ................. 
A . w . o . 1  ....................... 

2. Average population for the period at retraining commands and disciplinary 
barracks was 2,333 in comparison t o  2,717 for the previous 6 months. 

3. Intake figures for the period show a total increase of 161. This is accounted 
for primarily by an  increase in the number of transfers between activities. There 
was a decrease of 137 in new conimitment,s and probation violators. 
4. There was a total of 15 fewer men released than for the previous 6 months. 

However, 42 more were released by transfer. I t  is also noted tha t  there was a 
net decrease of 16 men restored t o  dutv  and the percentage of men restored coni- 
pared with those discharged dropped- from 26.86 perceiit for the preceding G 
months t o  25.94 percent for this period. 

5.  Of the  men restored during this period, 90.47 percent were restored from 
retraining commands. During the previous 6 months only 71.82 percent of the 
restorations were from retraining commands. 

S E C T I O N  11. O F F E N S E S  A N D  L E N G T H  OF S E N T E N C E S  

Types of o,fenses.-As indicated in table V I  below, 1839 of t,he total 2.199 
risoners confined in retraining cornmarids and discipliiiary barracks as of Ihceni- E er 31, 1948. were serving sentences for offenses the principal charge of which 

constitut,ed violations of military regulation. This reprcsents 84 percent of the 
total confined. Desertion constituted the largest single group, accounting for 748 
cases, 34 percent of the total offenses. or 41 percent of all military offenses. 
Larceny and theft account for 128 of the nonmilitary offenses. Offenses range 
in degree of seriousness from murder to  drunk and disorderly. 

TABLE VI.-Length of sentence as approued by the conveninq authority and the 
Secretary of the Xavy by offense (exclusive of those confined i n  Federal institu- 
tions) 

A . o . 1  .......................... 1 
Other naval offenses.. ......... _ '  
Assault and battery ............ 1 
Escape.. ....................... 
Assault (threat) ...___..........I.. 
Destruction of property.. ..... .I 
I h u n k  and disorderly .......... 
Other civil offenses ............. 

.... 

1 
6 
5 
5 
3 

40 
3 i  

4 
18 

128 
31 
I2 

5 
1 

i 48  
185 
SRA 
286 

84 
41 
3 

1 
3 

16 

...... 

p--i--__ 
Sentence I Numher 

Death ............................ 

1 year 2 months .., 
2 years 8 months.. I 3 
3 years 8 months ... ..'. .......... 

3 years9months ...... 
2years6months  ...... 1 3 
3 years9 months 12 

2 ypars 6 months.. .... 
3 years 1 month.. .. ...I i 
2 years 1 month 3 i 58; 
1 year 9 months.. 
3 y r a r s 2 m o n t h s  ...... 
1 year A months ....... I26 
9 months .............. 
1 year 
1 year 5 months ....... 

34 
i y e a r s e m o n t h s  ' 3 
I month ........................ 
1 year 3 months ................ 

2years11 months i 12 

A years 8 months.  ..... ..... I ;  
I ;: 

2 years 2 months.. .... l g  

1 ? 
11 months ............ I 3  

.... 

.... ............... do..  

...... 

....... 
..... 

................. 

2 years 4 months. ..... 1 
...... 

..... 

N a r y  

Sentence 

5 ycars 1 month. 
1 yrar i months. 
2 years 6 months. 

2 years 4 months. 
3 years 1 month. 
1 year 10 month.. 
2 years 6 months. 
1 year 9 months. 
2 years 4 months. 
2 years 11 months 
1 year 3 months. 
1 vmr 9 months. 
2 irars 9 months. 
2 ycars 2 months. 
9 months. 
1 year 2 months. 

I ) "  . ". 
2 years. 
0 years 4 months. 

1 year 3 months 
2 years. 

Length of approved senlencrs.-Table V I  shows the Iengt I1 of sentences by 
offense as approved by corivening aiithorit,y compared with approval of the 
Secretary of the S a v y .  Secretary of t2he S a v y  approval was received 011 1,502, 
or 68 percent of the cases. Average length of sent.ence as approved by the 
convening authority, exclusive of one death sentence and six with sentences over 
120 months, was 24 months; average length of sentence as approved by Secretary 
of the Yavy is 22 months. Longest sentences, rxcliisive of murder, were for 
voluntary manslaughter (convening authority average 6 years 8 months; Secre- 
tary of the Navy 5 years 1 mont,h). Table VI1  shows total sentences as approved 
by  convening authority as compared with Secret,ary of t,hc Xavy and tables VI11 
and I X  show lcngth of sentences by cornniand for both conveiling arithority and 
Secretary of the Navy. 
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17 
221 
178 
155 
194 
2x3 
213 
224 
42 

TARLE VI1.-Length of sentence as approved b y  ronvening  author i ty  compared w i t h  
Secretary of the N a v y  

1.13 
14.71 
11.85 
10.32 
12.92 
17.18 
14.18 
14.91 
2.80 

1 Convening authority 

37 to 60 
61 to 120 
121 and over I .......................................... 
Lifr.. ............................................................. 
1)eath 

................................................. 
.............................................. 

............................................... 

Total ........................................... 
Average sentence by  months ..................... 

Secretary of the Navy 

254 
162 
10 

1 

2, I99 

Months 

11 
114 
77 
46 
39 
46 

3.26 46 
33.83 368 
22.85 262 
13.65 223 
11.57 278 
13.65 314 

.............. 321 

1 
34 
39 
44 
74 
92 

103 

0. 15 
5.00 
5.73 
6.47 

10.88 
13.53 
23.W 

34 
219 
135 
101 
66 
62 

9 

5.39 
34.71 
21.39 
16.01 
10.46 
9.82 
1.43 

(1 t o  3 ............................... 
4 t n 6  ......................... 
i t o 9  ......................... 
i n  to 12 ....................... 
13 to  18 ....................... 
19 t o  24 ....................... 
25 t n  36 ....................... 

1 
11 
32 
59 

114 
149 

____II 

( I  roll 
4 t o  R ......................... 
7 t u 9  ......................... 
10 to 12 ....................... 
13 to 18 ...................... 
1Hto 24 ....................... 
25 to36 ....................... 
07 t o60  ....................... 
61 tn 120 ...................... 

Total .................. 

Average seutence by 
months. ............. 

__ ____-  
..................................................... 14 3.84 3 1.48 17 1.13 

2 0.16 20 3.9Y 136 37.28 67 31.19 221 14.71 
10 2.31 28 5.58 Y4 25.75 46 22.77 li8 11.85 
51 11.78 22 4.38 56 15.34 26 12.87 155 10.32 
il 16.40 59 11, i5  32 8.77 3 2  15.84 194 12.92 

102 23.55 100 19.92 26 7.12 30 14.85 258 17.18 
85 19.63 122 24.30 5 1 ,37  1 . 5 0 '  213 14.18 
93 21.48 128 25.50 2 , 5 5  1 .50 224 14.91 
19 4.38 23 4.58 ............................ 42 2.80 ----____---- 

483 100.00 ,502 100.00 365 1OO.M) 202 100.00 1,502 1oO.fM __ _---____--.- -- 
'B 9 11 22 

I I I I 
31 

I 

Number Percent 
______ 

Percent 

........... ..... ...........I ::::::: ..... ........... 
.05  

loo. 00 
-- ___ 

1, 502 1 100.00 
22 

1 Vnt included i n  average \entente 

TARI.E VIII.--Lenglh of sentence us  a p p i  oved b y  convenzng authorzty ,  b y  c o m m a n d  
-- 

San Pedro 1 Pnrtsniouth Norfolk Mare Island 1 T o t d  
- 
Per- 
cent 

2. 09 
16. 73 
11.91 
10.14 
10.82 
14. 28 
14.60 
11.55 
7.37 
.46 . 05 

loo. 00 
-- 
- 

__ 
Pcr- 
cent __ 
...... 

0. 18 
2. 00 
5.81 

IO. 71 
20.69 
27.04 
20.69 
12.34 

.54 

\'urn-/ Per- 
ber , cent 

Vum- Per- N u m  
her 1 cent 1 her 

31 ontlie 

3 i  to 60 ....................... 114 
fii t o  120 ...................... 68 
121 and over I ................ 3 ..... I .... 
I k a t h  1 . .  .................... 1 .  .... 

. 
101). 00 n x n i  .................. 1 551 

.\yerage sentence by 
months .............. 

1 
I I 35 
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Murder. ............................................................ 
Voluntary manslaughter ............................................. 
Aggravated assault. ................................................. 
Involuntary manslaughter ........................................... 
Rape,  ............................................................... 
Moralsoffe nses... ................................................... 
Robbery. ........................................................... 
Burglary.. .......................................................... 
Housebreakin . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Larceny and t eft.. ................................................. 
Fraud and embezzlement ............................................ 
Forgery ............................................................. 
Misapprnprtatlon .................................................... 
Postal offenses (excspt theft) ........................................ 
Desertlon ............................................................ 
BreakIn m e s t  .................................................... 
A. 0 .1  ............................................................... 
Other naval oflenses ................................................. 
Asssult and battery.. ............................................... 
Escape. ............................................................. 
Aasault (threat). .................................................... 
Drunk and dlsorderly. .............................................. 
Other clvll offenses .................................................. 

A. w. o.? ...... 1:- ................................................... 

Length of time served.-The average time served by the 2,476 prisoners released 
from confinement for the period was 6 months and 12 days (table X ) .  In this 
average are included 32 men released in November and December on Federal 
parole but excluded from the avera e are 6 c a e s  in which the period of c o n h e -  
ment was remitted. Average lengt! of time served at retraining commands was 
4 months 24 days as compared to  11 months at disciplinary barracks (table X I ) .  
Of t,he total released, 1,528 (62 percent) were released as a result of clemency 
action, 27 (11 ercent) as a result of parole, and 5 (0.27 percent) as a result of a 
combination orparole and clemency action (table X I I )  

TABLE X.-Relcases by length of confinement served, by oflenae 

1 
1 
2 
3 
7 

26 
19 

2 
17 
92 
27 
11 
13 
2 

613 
193 
711 
656 
108 
41 
1 
6 
8 

11 

Offense 1 Number 

........ 
1 
2 
5 
9 
5 . -. -. . - . 

Time served 

1 
1 
5 

2. 
1 1  

3 years, 4 months. 
Do. 

10 months. 
8 months. 

......... 
3. 70 
3. 70 
18. 52 

7. 41 
40. 75 

......... 

1 year. 
Do. 

1 year, 2 months. 
1 year 8 months. 
11 mohbs .  

Do. 

Burglary ..................... 

1,arceny and t eft ............ 
Fraud and embezzlement .... 
ForKery ..................... 
Mljopprnprtatlon. ........... 
Postal offen ses... ............ 

Housebreakin a .............. 

4 months. 
5 months. 
6 months. 
8 months. 

1 year. 
P months. 
1 year. 

Do. 

1 

63 
15 
8 
9 
2 

i n  

NOTE.-2,470 men released; average time served: 6.38 months. 

TABLE XI.-Average and median time served, by command 

1 Average 1 Median 

Norfolk .................................................. 4 months 21 days ...... 4 months 15 days. 
Mare Island ............................................. 5 months 3 days ....... Do. 
Portsmouth ............................................. 12 months 24 days ..... 12 months 7 days. 
8an Pedro ............................................... 9 months 7 days ...... .I 8 months 10 days. 

TABLE XI1.-Releases b y  ofense b y  clemency action 

Clemency 
- 
'ercen 
- 

. Ofi . OB 

. OA 
I OR 

1. 04 . 59 . OA 
.05 

4. 12 
. 98  
.52 . 59 
.13 

34.10 
9. 03 

..... 

...... 

..... 
, l l  
.?2 
, 55 
.98 
.55 

.55 
1. 71 
.98 
.22 
. 4 4  

9. 93 
6. 00 

....... 

....... 1 .............. 1 ........ 
......I........ 1 I 3.70 

....... , ................... 
.............. 

1 20.00 i 
.I 1 I 20.00 j.. 

l ._.. z . l . - ~ ~ , . ~ o .  
I ...... I ........ 
' ...... 1 ........ 

...... 1 ........ 1 

........ 

........ 
.......... ....... 

_ _ _ . _ I  ........ 

Total 
- 
rum 
her 

1 
1 
2 
3 
7 
20 
19 
2 
17 
92 
26 
12 
13 
2 

612 
194 

__ 
'ercent 
--- 

. f l P  

.04 

.08 
I12 
.2Y 
1.05 
.77 
.08 . A9 

3. i 2  
1. os 
. 4 8  
, 8 2  
,OB 

21.72 
7. 84 
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TABLE XI1.-Release8 by offense by clemency action-Continued 

A . w . o . 1  .................... ............................. 
A . o . ~  ........................ .......................... 
Other naval offenses .......... ............. 
Assault and battery .......... .98 .............. 
Escape ..................... 
Assault (threat) ............. ............................ 
Drunk and disordrrly.. ...... ...................... 
Otherciviloffenses ........... ... .............. 

Total.. ................ 

1 Includes Federal releaws for November and December only. 

Federal institutions.-At the close of the period, 255 general court-martial 
prisoners were confined in Federal institutions. Of this group, all hu t  26 (10 
percent) mere confined for offenses, the chief charge of which was, of a nonmilitary 
nature (table XII I ) .  Seven of these men were confined for “breaking arrest,” 
which indicates that  they were escape risks and the remainder of those in this 
category presented behavior or personality problems requiring special confinement 
facilities. In this group were 8 serving life sentences and 148 (58 percent) serving 
sentences of over 5 years as finally approved by the Secretary of the Kavy (table 
XIV). 

TABLE XII1.-Number of men in  Federal institutions by offense 

Fraud and embezzlement _ _ _ _ _ _ _ _ _  9 
F o r g e r y - - - - - - - - - - - - - - - - - - - - - - - -  4 
Jlisappropriation _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  3 
Desertion.. - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  19 
Breaking arrest _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  7 
Other naval offenses _ _ _ _ _ _ _ _ _ _ _ _ _  1 
Assault and battery _ _ _ _ _ _ _ _ _ _ _ _ _  3 
Other civil offenses _ _ _ _ _ _ _ _ _ _ _ _ _ _  2 

TAnLE XII’.-Length o,f sentence as approved by Secretary of t h e  h7nvy (Federals) 

Months ~ S u m b c r  Percent 
1-- --- ___ 

1 9 t o 2 4  ...................................................................... ....’ 4 
2.: t n  1 R  ......................................................................... 1 23 
R i t O R 1  .......................................................................... ~ 80 
61 Cn 121) ......................................................................... R2 
121 iiiitl o w  
Lir>,. ........................................................................... 

I-- 

..................................................................... I ;  
TIJI:I~ ..................................................................... 1 285 

1.57 
L). 02 

31.37 
32.16 
25. i 4  

3 .14  

10(~.00 
-- 

Summary and conclusions 
1. The percentage of nd i ta ry  offenders compared with nonmilitary offendcrs 

remains the same as,i t  did for the last 6-month period, 75 percent. 
2. There is no significant change as to  the type of offenses noted, desertion 

continues to lead all military offenses and larceny and theft continue to  account 
for the principal nolimilitary offenses. 

3.  Average length of sentence as approved by convening authority has dropped 
from 2 years 3 months to  2 years. Averagq sentence as approved by t,he Sccretarp 
of the Navy remains 1 year and 10 months. 

4.  Average time served by all releases for this 6-month period is 6 months 12 
days compared to 7 months 11 days as previously report,ed for the first 3 inoiiths 
of the period. 
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Branch of service Number 

Navy..  ......................................................................... 1,728 
Marine Corps.. ................................................................. 432 
Cosst Guard .................................................................... 13 
Naval Reserve .................................................................. 235 
Marine Corm Reserve .......................................................... 31 

5. There were 46 less (255) general court-martial prisoners confined in Federal 
institutions a t  the end of the period than there were a t  the beginning of the 
period (301). Ninety percent of such offenders are serving sentences the chief 
charge of which is of a nonmilitary nature. This group includes 1 1  serving 011 
chwges of murder, 14 for voluntary manslaughter, 124 for aggravated assault, 
and 35 for rape. 

SECTION 111. CHARACTERISTICS OF OFFENDERS 

Commitments by geographical areas.-Tabulations show that commitments were 
received from all naval districts except 17 and that 8 percent were committed 
from commands afloat. For convenience this is expressed in terms of naval 
districts and commands afloat. Information was available on 2,454 prisoners 
confined. The Eleventh Naval District 
contributed the largest number, or 16.22 percent; 198, or 8.07 percent, were from 
commands afloat, and all but 12, or 0.49 percent, of these from commands afloat, 
Pacific. 

Probation violators.-During this period 97 probation violators were recommitted 
to  serve the unexecuted part  of their sentence. This represents 4 percent of the 
total intake for the period. This figure, of course, does not represent the total 
number who violated probation during the period since data is not available on 
those whose probation was terminated and discnarges executed. 

Previous military offenses.-Of' the total  population at the end of this period, 
793, or 32 percent, had do previous military offenses during the current enlistment. 
The remaining 1,661 prisoners committed a total of 4,149 previous military 
offenses. Broken down by types of offenses, this represents 57 general courts 

The 2,454 prisoners confined as of December 31 committed a total of 6,603 
military offenses (including current offense), or 2.7 offenses per man. 

Branch of servzce.-Table XV shows the total men in  confinement as of Decem- 
ber 31, 1948, by branch of service. Naval ersonnel makes up 80.45 percent, 
Marine 18.86 percent, and  the remainder are Ebast Guard and merchant marine. 

TABLE XV.-Branch of service (population, Dec. 31, 1948) 

All districts are represented except 17. 

martial, 1,034 summary courts martial, 891 deck courts, and 1,64 ! captains mast. 

Percent - ~ - -  
io. 42 
17. 60 

.53 
9. 58 
1.2R ~~ ~ 

.......................................................... . 08  

Marine Corps (inductee) 
Coast Guard (inductee).. 

Coast Guard Reserve. 
Navy (inductee). ............................................................... 

Other. .......................................................................... 08 

....... Total ........................................................... _ > _ .  1 2,454 1 IM.00 

Age.-Average age of all men in confinement as of December 31, 1948, is 23 
years 2 months, median age is 22 years 3 months, and age range is from 17 t o  47; 
509, or 20.8 percent, fall within the range of 20 years and below; 1,480 (60.48 
percent) between 21 and 45; 331 (13.52 percent) between 26 and 30; 118 (4.82 
percent) between 31 and 40; 10 (0.4 percent) over 40. Average age of the total 
PO ulation as to June 30, 1948, was 22 years 7 months. 

huca t iona l  level.-Grade level as based on education claimed shows that the 
average grade completed was 8.97, median 8.98; 39 (1.77 percent) claimed below 
the fifth grade while 1,293 (58.6 percent) claimed completion of high school or 
above; 21 (0.95 percent) claimed completed work beyond the high-school level. 

Race.-Table XVI gives the break-down of total  population as of December 
31, 1948, by race. 
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\\‘liito .......................................................................... I 2,220 

...................................................................... 1 2,454 

N0cro.. ........... ............................................................. 21.5 
1iirli:in ......................................................................... 
FiIii~iiino.-. .................................................................... 5 
Otticr ........................................................................... 5 I:-- 

,> I otal 

%I.  71 
8.  i R  

. I : $  . 20 . 21) 
1(W. 00 

___ ______-__ 
Sinelv ........................................................................... 1,RO4 
M : m i d .  ....................................................................... 59x 
Se[iarntcd.. ..................................................................... 2 
Uivorrcd ........................................................................ 18 

........................................................................ 18 Widowed 

‘rota1 ...................................................................... 2,440 

Slate of resirloncn.-A tabulation b y  Stat,cs of the legal residence claimed shows 
thar t h e  ratio \,pi \ v w n  genc,ral population of the  St a te  and percentage of prisoners 
clairiiing rwidcilrc i n  t,hc State is geric:rally consistcnt. New York (7.97 percent,) 
l’erinsylvariia (7 pcrccrit!, California (6.64 percent), and Texas (6.11 percent) are 
States claimed b y  the largest nuinticr of prisoners. They also rank among the 
first 10 in general population. All States and the  District of Columbia were 
reprcscn ted. - 

73.93  
24.51 

.ox 

. 7 4  

.74  

loo. w) 
~~ 

18 
1 

60 
26 
l a  
35 
0 Yj 

8 

5 
1 
2 
2 

3 
27 
36 
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Captain MAGINNIS. I have some figures here with respect to the 
Navy. We had 
10 percent, exactly, in Federal institutions. There were 255 a t  that 
time. Only 10 percent of that number had been 
convicted of offenses which could be classified as a military offense. 

Mr. RIVERS. What percentage? 
Captain MAGINNIS. Ten percent. Those were transferred because 

of their rebellious and intractable nature and evidence of psychopathic 
attitudes and deviations, and some of them were sex psychopaths. 

If i t  is of any interest, the type of offenders whom we have trans- 
ferred are those convicted of major offenses. There are 11 convicted 
of murder. There are 14 convicted of voluntary manslaughter. 
There are 24 convicted of aggravated assault. There are two con- 
victed of involuntary manslaughter. There are 35 convicted for 
rape. There are 25 
convicted for robbery. There are six convicted for burglary. There 
are nine convicted for housebreaking. There are 41 convicted for 
larceny and theft. There are nine convicted for fraud and embezzle- 
ment. There are four convicted for forgery. There are three con- 
victed for misappropriation. There are 19 whose primary charge was 
desertion. There are seven who were convicted of breaking arrest. 
There is one convicted for other naval offenses. There are three con- 
victed for assault and battery, and there are two convicted for other 
civil offenses. SO, out of 255 persons SO confined in Federal institu- 
tions under this authority which we now have, there were roughly 
30-actually 27-who might be considered to have been convicted 
for military offenses. 

So I suggest that indiscriminate use of this to get rid of personnel is 
not the policy of the Department. 

All that the colonel said about the facilities in Federal institutions 
for the treatment of these individuals who have committed felonies 
and who remain for long terms is true. 

I n  the naval service our personnel manning these institutions are 
men who enlisted in either the Navy or the Marine Corps as a career 
and to  whom custodial work is not a chosen vocation. They do the 
best that they can, but we feel that the treatment the individual 
would obtain under Federal 'urisdiction is much better when they are 

worl;. 
Air. BROOKS. This iri a case where we have beaten the Hoover Com- 

mipsion to a decision? 
Captain MAGINNIS. I think it is. 
Mr. RIVERS. Let me ask you this question: This could be the first 

step toward the elirnination of institutions like yours ~p a t  Ports- 
mouth, and yours a t  Leavenworth, and integrating all of the Federal 
custodial or correctional institutions? 

Captain MAGINNIS. We would like to retain in the future what we 
term our retraining commands. Presently we segregate our prisoners 
in two types of iiistitutions. We have a retraining command and tl 
disciplinary barracks. We would not bo too regretful to see the dis- 
ciplinary barracks taken over wholly by a Federal prison system, but 
we do feel that about 25 or 30 percent of the people who get into 
trouble, we can rehabilitate and bring back into the naval service, 
which is what we now do. We would want to retain that type of 
confinement activity. 

As of January 1 we had a total of 2,555 prisoners. 

There are nov7 241. 

There are 40 convicted for morals offenses. 

guided by those people who b ave that as their vocation and their life 

e 
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Mr. RIVERS. You could eliminate some of the existing ones? 
Captain MAGINNIS. Yes. We would eliminate the disciplinary) 

barracks which are the places where we now confine those people who 
will be discharged into civil life. 

Mr. RIVERS. .4nd you could also recoup their future value, to bring 
them back into the service? 

Mr. SMART. Captain, may I ask one question to make i t  clear for 
the record? Those prisoners whom you release for confinement in 
Federal facilities are the ones you do not have any hope to restore t o  
military service; is that  right? 

Mr. RIVERS. Yes; he does. 
Mr. GAVIN. He just said that. 
hlr. SMART. For civilian life; not military service. 
Captain MAGINNIS. Those that we transfer into the Federal in- 

stitutions are carefully screened in our disciplinary barracks before 
they are sent. By the nature of their offenses, as I read them here, 
they are not individuals whom we would bring back isto the naval 
service. 

eneral court-martial prisoners, those whom we 

their sentence begins to run, or as soon as we identify them as being 
restorable, and prepare them for possible restoration to duty,  Some 
of them may make it, and some may not. 

l l r .  BROOKS. Who does the screening? 
Captain MAGINNIS. Wc do, a t  the places of conSnement. 
Mr. RIVERS. When you say “we” who is ‘Lwe”? 
Captain MAGINNIS. The Navy. 
Mr. RIVERS. .4re the 
Captain ~IAGINNIS.  $hey are, sir. We have several civilians in 

each institution who are classification experts and educational super- 
visers and technical supervisers for the whole institution, who main- 
tains that. 

Mr. RIVERS. I was kind of mixed up then because I heard the 
colonel say, with reference to the institution which my colleague has 
referred to, so frequently arc they put together where they rub elbows 
with these hardened criminals that  the thought was that maybe you 
could take these same “kids” and put them in an institution which 
you do not possess but is now under the Federal system of pen- 
itentiaries, where you might rehabilitate them and bring them back 
into thc service. 

hfr. HARDY. You can do that bctter in the retraining commands. 
hfr .  RIVERS. That is the testimony. 
Captain MAGINNIS. Our testimony is that  we would rather have 

them down in our retraining commands where we give them refresher 
training. 

A h .  HIVERS. Then you can weed out the bad ones to whom I re- 
f erred. 

Captain MAGINNIS. We can weed them out almost permanently. 
Mr. RIVERS. I see. 
Captain MAGINKIS. There is an escape provision in our adminis- 

trative procedure where we can take prisoners back from a Federal 
institution if they are strongly recommended and bring them back 
into our commands for study to decide whether we will accept their 
recommendation. 

Now, all of our 
believe are salvagab B e, we bring into retraining commands, as long as 

trained for that  vocation? 
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Mr. HARDY. Do you sometimes use your retraining command for 
confinement of prisoners prior to sending them to your own correctional 
institutions? 

Captain MAGINNIS. The retraining command, sir, is a correctional 
institution. 

Mr. HARDY. I understand that. 
Captain MAGINNIS. To the disciplinary barracks? 
Mr. HARDY. Yes. 
Captain MAGINNIS. Yes. 

Like the one you have a t  Portsmouth. 
As 

a matter of fact, we have an airplane flight every 2 weeks. If we 
bring a prisoner into the retraining command whom we decide is not 
retrainable, or who exhibits traits of character which makes him com- 
pletely useless, we transfer him to the disciplinary barracks. 

Mr. HARDY. Then you may eventually transfer them to the Federal 
institutions? 

Captain MAGINNIS. That  is correct. If they continue and become 
even more rebellious, we propose them for transfer to the Federal 
institution, and they are so accepted. 

Mr.  BROOKS. Mr. Smart? 
Mr. SMART. I want to raise one more question here just for the 

consideration of the committee. 
That  is the reciprocal authority of the various services to confine 

the prisoners of another service. 
Let  me give you a specific example which I ran into in October a t  

Fort Knox, Ky. Godman Field lies immediately adjacent to i t  and 
is perhaps no more than a mile from the stockade on Fort &ox. 
Under the new set-up the Air Force, tries all of its court-martial 
cases. Godman Field, which has a small complement of troops of 
about 275 enlisted men and 30 or 40 officers, is maintained there to 
keep flying facilities for Reserve personnel a t  Louisville, Ky., and the 
surrounding territory. The day I went there they tried their first 
two special court-martial cases, but they have no jail there. Those 
fellows received sentences of 2 or 3 months of confinement, and since 
they had no jail and since the divorce was com lete between the Army 

Force prisoners, who were only going to serve 3 or 4 months and then 
go back to duty, over in the stockade a t  Fort Knox. So they put 
them in an airplane and flew them a hundred miles up to Fort Ben- 
jamin Harrison for confinement. 

It is a waste of the taxpayers’ 
money. 

Up and down the 
east coast are 16 or 17 radar stations all in the jurisdictional area of 
the First Air Force. In  addition to that, we have many more of these 
small flyin fields, for reserves, that are somewhat isolated from the 
major Air 5 orce commands where they have confinement facilities but 
which are close to the Army facilities. It seems to me absurd that 
the services cannot work out some reciprocity for the confinement of 
men a t  each of those facilities where the confinement is of a minor, 
short-term character. 

We have a free flow between them. 

and the Air Force, they were not authorize x to put these two Air 

To me that is absolutely absurd. 

Here is where the problem becomes multiplied. 

Mr. HARDY. This would take care of it, would it not? 
Mr. SMART. I do not know. 
Mr. HARDY. It sounds like i t  would to me. 
Mr. SMART. I am wondering if the services contemplate doing that. 



Mr. BROOKS. I would like to hear from the Air Force, also. What 

Major ALYEA. I believe it is a good idea, sir, but  I am not authorized 

(Discussion off the record.) 
hgr. SMART. That  is exactly right. 
Mr.  BROOKS. What does thc Coast Guard do? 
Captain MAGINNIS. We now in the Navy, sir, accept prisoners 

from ally sc.rvicc for tcmporary corifinemcrit in any of our facilities. 
We do hold Coast Guard prisoners in our confinement activities. 

Mr. BROOKS. And tlic? Coast Guard subscribes to  your methods and 
procetlurc? 

Captain MAGINNIS. Yes, sir. As a convenience to  the Coast 
Guard it is doric, bccause thcy do not have facilities of their own. 
We confine tlicir prisoners for them. 

We do the same thing for thc Army or the Air Force if they request 
it, although we linvc no jurisdiction with them now. 

Mr. LARKIN. On page 48, Mr. Chairman, lines 2 and 3, i t  says: 
may be carritd into curcution by confincmrnt in any place of confinement under 
the  control of any of the nrnicd forces, or In any prnal or correctional institution 
urldcr thc control of the Uiiitcd States. 

So you liavc statutory qutliority providcd licrc for the first time to  
take care of wlitit A l r .  Smart points out, which I think is perfectly 
logicti 1. 

I tliiiilc Rfr. Smart is perfectly right that  it should be that  way. 
Thcrc has bccn an absence of statutory authority to do i t  to date. 
I ’~rht~ps on a n  administrative basis it has becn done. It has not 
becn done cnough. 

Certainly if this article is passrd as is, why, there will be the authority 
to do  i t  wliich has riot Iicrctofore cxistcd in the statute. 

Mr. Smart is perfectly right. 
Mr. GAVIN. hIay I ask a question? 
hlr. BROOKS. Mr. Gavin. 
Xlr. GAVIN. Docs the Army have a similar program to the Navy’s, 

to givo these people a n  opportunity to return back into the service? 
Colonc~l GARRISON. Yes, sir. The prisoners in the Army who get 

gcncral court inartial scnterices arid suspended sentences of dis- 
horiorablc discharge with confinement of 6 months or less are not sent 
to disciplinary barracks. They are kept in Brmy guardhouses a t  
various places, and there they frcqucntly are restored to duty before 
thcir time is up. 

hlr. GAVIN. If the sentence is what? 
Colonel GARRISON. If the sentences are 6 months or less than 6 

months they are never sent to disciplinary barracks, even though 
the sentence may include dishonorable discharge and suspension. 
They have a chance and are given a chance there to make good. 
After they get to the disciplinary barracks they are very carefully 
classified by people we have employed for that purpose, who are 
well trainrd for that. Thcrc th‘y may be rccommcndctl for a restora- 
tion to duty, arid if they come within the accepted classes under tho 
Secretary’s policy, they are then sent to a milltary training company 
and allowed to  take a short course there and then allowed to reenlist 
in the service. 

do you think about it, sir? 

to  speak. 

That  is quite usual. 

Mr. GAVIN. If the sentence is 6 months or more, then what? 
X!jOXX(i  O-\j0---:;7 
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Colons1 GABRIBON. “hat  is when they go to the disciplinary 
a sentence in excess of 6 months. 
are given a sentence ‘of more than 6 months 

do they still have an opportunity to 
be restored to duty? 

C o l o n e l G ~ ~ s o ~ .  Yes, sir; and there have been a few a i m s  
where on strong representation from the Federal institution where 
$hey me mn6ned, men m e  taken out of places like that and given 
restoration. 
Mr. SUET. I thinkit should be pointed out there, Mr. Gavin, t ha t  

the Secre- of the Army has a policy wherein he prescribes certain 
tspes of offenses, such as larceny, where even though the discharge 
bse been suspended by the convening authority, regardless of tha t  
hct, when the man has served the appropriate amount of his sentence 
the dishonorable discharge will be executed and he will be dishonorably 
discharged and he will not be given an opportunity to reenlist under 

I want to insert in the record a t  
hhis point the policy of the Department of the Army on the matter 
of restoration to duty and the present status of Army general 
prisonars. 

any circumstsnces. 
Calonel GAREISON. That is true. 

BPYY POLICY  WIT^ RPFEBENCE TO REST~BATION TO DUTY OF GENEBAL 
PRISONEBS 

The policy of the Army as to restoration of general prisoners over a period of 
years ha# remained easentidly the same; that is, “to encourage all physically, 
mentally, and morally qualified general Erisoners to earn restoration to  duty with 
view to eventual honorable disoharge. 
In t he  Bbeence of exceptional circumstances, conviction of serious-type civil 

aflensea has precluded restoration, as has conviction of desertion or absence with- 
aut leave from units engaged in combat, unless the  offender was an obvious 
victim of combat exhaustion or had considerable prior good combat service. 

During active combat operations in the war, restrictions as t o  the nature of 
offensea committed were somewhat relaxed when it appeared that  enlistment in 
I) combat unit subjected a soldier t o  personal danger, and the  possibility existed 
t b t  he Vt expiate his crime by  valorous service or by even laying down his 
life on the eld of battle. In the  matter of restoration by enlistment in the peace- 
t ime Army i t  hoe been deemed necessary to make the restoration program less 
M v e  by a return to  the m n e r d  policy barring the enlietment af those con- 
vi&d of serious civil type offenses. 

DEPARTMENT OF THE ABmY, 
OFFICE OF TEE ADJUTANT GENERAL, 

Washington MI D. C., April 6, 1949. 
Memorandum for Chief, Legislative and  Liaison Division. 
Attention: Col. John P. Dinsmore, GSC, Room 3C937, The Pentagon. 
Subject: The number of Army institutions and individuals possibly affected 

by article 68 of the Proposed Uniform Code of Military Justice (H. R. 2498). 
1. As of April 1, 1949, a p  roximately 2,700 general prisoners were confined in 

F’sderal institutions under tge supervision and  control of t he  Attorney General 
61 the United 8tat.q and  leas than 4,100 were in Army disciplinary barrscks. 

2. General prisonera confined in post, camp, and  station guardhouses a re  not 
8% thia time considered, aa they may OF may not ever be sent to disciplinary 
balmabl a. A8 of A ril 1, 1949, there are in operation five United States disciplinary 
~ZUTSC~E, wit{ population as indicated below: 
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U d t d  8tatss disciplinary barraoks, Fort Leavenworth, Kana -.____-____ 
Branch United States disciplinary barracks: 

980 

Milwaukee W i a - - , , - - _ - _ - _ - - - - - - _ - - - - _ - - - - - - - - - - - - - - - _ - _ - - - - - _  644 
Camp Choke, Calif . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  989 
New Cumberland, Pa . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  971 
Fort Hancock, N. J . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 437 

4,021 

Of the  institutions named above, the first three are  permanent-type installa- 
tiom, and the last two are  temporary, barracks-type, wire-enclosed installations. 

4. The branch United States disciplinary barracks, Fort Hancock, N. J., was 
established primarily as a receiving station for general prisoners arriving in the 
sone of the interior from the European theater. I t  is limited to  a maximum 
capacity of 300 prisoners. It is planned tha t  this institution will be closed when- 
ever funds are obtained for the conversion of hospital cars to prison cars so tha t  
these prisoners may be taken directly from shipside to  an inland disciplinary 
barracks. 

5. Should H. R. 2498 be passed with article 58 as now written, its possible effect 
on Army institutions and individuals iR estimated as follows: 
AB won as practicable after the  enactment of this legislation, ap roximately 

1,500 general prisoners confined in United States Arm disciplinary garracks for 
civil-type offenses, bu t  not now elieible for transfer t o  Pederal institutions, would 
become so eligible under the provlsions of article 58, and could be transferred. 
The 2,500 general prisoners remaining in the custody of the Depsrtment of the 
Army, and  who are now serving sentences for militar -type offenses, could be con- 
fined in two United States Army disciplinary barracis. The number of discipli- 
nary bmd& could then be reduced from five to  two; exclusive of Fort Hancock, 
N. J. This would release approximately 90 officers and 1,200 enlisted men for 
Bseignment elsewhere in the Army. The services of approximately 70 civilian 
employees now required in the disciplinary barracks could also be dispensed with. 

A t  some future time thereafter i t  may be possible to close one of the two remain- 
disciplinary barracks and  retain the other 88 a rehabilitation training facility. ‘“ft T ‘8 would release 42 officers and  602 enlisted men for Bssignment elsewhere in the 

Army, and the services of 27 civilians now employed in the disciplinary barracka 
would no longer be required. 

* Inchdapr8wrs employed on Fort Jay Work project, which Is a detachment of Fort Hancock. 

I 

For the Direchrr of Personnel and  Administration: 
LLOYD R. GARRISON, 

Chief Correction Branch, AGO. 
Colonel, AGD, 

Mr. SMART. What offenses does that include, other than larceny? 
Colonel GARRISON. The are felonious offenses, those offenses 

various States. That  has been the Army procedure, where largely, 
since the days of the disciplinary barracks’ f i s t  authorization in 
L915-I have seen correspondence between General Crowder and 
&prcretary of War Garrison in which the upheld that thou ht. 

Mr. SMART. My point there is that ?think i t  is a foolig thing to 
t a convening authority on a review of a mse to suspend a 

diecharge will subsequently be executed. It creates a lot of false 
hope8 in the minds of this boy’s parents that  the dishonorable dis- 
charge is suspended, and he has a chance to work himself out when, 
88 a matter of fact, he does not have a host of 8 chance. 

statement as ti matter of policy of the Secretary of the Army that  he 
is going to be dishonorably discharged and that the convening authori- 
t cannot raise any false hopes by suspending that dishonorable dis- 

which are punishable as fe T onies in the District of Columbia or in the 

discharge when, as a matter of fact, we know that  that  

I think there should be some kind o r a policy where they have a 

c I arge upon the initial review. 
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hlr. BROOKS. You think that  should be a question of policy rather 

hlr. SMART. Yes; but i t  is bad the way i t  presently exists. 
Mr. BROOKS. We will commend your ideas there to the services. 
Mr. RIVERS. How long has the Navy been practicing this pro- 

Captain MAGINNIS. This retraining procedure or commitment to  

Mr. RIVERS. Both. 
Captain MAGINNIS. The transfer to Federal institutions, I think, 

goes back into 1908 or thereabouts. I could not give you the exact 
figure. The rehabilitation set-up was established in 1944 and has been 
carried on since. 

than law? 

cedure? 

Federal institutions? 

Mr. RIVERS. It is not statutory, though? 
Captain L ~ A G I N N I S .  It is not statutory. 
Mr. BROOKS. Gentlemen, this is very interesting. 1 think we ought 

behave lots more information on this subject. I am wondering if the 
services could not give us some figures on the number of men in these 
institutions and the arrangement of them according to institutions, 
and the number of institutions which would be affected by such a 
program so that  we could put  that in the record and use i t  on the floor 
of the House? 

(See p. 1105.) 
h i r .  BROOKS. I do not think there is any objection to this provision. 

If there is no objection i t  will stand adopted as read. 
The hour being 4:20, the committee will stand adjourned until 

next week. We will have to give notice, because Monday morning 
the committee intends, as I understand it,  to go down to observe the 
swearing in of the Secretary of Defense. Then, on Tuesday, we will 
have the regular committee meeting. 

(Thereupon, a t  4:21 p. m., Saturday, March 26, 1949, an  adjourn- 
ment was taken to meet a t  the call of the chairman.) 

It is policy. 



UNIFORN CODE OF MILITARY JUSTICE 

WEDNESDAY, MARCE 30, 1949 

HOUSE OF REPRESENTATIVES, 
COMMITTEE O N  ARMED SERVICES, 

SUBCOMMITEE No. 1, 
Washington, D. C. 

The subcommittee met a t  10 a. m., Hon. L. Mendel Rivers (vice 
chairman) presiding. 

Mr. RIVERS. The chairman won't be here for a moment, so he has 
requested 1 take over until he gets here. 

Mr. Smart, what is on the program this morning? 
Mr. SMART. Mr. Chairman, you will recall t ha t  i t  was concluded to 

withhold articles 22 to 29, inclusive, for a special day of hearing a t  
which time Professor Morgan and witnesses from the departments 
would be heard. 

Today is a convenient day for that. Professor Morgan is here. 
The Undersecretary of the i'avy, Mr. John Kenney, is here. The 
Judge Advocate of the Navy, Admiral Russell, is here. They are 
prepared to open up that question today. So with the indulgence of 
the committee, may I suggest that  we go back  to Article 22 and you 
consider the proposition as to whether or not you will keep the article 
as written, which permits command to appoint the courts, or whether 
you shall change it and say that  a superior command or a judge 
advacate will appoint courts from a panel of officers submitted by 
command. 

Mr. RIVERS. That is article 22. 
Mr. SMART. Article 22. 
Mz. RIVERS. I am glad to see the chairman back. 
Who is the first witness? 
Mr. SMART. Professor Morgan. 
Mr. RIVERS. Professor Morgan. 
Professor MORGAN. I understand, Mr. Chairman, that  you wanted 

simply to get my views on this matter of command control by the 
appointment of a panel, is that  right, sir? 

Mr. RIVERS. That is right. 
Now do you want to take over, Mr. Chairman? 
Mr. BROOKS [presiding]. 
Professor Morgan. 

That  is correct, yes, sir. 
Well, my  notion about  its practicability is 

stated as well as it could be stated in the statement that you got from 
General Riter, who appeared here in behalf of the American Legion 
on that. 

1 think that panel idea is one that theoretically is very attractive. 
I think it will not work practically. 

I was here when Mr. Farmer read his statement about it. He 
conceded that in 99 cases out of a hundred even by that syst,em the 

(1113) 
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members of the court would come from the command of the accused 
and the command of the commanding officer under whom they served. 

Now the panel idea is proposed in order to avoid as I understand 
it the indirect influence of the commanding officer upon members of the 
court and not any direct influence on them because of the fact the 
code specifically provides against any attempt to influence the officers 
or to censure them thereafter. It also specifies that any violation of 
that  prohibition is an offense under proposed article 96. 

I n  peacetime there is a possibility that it will work. I n  wartime 
I suppose that is absolutely impossible, for a commander to determine 
in advance what men he could spare for a panel. 

We think we have removed the influence of the command as far as  
that  is humanly possible by the provision which I suggested to you 
which forbids the command to censure any person connected prac- 
tically with the administration of the court-martial system or to 
attempt improperly to influence them. 

We think also that it is very largely removed by the position in which 
the code places members of the court. These officers who are on 
the court under the new set-up really correspond to the civilian jury. 
We have a law officer who instructs them on the law. 

The instructions are made a part of the record. The instructions 
are subject to review. The board of review which is situated far 
away and far from the influence of command reviews both law and 
facta and has power to approve only so much of the findings and so 
much of the sentence as they think ought to be approved under the 
terms of the contract. 

There is also provided as you know in the so-called Judicial Council 
8 review of the law and that is a civilian body. Consequently, we 
believe that we have as thoroughly removed command mfluence as  
ie humanly possible. 

It is true whether you have the panel system or any other system, 
if the commanding officer is determined to beat it he can beat it. 

Mr. ANDERSON. Mr. Chairman. 
Mr. BROOKS. Yes. 
Mr. ANDERSON. Will you permit an interruption? 
Professor Morgan. Yes. 
Mr. ANDERSON. Do you think that  if the members of the court 

martial were selected from a panel by the judge advocate in place of 
being selected as provided for in part  V, it would weaken discipline? 

Professor MORGAN. I am strongly of the opinion that it would as a 
matter of fact disrupt the commanding officer’s control over his 
officers for other than courts martial. That is true. 

Mr. ANDERSON. We all recognize that. 
Professor MORGAN. I do not know, sir, just what effect that would 

have on discipline. I suppose the system contemplates that these 
officers will go back to line of duty as soon as they are relieved from 
this court martial duty. They will be entirely subject to discipline 
there. Whether it would have any effect, you mean on the discipline 
of the troops rather than the discipline of the- 

Mr. ANDERSON. I mean, we recognize the fact that in a military 
o anization you must have discipline. 

%rofessor MORGAN. Yes. 
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Mr. ANDERSON. You are attempting in this bill to not only see 
that every man is tried impartially by, j ou might say, a jury of his 
peers-- 

Professor MORGAN. That is right. 
Mr. ANDERSON. But  that the case can be properly reviewed. 
Professor MORGAN. That is it. 
Mr. ANDERSON. Without weakening the necessary discipline within 

the military organization itself. 
Professor MORGAN. That is quite right, sir. 
Mr. ANDERSON. But  my fear is that if we adopt this panel idea 

perhaps we do weaken the discipline which a commanding officer no 
matter what his rank, has over those immediately under his command. 

Professor MaRGAN. Certainly you remove them from his control 
for a period a t  any rate. But I think you never want to forget that in 
this panel there would also have to be enlisted men. 

Mr. ANDERSON. That  is if the accused desires them. 
Professor MORGAN. Well- 
Mr. ANDERSON. If the accused wants those enlisted men. 
Professor MORGAN. Exactly. But don’t you see before the com- 

manding officer can make this panel he has to contemplate whether 
or not enlisted men will be on that panel. It would be impossible for 
him to make a panel I suppose for each trial because you don’t know 
quite when they are going to start, and so forth. 

So the commanding officer, according to this theory, will send a list 
of people up to the higher echelon, men that will be kept apart for 
court-martial duty. Now, during that period i t  is bound to weaken 
discipline with reference to those particular persons. 

They are not going to be subject to the ordinary command, and 
so forth, unless you say why of course they can be. Then that means 
your panel is going to be entirely disrupted and every time the officer 
moves or decides to move these particular people out he has to send 
up substitutes, and so forth. So it seems to me that it may have 
an indirect effect upon discipline. 

How i t  can remove command influence finally with reference to 
these enlisted persons is just beyond me. 

Mr. ANDERsoN. Thank you very much. 
Mr. BROOKS. Any further questions of Professor Morgan? 
Mr. RIVERS. Professor? 
Professor MORGAN. Yes, Mr. Congressman. 
Mr. RIVERS. I t  has been observed that this bill is not so drawn as 

to make it sufficiently elastic to write a provision in there creating a 
separate judge advocate’s corps. Do you understand it that way? 

Professor MORGAN. Certainly not, sir. I think that is not true. 
On the corps, Congressman Rivers, that was outside of our mandate 
as you know. It wasn’t in our precept. 

Mr. RIVERS. You didn’t discuss it? 
Professor MORGAN. Well, we couldn’t discuss it because we had so 

many other things to do and i t  was definitely stated to be outside our 
precept, vou see. 

Mr. GAVIN. Why? 
Professor MORGAN. Well, we were appointed by the Secretary of 

Defense, Congressman Gavin, with precept as to what we were to 
do, and that had to do with military justice and not with the Nst iond 
Defense Act’. 

We did not discuss it. 
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Mr. RIVERS. Let me read you this: 
To unify, consolidate, revise, and codify the Articles of War, the Articles for 

the government of the Navy, and  the disciplinary laws of the Coast Guard, and  
to  enact and establish a unified code of military justice. 

Professor MORGAN. Yes. 
R4r. RIVERS. You mean to say that  title is not suflciently elastic 

Professor MORGAN. I am telling you that the committee decided. 
hlr. RIVERS. Well now-- 
Professor MORGAN. We had a debate on that. 
hfr. RIVERS. Yes. 
Professor MORGAN. Now if you want my personal opinion? 
Mr. RIVERS. I don’t want to embarrass you because I havc too 

Professor R f o R G A N .  You see, you have me on a spot. 
Mr. RIVERS. You have done a pretty fair job. 
Professor MORGAN. But I am used to being put on the spot. 
Mr. RIVERS. Jfr. Vinson doesn’t like us-this is off the record. 
(Statement off the record ) 
Profestor MORGAN. Congressman Rivers, officially you can em- 

Rlr. RIVERS. Well we have pretty tough hides ourselves. 
Professor MORG.\N. Well, now, let me answer your question. 
Mr. RIVERS. Yes. 
Professor ~ I O R G Z N .  Under those conditions, after we had made 

that decision, we deliberately drew the code so that it would apply 
whether you had a corps or whether you didn’t have a corps. 

hfr .  RIVERS. I see, sir. 
Professor ~ ~ o R G . ~ N .  And I think you will find no provision in this 

code that  won’t apply equally to the Army with its corps, and to the 
Navy with is present set-up and to the Air Force with its present 
set-up. 

Mr. RIVERS. So this thing could be ammenable to any such creation 
as that. 

Professor MORGAN. Sure. 
Mr. RIVERS. But you did not under your directive consider that 

Professor MORGAN. Didn’t what? 
Mr. RIVERS. You didn’t consider a separate corps in your discus- 

Professor M O R G A ~ .  We did not spend any time on it. 
Mr. RIVERS. I see, sir. 
Professor MORGAN. Personally, i t  was a mattcr that I would have 

welcomed a discussion on. 1 would have welcomed a discussion on 
it,  but as you can see from my standpoint- 

Mr .  RIVERS. Yes. 
Professor MORGAN. You remember, I ncver had any service in the 

field. I n  the First World Wdr, I had 21 months in the Judge -4dvocate 
General’s department. 

Mr. RIVERS. Yes. 
Professor MORGAN. I don’t know what has happened to the Army 

organization since that  time. If we were going to go into that we 
should have had to have a lot of evidence and testimony from all the 
three services to see exactly tbe way the corps would affect the other 

that  it would be germane to that subject. 

much regard for you. 

barrass me. Personally it is impossible. 

I think we ought to recognize that. 

in your group. 

sion? 
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services. 
Army. 

Under congressman Elston’s bill we already have it in the 

Mr. RIVERS. Have you had any information- 
Professor MoRGAh. I t  started in only in February, you remember. 
Mr. RIVERS. Yes. 
Professor MORGAN. If it works well thcn it may very well be you 

will say it ought to go in the Navy and in the Air Force. You have 
a chance here for what Holmes used to call “experiments.” 

Mr. RIVERS. Yes. 
Professor MORGAN. You remember Justice Holmes used to say 

“Well, you ought to let this State do this, that  State do.that and the 
other State do the other” because you have great laboratories for 
experiments and legislation here. I think you have a great field for 
experimentation here now. You put this in the Army. Doubtless 
your committee considered it very thoroughly, Congressman Elston, 
because I remember both the Secretary of War and General Eisen- 
homer appeared against it. 

R4r. ELSTOX. Yes. 
Professor ~ IORGAN.  Your committee nevertheless thought it ought 

to be tricd. 
Mr. RIVERS. They brought up the heavicst artillery they could get. 
Professor M O R G ~ N .  I beg your pardon? 
Mr. RIVERS. I say the heaviest artillery available was brought up  

in opposition. 
Professor MORCZY.  Yes. Personallv, I read all that, material in 

the hearings about your committee, Congressman Elston, and also 
before the full committee, and so on. 

hir. RIVERS. The only thing they didn’t bring up is the new guided 
missiles. 

Professor NORGAN. And let me say this, I didn’t feel a t  all badly 
that we didn’t go into the corps since you already had it in the Army, 
and I thought here was a chance for experimentation. 

l f r .  RIVERS. Yes. 
Professor MORGAN. If this thing works well in the Army, then you 

may want later to put it in both the other services. You will hear the 
members of the services after me on this matter of the corps. Under 
Secretary Kenney and Admiral Russell will speak to you from that 
standpoint. 

Mr. RIVERS. They arc very persuasive gentlemen, I know that,. 
Mr. BROOKS. Professor, what do you think would be a fair trial 

period? 
Professor MORGAN. I should think you would have to try i t  for R 

couple of years. 
Mr. BROOKS. And then you could judge the result in that  time. 
Professor MORGAN. I hope we are going to have peace for two years, 

which would give a good peacetime sample of how it works. 
R h .  BROOKS. Yes. 
Professor MORGAN. If we get the statistics that  we think we are 

going to get now under this set-up with the judicial council and the 
thrce Judge Advocate Generals reviewing the workings of the code 
in the diflerent services you ought to get statistics on the adminis- 
tration of justice in the Army, Navy, and the Air Force under what- 
ever system you put in, and in 2 years you can tell how i t  is working. 

Mr. BROOKS. Well, that might be a part of the duties of the Judicial 
Council, too, mightn’t i t? 

I saw what happened, 
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Professor MORGAN. Oh, yes. 
Mr. BROOKS. To make recommendations on that point, 
Professor MORGAN. Oh, yes. 

Mr. RIVERS. You mean an evolving process 
Professor MORGAN. 1 es. 
Mr. RIVERS. To observe it. 
Professor MORGAN. Observing, yes. 
Mr. RIVERS. Yes. 
Professor MORGAN. Sure. Because these things will come up 

through the different JAGS with the Judicial Council they are to 
meet a t  least once a year. There is nothing to prevent its meeting 
more often and surveying just how these things are done. The 
Judicial Council could report on that particular thing. 

You would then be able to see whether military justice under this 
code with a crops in the Army is any better than in the Navy and in 
the Air Force without a corp. 

You will also, I suppose, be able to tell whether or not the corps idea 
with its independent promotion list, Congressman Elston, will attract 
better men into the JAG of the Army than into the JAG of the Navy. 

Mr. BROOKS. Professor, Mr. Elston wanted to ask you a few 
questions. 

Professor MORGAN. Yes. 
Mr. Elston. Professor, I am certainly glad to have your explana- 

tion. I was under the impression that your committee was more 
or less opposed to  a separate Judge Advocate General’s Corps from 
the fact that you didn’t include it in this bill. 

Professor MORGAN. No. 
Mr. ELSTON. I take it we are not to consider that you are opposed 

to it. 
Professor MORGAN. I think you certainly can’t say that the 

committee was opposed to i t  as a committee because we just didn’t 
consider it. 

Mr. ELSTON. Yes, all right. I am glad that is in the record. 
Professor MORGAN. All right. 
Mr. ELSTON. Now on this matter of experiment-- 
Professor MORGAN. Yes. 
Mr. ELSTON. Go alon for a few years and see how things work out. 
Professor MORGAN. As. 
Mr. ELSTON. I am not so sure that is a good idea because you 

would have to  have complete cooperation from the service before you 
would be able to determine whether or not it was working out well. 

Professor MORGAN. Well, you will to a certain extent. But I hope 
you won’t forget that  if you put in this Judicial Council-whether 
you call i t  a court of military appeals or not, whatever it may be- 
that a portion of the function of that  Judicial Council is to observe 
the work of these three different Departments. 

Mr. ELSTON. Well, they principally pass on cases, don’t they- 
individual cases? 

Professor MORGAN. I know, but they also have to investigate the 
general operation of the code, you see, and make recommendations 
with reference to it. That is a part of their duties under this set-up 
here. 

Mr. ELSTON. Well, they could pass on those questions either way. 
You could not set up the separate corps or you could set it up. 

I t  is. 

I think part of the duties of the 
judicial council would be to see and consider that  kind of thing. 
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Professor MORGAN. No. I don’t suppose they would do that unless 
in considering the matter-for instance when they report there’s 
nothing to prevent the Congress from asking them their reports on the 
operations of these Codes and from getting their recommendations, 
The are supposed to give recommendations for amendments. d. LARKIN. Yes. 67 (g). 

Professor MORGAN. 67 (g), Congressman Elston. 
The Judicial Council and the Judge Advocates General of the armed forces 

shall meet annually to  make a com rehensive surve s of the operation of this code 
and to report to the Secretary of 8efense and the iecretaries of the Departments 
any recommendations relating to  uniformity of sentence, amendments to  this 
Code, and any  other matters deemed appropriate. 

Mr. ELSTON. Well, I am just wondering, though, if the service is 
against the separate corps-and they are and there is no use kidding 
ourselves. 

Professor MORGAN. I know. 
Mr. ELSTON. They are against a separate Judge Advocate General’s 

Corps. 
Professor MORGAN. I think you are Fight. 
Mr. ELSTOX. Bow are they going out and try to make a good record 

through a separato corps, and if they don’t try to make a good record 
I am just wondering whether the Judicial Council will be in a good 
position to make recommendations? 

Professor MORGAN. Well- 
Mr. BROOKS. If I can say this right here, Professor, just before you 

talk, I think it is a little unfair assumption there because I was just 
informed now for instance that the Army was delighted with the 
present set up of the separate corps. 

Mr. ELSTON. I don’t want to reflect in the least on them because I 
know they are honest and sincere about it. But the fact remains that 
just a year ago General Eisenhower and everybody else from the Army 
came down and vigorously opposed a separate Judge Advocate Gen- 
eral’s Corps, even coming down after our subcommittee had reported 
on it. 

Professor MORGAN. I know. 
Mr. ELSTON. And urging the full committee to overrule the sub- 

committee and provide otherwise. 
Professor MORGAN. Yes. 
Mr. ELSTON. Now, that is the reason why I say I am not certain 

that they are going to give it a fair trial. 
Professor MORGAN. Well, I think you can’t be certain, Congressman, 

rtbout any of these things. As I say, there isn’t any rule you can lay 
down that the people can’t beat if they want to beat it. 

Mr. ELSTON. Well, that  is the point I am making. 
Professor MORGAN. There is just no doubt about it. You know the 

rule is laid down in civil cases, that  the court shall not comment on 
the weight of the evidence or the credibility of the wit,nesses. 

Mr. ELSTON. And then you hear the emphasis the court systems 
put on 8 statement which is sufficient of itself to indicate his opinion, 

Professor MORGAN. I don’t know whether you knew Judge Huff of 
the second circuit. Judge Huff said to me once, when we were con- 
sidering that in the Commonwealth Fund Committee- 
The worse judge I ever knew on the bench and the best judge I ever knew on the 
bench could let the jury know exactly how he felt about every witness and  the 
whole case without violating tha t  rule in the slightest degree. 
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Mr. ELSTON. That  is right. There wouldn’t be a thing in the record 
indicating his sneer or his smile. 

Professor MORGAN. Not a thing. 
Mr. DE GRAFFENRIRD. Or the tone of his voice. 
hlr. ELSTON. Or the tone of his voice. 
Professor ~ I O R G ~ .  Or the way he reads the instructions (demon- 

strating intonations): “ i f  you find so and so and so And so.”--“If you 
find so and so and so and so.” 

5Ir. ELSTON. “But of course if you find so and so.” 
Professor MORGAN. Oh sure. So I say none of these things that 

you can put on paper will work if the people who are to administer 
them are determined to lick them. I agree, Congressman, that this 
is a matter of judgment. I am just giving you my brst judgment on 
the thing. 

I told you that the committee didn’t have a chance to thresh the 
whole thing out. I think the opinions of the memhys of the service 
as to prncticnbility and so forth and as to whethcr it will operate in the 
way that you arc hoping it will operate itre ccrtainly worth more than 
mine would be because you see 1 just don’t have the same data that 
they have. 

I I r .  E L S T O ~  Of course, my own nntion is we ought to hear from 
them rlnd get their viewpoint. 

Professor l l  ORGAN. Surely. 
I I r .  ELSTON. RLit a t  thv snme time this committee went into the 

matter very thorouphly last year. 

hlr. ELSTON. And it was, I think, the unanimous or close t o  the 
unanimous opinion of the full committee we ought t o  have a separate 
corps. 

Professor 1 l o ~ 0 . i ~ .  You don’t want to be like the judge who said 
LiSiire I mill hear him, but I pot him licked right now.” 

hIr. ELSTON That is why I said we ought to hear from them. 
l l r ,  BROOKS. Well, may I say this, that I doubt that this subcom- 

mittee has the time to give the matter full consideration of a separate 
Judge Advocate Corps for these two  Departments. And I doubt 
also that  it has the jurisdiction to do it. Of course the committee 
can do anything i t  wants, hut it was assigned this one particular bill 
which i d  R uniform code of military justice. 

If our idea is to unify the Judge Advocate General’s Department of 
each service in this bill, I believe we are transgressing on our jurisdic- 
tion. 

Mr. ELSTON. Then, hIr Chairman, is it within your jurisdiction 
to set up  a Judicial Council? 

hlr. BROOKS. I t  is a part of this bill. 
Professor MORGAN. 011, yes; I think i t  is. 
Mr. ELSTOW. The fact that something is in the bill does not mean 

hlr. BROOKS. I am not trying to tell the committee what to  do. I 
Wr were assigned this bill. 

Professor J f O R G i N .  Yes. 

you have to do it. 

am merply expressing my views on it. 

Professor h1onG.w. I didn’t hear you, sir. 
hlr. RIVERS. Will this hill repeal existing Army regulations? 

Mr. LARKIN. As far as the corps is concerned? 
Mr. KIVERS. Yes. 
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Mr. LARKIN. No. The provision for the corps in the Elstan bill 

Professor MORGAN. The National Defense Act. 
Mr. LARKIN. That is not repealed, modified or affected in any way. 
Mr. RIVERS. That is the only way we can get i t  through the lesser 

body a t  the other end of the Capitol. 
Mr. BROOKS. Any further questions? 
Professor MORGAN. Was there anything clse you had in mind for 

me, Mr. Chairman? 
hlr. ANDERSON. I understand, Mr. Chairman, Professor Morgan 

told me earlier he was hoping to get away early today because I think 
he has an engagement elsewhere. 

Mr. BROOKS. Professor Morgan, we really appreciate your coming 
here, and I am sure hlr. Anderson who has been wanting to talk to 
you for several weeks especially appreciates it. But  I voice the view 
of the whole committee I am sure. 

Professor MORGAX-. hlr. Chairman, I am really greatly obliged for 
the courtesy the committee has shown me. I know you don’t need 
me on these separntc articles. You can see that hlr. Larkin knows 
just as much about this as I do and probably considerably more. 

hlr. BROOKS. We needcd you on this particular article and your 
views are vcry persuasive. 

Professor ~ I O R G A N .  Yes. 
hlr. AXDERSON. Thank you. 
hlr. BROOKS. Thank you, sir. 
blr. SMART. 51r. Kenney. 
hlr .  BROOKS. Have a seat, bfr. Secrctary. 
Secretary KEKNEY. hIr. Chairman. 
h4r. BROOKS. We have Under Secretary W. John Kenney of the 

I believe 

Secretary KENNEY. Yes. 
Mr. SMART. Mr. Chairman, I have previously distributed copies 

Alr. BROOKS. Thank you. 

was an amendment to the National Defense Act. 

Thank you so much, sir. 

Navy. 
this is the first time you have testified before this subcommittee. 

of hlr. Kenney’s stntpment and they are before you now. 

STATEMENT OF HON. W, JOHN KENNEY, UNDER SECRETARY OF 
THE NAVY 

Secretary KENNEY. At the outset, Mr. Chairman, I would like to  
express the appreciation of all of us for the very, very fine work 
Professor Morgan has clone on this. He  was the chairman of our 
committee who drafted this bill and I can assure you he was a rough 
task master. He had us working 2 days a week there long hours 
for many months. 

I have a prepared statement, which is not very long, which I think 
expresses my views probably better than if I stated them and with 
your permission I would like to read that statement. 

During the initial stages of the hearings on this bill, this committee 
heard much criticism directed a t  the so-called command control of 
courts martial, and a t  this bill for failing to eliminate such control. 
I appreciate this opportunity to state the views of the Navy Depart- 
ment with respect to this problem, and to clear away some of the 
emotion mists that surround it. 

Wc are happy to have you here, Mr. Secretary. 
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I am hopeful that when I am through, you will agree with me that  
the uniform code of military justice is sound in this regard, and that  
to change the method provided therein for convening and appointing 
personnel of courts martial would be not only unnecessary but unwise. 

At  th3 outset, I believe the committee should, and does, recognize 
the very basic fact that the military services are fundamentally 
different in nature from civilian society. Judge Robert P. Patterson, 
who as you all know, was Secretary of War for many years, an eminent 
jurist and a man who had great practical experience in the Army in 
the First World War as a foot soldier, expressed this comment at  
one time: 

Many of the critics overlook the place of military justice in the Army or the 
Navy. An army is organized t o  win victory in war and the organization must be 
one tha t  will bring success in combat. That  means singleness of command and 
the responsibility of the field commander for everything tha t  goes on in the 
field. The Army has other functions such as feeding, medical care, and justice, 
but they are subordinate. You cannot organize a n  army t o  carry out those 
functions principally. And when critics say you ought t o  have a completely 
independent judiciary, they overlook the primary purpose of the Army, namely, 
safeguarding the Nation and winning the war. 

I n  order to be effective in carrying out the assigned responsibilit of 
a military force-success in battle-good discipline is essential. $he 
elements of discipline is an  intangible; it is that impalpable factor 
which distinguishes a crack outfit from B mediocre one. 

The existence of discipline depends in large measure upon the 
amount of respect which the personnel of the unit have for the com- 
manding officer-respect for his ability, his fairness, and his authority. 

To subtract from the commanding officer's powers of discipline 
through courts martial can onl result in a diminution of his effective- 

his command-he knows the men and their problems. 
And he knows the character of the courts martial that are required 

and in my opinion is the man best qualified to appoint a court. 
The appointment of courts by commanding officers docs not repre- 

sent, nor has it resulted in, improper control of the administration of 
justice. The Navy believe that the system of military justice works 
well. Of course, an  occasional miscarriage receives widespread 
publicity, but no mention is made of the thousands of cases in which 
justice is fairly meted out. 

Our studies indicate that the conviction of a n  innocent man is 
rare indeed, whereas the guilty are usually punished. Sentences which 
are unduly severe as originally imposed are ultimately corrected in the 
review process of naval justice. The same conclusion was reached by 
the General Court Martial Sentence Review Board, of which Prof. 
Arthur John Keefe of Cornel1 University was chairman, which re- 
viewed over 2,000 general courts-martial cases in 1946. 

This Board determined that the sentences of naval general courts- 
martial prisoners after full departmental review were reasonable and 
just. It found that sentences imposed by courts martial in cases 
involving civilian type offenses campared favorably with those im- 
posed by civilian criminal courts. 

If we are to lay 
upon commanding officers the grave responsibilities inherent in carry- 
ing out a battle mission, we must also endow them with the authority 
by which they can secure the maximum effective effort fromevery 

ness as a commander. He is t E e man who is cognizant of the needs of 

Authority and responsibility go hand in hand. 
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man in the organization. Authority is not an  evil thing in itself. It 
is bad only when it is exercised without wisdom, dignity, and restraint. 

One of the best uaranties against such arbitrary exercise of au- 
thority is the hi h egree of personal inte ity of our officers, a factor 

mony before this committee. I n  my opinion, nothing could be more 
harmful to the maintenance of good discipline than taking away from 
the commander his power to rovide for the proper administration 
of 'ustice within his commancf 

I! should like to pass now to a discussion of the possibility under 
this proposed bill of command appointment of courts martial influ- 
encing the outcome of cases. I n  drafting tbe bill, we have attempted 
to provide as many safeguards for the accused as practicable, and I 
believe that the result is a system in which a man tpied by court 
martial will be given as fair treatment as is humanly possible. 

First of all, Article 32 provides for a thorough and impartial investi- 
gation before char es may be referred for trial. During this investi- 

to be provided for him unless he desires counsel of his own choice. 
Under article 34, the convening authority ma not refer charges to 

in the report of the investigation. Assuming that an accused is 
brought to trial before a general court, he must, and I should like to 
emphasize this point, be provided with a defense counsel who is 
a trained lawyer, unless he chooses counsel of his own. 

Furthermore, there will be assigned to every general court martial 
a law officer who must be a trained lawyer, who is authorized to rule 
with finality upon such interlocutory questions as admission of evi- 
dence. Article 54 is of fundamental importance since i t  makes manda- 
tory the keeping of a record of all general courts martial, which record, 
it is intended, shall be a verbatim transcript of the proceedings. 

I n  the event of conviction, the review procedures provided by the 
uniform code afford excellent protection to the accused. First, the 
case is reviewed by the convening authority, who must secure the 
advice of his staff judge advocate; he may diminish or abolish the 
sentence, but he may not increase it. 

The convening authority must then forward the record to  the 
Judge Advocate General, who must refer each case involving a severe 
senhence to a board of review composed of not less than three trained 
lawyers. Here, the case is scrutinized thoroughly both on the law 
and on the facts, and if the board of review does not affirm the findings 
and sentence, it  may order the charges dismissed. 

In  the event that the board of review sustains the conviction and 
sentence, the accused has the right to petition the Judicial Council, 
composed of the ablest civilians available, for a review of the case on 
the law. The Judicial Council has power to order the dismissal of 
charges if it  finds error of law. 

The protections from improper influence given the accused have 
the greatest effect in the review processes a t  levels higher than the 
convening authority. It should be noted that once the convening 
authority has passed upon the case, i t  goes into the hands of com- 
pletely disinterested persons, some military and some civilian, but 
none of whom are in the chain of command. 

which I believe % f  as been completely over Y ooked in the previous testi- 

gation, the accuse % is entitled to be represented by counsel, which is 

a general court martial unless trial is warranted % y evidence indicated 
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The system of review provided in this bill guarantees that  the 
ultimate disposition of a general court martial case will be entirely 
free from any taint of improper domination and will be based upon 
detached, objective consideration. 

But, in ordor to go even further in establishing free action for our 
courts, we have incorporated article 37 into the code, making im- 
proper or coercive influence unlawful. The language of this article 
is almost identicd with that  inserted into the Articles of War by this 
committee last year in the Elston bill. I consider i t  a most sound 
and effective means of protection. If any person attempts to influenvc 
the outcome of any ease, he will have committed an  offense under the 
code which is punishable under article 98. Furthermore, if any 
person criticizes any of the personncl of the court concerning the 
exercise of their functions, he, too, will have committed an offense 
under the code. No person sitting as a member of a cour t ,  or serving 
as law oficer or as counsel, nerd fear receiving any reprimand from 
his commanding officrr indicating displeasure at  thc coiirt’q action. 
Under article 3 7 ,  i t  would be unlawful to insert in such a person’s 
record a n  admonition which might affect that oficer’s critirc carecr. 

I t  has been suggested that one mrans of minimizing command 
influence would be for the convcning authority to c.rtahlis11 panels of 
officers for duty a s  membrrs of courts martial, from w1iic.h pariels 
his staff judge advocate or l ~ g a l  officer woultl appoint intlivitluals for 
a given trial. 

Such a procedure presupposes that all oRic*crs piit 011 tlicl panel are 
available for court-martial duty at any time. This is not the  case 
in actual practice, simply bccauscx thc needs of tho srrviw, pnrticularly 
so in the Navy where they are a t  sea, make tlicir availability 
unpredictable. 

Changes in the personnel comprising sucli a panel could not, in 
the face of a statute authorizing the. staff judge at1voc:itc to appoint 
them, be made after such appointincnt. 

The result would inevitably hantlicap the commnntlcr in the 
discharge of his duties, and in time of war thc conscquenccs might be 
serious. Furthermore, the suggested method also prcsupposcs that 
one panel will do for the trial of all types of cases. 

For example. thc trial of an enlisted man for 
theft would not require members with special qualifivations or partiru- 
lar seniority, whereas the trial of the captain of a battleship for 
negligently , hazarding his vessel would call for senior officcrs of sea- 
going and technical experience. 

I n  closing, I should like to express to the mcmbcrs of the committee 
my bclkf in the merit of the bill mhich you arc‘ consitlcring. It is the 
result of long and carcful study, of thc frcc intcwtiange of ideas, of an 
awareness of the need for prcscrving the rights of individuals to thc 
fullest extent possible in a military organization. 

A t  thc samc timc, we have nttc‘>mptcd to providc a systcm which will 
be workable from an  administrative standpoint and will not create 
such a mass of technical obstacles as to r cndu  thc accomplishrncnt of 
the armed forces’ primary mission a hopeless task. I am liopefiil that  
this bill will receive the support of Congress ant1 be c>nncted into law. 

There is one further point on which I would like to touch for a 
moment and that is the point of thc separate corps. You will hear 
more in detail on that  from Admiral Kussell, the Judge Advocate 

That  is not truc. 
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General of the Navy, who is much more qualified to comment on that  
than I. 

There is some 
thought that  by reoson of the establishment of a separate corps ou 
remove your legal officers from the possibility of influence. Wet ,  I 
fail to see how that  is going to be the case. 

I cannot see where 
anything is to be gained in the Kavy by doing this, because in the 
Navy, the Judge Advocate General does not report to the Chief of 
Naval Operations. 

I prepare the fitness report for the Judge Advocate General and the 
Judge Advocate General prepares the fitness reports of the officers 
undcr him. Oddly enough, in the Army, which has a separate corps, 
I believe you will find the Judge Advocate General is under the Chief 
of Staff. 

So I think even without a separate corps we have removed our legal 
officers from military command to a greater extent. 

Air. RIVERS. Of course, Mr. Kenney, as you and I well know, the 
Navy is altogether different because the Army has what is known as  
the horizontal and the Navy a vertical set-up. I prefer the vertical 
because, as you observe, i t  gives the officers a direct contact with the 
civilian authority, whereas the Army has always had to go through 
the staff set-up. 

Secrctary KENSEY. That  is correct. That  is the fundamental 
difference between the two organizations and that is why I feel that  
the Navy would gain nothing by the establishment of a separate 
corps. 

Mr. RIVERS. Yes. 
Mr. BROOKS. Mr. Secretary, I think you have made a very forceful 

statement, arid I have followed you with much interest. 
Mr. GAVIN. It is a forceful statement to continue as we are now 

doing, is that right? 
Secretary I<E:NXEY. I don’t think thdt is true, Mr. Gavin. 
Mr, GAVIN. The whole argument liere is this command control. 

I think the Secretary has indicated that the present set-up is more 
desirable than any attempt to remove command control from the 
services. 

Mr .  BROOKS. S o .  I simply indicated it was a very forceful state- 
ment. I think it is. I further want to say this: The House is going to 
bc in session in a few minutes, and I promised the chairman of the full 
committee that  I would be over there this morning to present the 
proceedings before the committee yesterday. 

So if the Secretary will excuse me, I will ask klr. Rivers to preside 
there and the committee can go ahead as long as they desire. If YOU 
will take over, hlr. Rivcrs, I will discharge my mission, too. 

Secretary KENNEY. I am available, as the members of this commit- 
tee know, and can come here for questioning a t  any time if there are 
any further questions you want to ask of me, Mr. Chairman. 

Mr. RIVERS (presiding). Mr. Elston. 
Mr. ELSTON. 3fr .  Kcnney, I readily see what might be involved if 

you had the separate panel. But  actually if a commanding officer 
wanted to exert influence he could do i t  in the appointment of the 
members of the panel just about as much as he could in the appoint- 
ment of the members of the court. 

But  I would like to make this passing comment: 

I am speaking now with respect to the Navy. 

Hc reports to me. 

Isn’t that  true, sir? 

That  might be very, very true. 

N I O X X O  0--50---38 
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Mr. RIVERS. Surely. 
Secretary KENNEY. I think that would necessarily follow. I mean, 

you can’t prevent improper action by merely writing things in a bill. 
Mr. ELSTON. After all, he has his command problems which nobody 

knows more about than he does, and the question of availability of 
officers a t  certain times is to me one of the most impressive ar uments 

members of which are available a t  one time and none of them available 
a t  some other time because of some change of plans. 

And after 
all, we are interested in removing command influence, but in my own 
mind, and without going into i t  any further, it just doesn’t seem to 
me that  we can accomplish i t  by srtting up a panel. 

Secretary KENNEY. Well, Mr. Elston, I think theie has becn a 
tendency on some people’s part to sort of assume that command 
influence and improper influence are one and the same thing. The 
commander of his force has the interests of i t  most a t  heart and hc 
has the problem of discipline. He is the person that is more ioterested 
than anybody else to see to it that his men are propcrly tried. 

That  is what I vould snv might be construed as command influence. 
He  knows the men who are best qualified to sit on a case. Now 
when we talk about-and I know there has been some evidence before 
this committee-improper influence being exercised by cornmanding 
officers, we have tried to prevent that to the fullest possilde extent. 

No one condones that type of improyr  influence. 
Mr .  EmroN. I don’t see how you can go much further than we have 

gone by making it an offense for an officer to exert improper influence. 
His record means a lot to him and the mere writing of that into the 
law is going to have a tremendous influence so far as he is concerned. 

Secretary KENNEY. Well, you want to realize, too, Mr .  Elston, 
that this law is written for military people, and military people, I 
think, underst-2d and comply with laws a lot more than wc civilians 
do. I mean when an order is written, whether it is given by the 
commanding officer or whether it is given by Congress, that is it. 

Mr. ELSTON. Civilians have a lot of regulations governing them 
these days, but they are not quite in the same position as n man in 

against the setting up of a panel. You may have a panel a 7 1 of the 

So I don’t exactly see how i t  would work out very well. 

uniform. 
Secretary KENNEY. I think all civilians could learn a little bit of 

respect of law from military personnel. 
Mr.  ELSTON. Well, I think they respect the law just as much, but 

they don’t have command over them like a man in uniform does. 
Mr. GAVIN. There seems to be a general opinion that  there is a 

scarcity of officers available for these various court trials, that is 
courts martial. Why couldn’t the Judge Advocate General educate 
more officers in this corps so that they are available and train them 
for this particular type of specialized lcgal work? 

Secretary KENNEY. Well, I would like you to ask that  same ques- 
tion of Admiral Russell when he is here because I have had a number 
of discussions with him on that  and both of UG have for some time 
been working on ft program in an attempt ta put into the naval 
service trained lawyers. Now i t  isn’t something that  you can do 
overnight. 

I n  fact, within the past month I had a 
long discussion with Admiral Russell and members of his staff on 

It is a gradual process. 
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taking further steps to increase what we call in the Navy our law 
specialists. 

Mr. GAVIN. Well, we did have some schools of that nature during 
the war, didn’t we, for the training of legal people? 

Secretary KENNY. We still have. That  is the school of naval 
justice which is at  Port Hueneme in California. 

Mr. ELSTON. Well during the war you didn’t have any scarcity of 
lawyers in the service, did you? There were a lot of fine lawyers 
went in the service, and I am sure their services were utilized in 
courts-martial cases. 

Secretary KENNEY. We had the finest lawyers in the country i n  the 
services during the war. 

Mr. RIVERS. Mr. Secretary, weren’t you general counsel for the 
Navy at  one time? 

Secretary KENNEY. I was, Mr. Chairman. 
Mr. RIVERS. Wasn’t the reason for the creation of that position 

the fact that there was a scarcity of lawyers of the type which could 
commmd, for instance, your type of ability? 

Secretary KENNEY. Well, that office was established, Mr. Rivers, 
to take care of the great mass of procurement and industrial prob- 
lems that came up during the war. The office of general counsel has 
never had anything to do with court-martial proceedin s, and I don’t 

I think the administration of military justice is a problem which 
the military ersonnel understand to  a far greater extent than I do 

Mr. RIVERS. ft doesn’t follow that he couldn’t do the same job 
that you did as a civilian. Isn’t there a program now tto train them 
where they can do the same work that you were brought in to  do? 
Why shouldn’t he be able to do that? 

Secretary K E ~ N E Y .  Well, there is no reason why they shouldn’t 
be- 

Mr. RIVERS. I mean why shouldn’t the judge advocate be able to 
do the flame job that you were called in to  do during the war? Isn’t 
that the idea now of the Navy, to train him to do just such work as 
you were called in to do? 

Secretary KENNEY. Well, those men that we brought in the office 
of general counsel during the war, Mr. Rivers, were men that were 
taken from the commercial law firms throughout the country to handle 
commercial matters. 

Mr. RIVERS. Well, now, with the training that you have had and 
the contact they have had with your t pe of training and ability, 

that work? 
We contemplate using 

our civilian lawyers for doing that type of work because it is pre- 
dominantly a civilian type of operation. Military personnel will be 
transferred for militar duties elsewhere. Then they lose contact 

Mr. RIVERS. I am well aware of t e outstanding job you did, be- 
cause we couldn’t have done without it a t  all. 

Secretary KENNEY. Well, it is very kind of you to say that, Mr. 
Rivers. 

Mr. RIVERS. I remember vividly. 

think that they should because that is primarily a civi P ian office. 

as a civilian P aw er. 

aren’t they going to  in the future be ab 9 e to handle a great deal of 

with and get out of t K a t  type of o eration. 

Secfetary KENNEY. It is not contemplated. 

B 
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Mr. SMART. I think one point there, Mr. Chairman, is that  you 
can’t have a person doing the type of work that is done in the general 
counsel’s office where you have to know from day to day the latest 
decision of the Supreme Court and the Federal circuit courts of appeal 
and other jurisdictions if every 3 years you are going to take a man 
out of JAG work and rotate him to sea duty. 

When he goes to  sea duty for 2 or 3 years he loses complete touch. 
Certainly he couldn’t maintain the contacts and the information to 
make him effective in the office of general counsel. 

Secretary KENNY. Whereas that duty is extremely helpful and bene- 
ficial to your men in the JAG’S office in handling courts-martial cases. 

Mr. RIVERS. I can appreciate that, surely. 
Secretary KENNEY. It is one of the reasons why I am not in favor 

of the separate corps for the Navy. The first reason, which I gave, 
is because I don’t think it is necessary, and the othcr is that officers out 
in the field and fleet commanders have discovered that lawyers are 
useful on staff work. We are assigning a lot of thrm out for that. 

Well, those men then serve in that capacity and then come back to  
the Judge Advocate General’s office with a greater breadth of experi- 
ence and they are more valuable officers to ,ldmiral Russell. And 
I believe he will testify to that effcct when he is hcrc. 

I n  other words, by not having it a separate corps wc are able to 
broaden the type of expericnce that they get. 

Mr. GAVIN. Yes; but if with unification of thc scrviccs you had one 
corps, couldn’t he supervise all three branches of the scrviccs‘? 

Secretary KENNEY. I would not bc in favor of one corps for all 
three services because again you are putting a supportive function ou t  
of its proper perspectivc. I mcan, I would hatr to think that unifi- 
cation meant thc establishment of a lot of little autonomous cmpires. 

But within that corps the three 
branches of the services would be broken down, but it would bc under 
one supervision. In  other words, you would havc one Dcpartmcnt 
instead of three to refer all matters pertaining to  all the branches of 
the servicc. 

Secretary KENNEY. Of coursc, in  this particular bill you havc the 
judicial council which is to perform that function of bringing them 
together. I think you gc.t bcttcr and morc efftictivc. administration 
by the JAGS being a part of thc  scrvicc which thry scrve, rathcr than 
by making them something separatr and apart. 

hfr. RIVERS. You wouldn’t like to make a statcmcnt of the advan- 
tages which could accruc by thc  same contact of thc ,J14G of thc Army 
with the ITnder Secretary of tho Xavy for thc fitness reports? That  
is not a fair qucstion to ask you---- 

fitness report of the Judge Advocate General of the Navy. 

Mr. GAVIK. JToll, that may br. 

Secretary K E N ~ E Y .  Well-- 
Mr. RIVERS. Because you as Under Secretary have to 0. K.  the 

Srcretary KENNEY. That  is right. 
Mr. RIVERS. And that  is because of your inhcrent vertical set-up. 
Secretary KENNEY. That  is the same way with respect to all Bureau 

Mr. RIVERS. That  is right. 
Secretary KENNEY. Thry  report to the Secretary of the Navy and 

The Army has adopted the 

ChiPfs in the Navy. 

not to the Chief of Naval Operations. 
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system of organization which is known as the general staff type of 
organization. 

Mr. RIVERS. Yes. 
Secretary KENNEY. I prefer our own. I presume the Army prefers 

theirs. 
Mr. ELSTON. I take i t  you figure the Navy has a much different 

problem than the Army has in the administration of a separate Judge 
Advocate General’s Corps. I n  other words, you are not undertaking 
to say that the Army shouldn’t have one. You are simply saying 
that the type of separate corps set up for the Army would not work 
well in the Navy. 

Secretary KENNEY. That  is correct, Mr.  Elston. I am not making 
any comment about the Army system. 

htr .  RIVERS. And your testimony is not to imply or as proving like 
or dislike for the present set-up of the Army. 

Secretary KENKEY. That  is correct, M r .  Rivers. 
Mr. RIVERS. You have no comment on that. 
Secretary KENNEY. I have no comment on that, sir. 
Mr. RIVERS. Thank you. Any questions? 
Mr.  DEGRAFFENRIED I believe not. 
Mr. RIVERS. Any questions? 
Mr. ELSTON. I assume we are going to later on decide whether we 

are going into that  question, and then of course we would want all the 
reasons. I am sure Mr .  Kenney would want to elaborate on those 
reasons a lot more than he has this morning because you only touched 
on it. You haven’t given all of your reasons why you can’t have a 
separate Judge Advocate General’s Corps or why i t  might be advan- 
tageous to the Army and not be advant8ngcoiis to the Navy. 

Secretary KENNEY. I have asked Admiral Russell to furnish the 
committee with those reasons. I merely wanted to just touch on them 
lightly to let the committee know what my own thoughts were on the 
subject. 

There is no difference of opinion, I might state, between Admiral 
Russell and myself on that. We are both in accord on that. We are 
both in accord. And that is-this is off the record. 

(Statement off the record.) 
Mr. RIVERS, Mr, Secretary, we appreciate your coming up. 

Now, what is the pleasure of the committee? 
Mr. ANDERSON. Recess to 10 o’clock, hlr .  Chairman. 
Mr. RIVERS. Whatever thc committee wants. 

Mr. SMART. Ten o’clock tomorrow morning, hlr. Chairman. 
Mr. RIVERS. All right. 
(Whereupon, a t  11: 15 a. m., the subcommittee adjourned to recon- 

The  
chairman has already expressed his appreciation for your statement. 
I, too, want to thank you very much. 

I imagine i t  will be 
10 o’clock tomorrow morning. 

vene on Thursday, htarch 31, 1949, a t  10 o’clock.) 





UNIFORM CODE OF MILITARY JUSTICE 

THURIDAY, MARCH 31, 1940 

HOUSE OF REPRESENTATIVES, 
COMMITTFE ON ARMED SERVICES, 

SUBCOMMITTEE No. 1, 
Washington, D. C. 

The subcommittee met a t  10 a. m., Hon. Overton Brooks (chairman) 
presiding. 

Mr. BROOKS. The committee will please come to order. 
We were on article 22 yesterday when we adjourned. We will 

commence on article 22 this morning. Now, Mr. Elston, you were 
here. I had to leave early in order to  go over t,o the floor. I would 
like to et your opinion as to what you think of article 22. 

Mr. E LSTON. Off the record. 
(Discussion off the record.) 
Mr. BROOKS. Suppose, then, Mr. ’Smart, we will proceed by reading 

Perhaps some of thc others will be here before we have 

Mr. SMART (reading): 

article 22. 
finished. 

Art. 22. Who may convene general courts-martial. 
(a) General courts-martial may be convened by- 
(1) the President of the United States; 
(2) the Secretary of a Department; 
(3) the commanding officer of a territorial department, an Army group, 

an  Army, an  Army Corps, a division, a separate brigade, or a corresponding 
unit of the Army; 

(4) the C m m a n d e r  in chief of a fleet; the commanding officer of a naval 
station or larger shore activity of the Navy beyond the continental limits of 
t he  United States; 

( 5 )  the commanding officer of a n  Air Command, an  Air Force, an  air 
division, or a separate wing of the Air Force; 

(6) such other commanding officers as may be designated by the secretary 
of a department; or 

(7) any other commanding officer ill any of the armed forces when em- 
powered by the President. 

(b) When any  such commanding officer is an  accuser, the court shall be con- 
vened by  superior competent authority, and may in any case be convened by 
euch authority when deemed desirable by him. 

References: A. W. 8;  A. G. N., article 38. 
Commentary: This article is derived from A. W. 8. Provisions 

for Navy, Coast Guard, and Air Force convening authorities are added. 
Paragraphs (6) and (7) permit the President and the Secretaries of 
the Army, Navy, Air Force, and Treasury (for the Coast Guard in 
peacetime) to empower other commanding officers to convene general 
courts martial. 

The word “accuser” is 
used in place of “accuser or prosecutor,” and “accuser” is defined in 
article 1 in order to clarify its meaning. 

(1131) 

See article 1 for definition of “department.” 
Subdivision (b) is derived from A. W. 8. 
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Air. BROOKS. Jrr. Larkin, where we say in subsection 3 "a separate 
brigade or a corre~ponding unit of the Army," what i s  meant by that 
pliraseology? We liave just i de r r ed  to an Army Group, an Army, 
an Army Corps, a division, antl a separate brigade, and then we say 
(6 or a corresponding unit of the  Army." 

JIr .  LARKIN. I think that is provided, hIr. Chairman, to  allow for 
flexibility. Tn the event that the organization of the Arrny or its 
units is chanpetl at  any time we woultl t h e n  have tlic statutory niithor- 
ity for that type of corresponding unit. T don't thinli tlicrc is tiny 
specific unit in mind a t  this minute, but in the event, for inst'ance, that, 
the organization of ti whole Army ant1 its divisions and other suhtliv- 
sions are rearranged, the authority would be provitlccl. 

Is that' your idea, Colonel? 
Colonel DISSMORE. Air. Chairman. 
hIr. BROOKS. Yes, colonel. 
Colonel DISSMORE. W e  have nli-eatly changed. W e  hnre task 

forces and combat t r a m s  and all sorts of things wliicli are comparable 
to a separate brigade. I 

I 
than new ones? 

strued. 
out very pertinently, what may transpire in the  future. 

l l r .  BROOKS. And it \vas prcfcrnble to use tlieso old terms rather 

Colonel DIXSJIORE. Yes. sir. They hare  been undcrstootl rind con- 
Furtherrnorc, ive can't anticipate non', as 1 I r .  Larkin points l 

l l r .  BROOKS. JIr. Klston, do you have any questions? 
M r .  ELSTOS. KO; I do not. 
1h. BROOKS. l I r .  deGrnffenried, we just rent1 article 2 2 .  

Jh .  DEGR.IFFESRIED. No, M Y ,  Chl'  i i ~ ~ a n .  
11r. BROOKS. J I r .  Rivers, do  j7ou have any questions on article 22? 
Mi-. RIVERS. KO, sir. 
3 l r .  BROOKS, Then, what is the pleasure of the comniittce? Are 

N r .  RIVER? That is the  one \\-e hnt l  yesterday. isn't i t ?  
Mr. BROOKS. That is the one \\-e discussed; yes, in length. 
l l r .  DEGRAFFENRIED. I belicre since listening to thc csplnnntion of 

Professor JIorgnn, with the provisions that are in there, that' we have 
about as much restrict'ions there on command domination or influence 
or control as i r e  could have, unless we just change the complete set-up 
antl have a panel. 

Have 
you any questions you wanted to aqk on article 2 2 ?  

yo11 satisfied 1'. it11 article 22  as i t  is? 

1fr. RIVERS. 11r. Chairman, I n-oultl like to ask--excuse me. 

hlr. RIVERS. No;  I want yoi i  to finish. 
A h .  DEGRZFFESIUISD. I helievc \vo arc j m t  about in as good contli- 

tion as we could be \rithout' st,utlying the systcni of n panel more frilly 
than we have at the  present time. I don't) believe we are rcndy right 
now to Innke a changp irithout morc study. 

1Tr. BROOKS. J l r .  l1ivor.s. 
l l r .  RIVLRS. Did 1 iintlorstnn(1 t>lic> Chair to rill(> that tlic consirlcra- 

tion of a scparntc soi-i!p rivay 1'roni t ' B ( 1  so-r;ill(vl r!iairi of co:nmuiitl is 
not witliin ttic purvi(,\\. of this cSommit,tw'l 

\ ly  iintlcrst~nntling is that t'hc com- 
mittcc has  no nr1.thorit-y to consitlcr any lcgislation hi i t  d i n t  is as- 
s i g n d  to t h c  c.ommittw. S o  s i i c l i  \)ill has lwon assipirtl t o  tliis 
committee. That  is my intctrprctation. 

l r r .  DEGRAFFESRIISD. That  is all right. 

That  is just my idea. 

l l r .  BROOKS. That is mrrcvt.  
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Mr. ELSTON. Well, A h .  Chairman, does that mean that we are not 

Xfr. BROOKS. Oh, no. 
Sfr. ELSTON. Well- 
Sfr. BROOKS. On the contrary, the committee can do what they 

want. Of course if the committee gors ahead and cluceetls its ail- 
thority, if the full committee approves it, why tlicn it is approved. 

Mr. ELSTOS. Well, the setting up of a separate J(1G Corps last year 
was included in the military justice bill. We had jurisdiction then 
to do it. The bill passed the House and it passed tlie Scnatc. There 
was never any qurstion raisrd ahout the authority of the committee 
to pass on that  question. It all pertains to the administration of 
military justice. 1 certainly feel that the matter slioulcl bc considered 
further by this committee. 

hIr. BROOKS. Thcre is no objection to considrring it further, but of 
course that was my thoiiglit on it. 

hIr. ANDERSON. In  olhrr words, there is no objection to considrring 
it as a committee and if the mombrrs offer it and adopt it,  why i t  
becomes a part of tho act; isn’t that right? 

Mr. ELSTON. I just want to be ccrtain-- 
1I r .  BROOKS. Ycs. .And frankly I want to  be on the record as 

feeling that w e  shouldn’t attempt to exceed our authority. I fcel 
that we do transgress our authority to try to tie that on the bill. 

However, every other member of the committcr has his own respon- 
sibilitv. I don’t see how u c  can reach any other intcrpretation, other 
than that that- is a separate bill. You might as well tie to this bill 
anything clsc that you want which is not included within the terms of 
the I’niform Codr of Military Justicc. 

Mr.  RIVERS. hIay 1 ask the Air Force? Who is here speaking for 
the .4ir Force? hfajor, are you spealring for them? 

Sfajor ALYEA. 1 have been following this bill, Slr. Rivers. 
1Ir. RIVERS. I would like to Itnow what your interpretation of the 

present law rtilating to your authority to set up a Judge Advocate 
set-up in the -1ir Force is. 

Afajor A L Y E ~ .  I am not authorized to present the Air Force positioI1 
on that  subject. 

Mr. RIVERS. You know what you have set up, don’t you? 
Major ALYEA. Yes, sir. I have a personal opinion. 
Mr. RIVERS. Well let me ask Mr. Larkin and then maybe you can 

interpolate. 
Mr. LARKIN. The Air Force’s legal interpretation of titlc 2 of the 

Public Law 759 passed last year, which includes at  the end four sections 
which amend the National Defense Act- 

Mr.  RIVERS. That  is right. 
Major ALYEA. By setting up a Judge Advocate General’s Corps, is 

that those four sections do not apply to the Air Force but to the Army 

Mr. RIVERS. What are those foul exceptions? 
Major ALYEA. Four sections. 
Mr. RIVERS. Well, they are four exceptions, too. What are they? 
Mr. BROOKS. Let Mr. Smart answer that. I believe he can answer 

Mr. SMART. Let me state this- 
Mr. RIVERS. What is the general law on it? It says it shall apply 

permitted to offer any amendments to 1 his bill‘! 

only. 

that. 

to the Air Force or something to that effect. 
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Mr. SMART. Well, you have a situation involving statutory con- 
struction, Mr. RiveIs. Immediately after or almost simultaneously 
with the House passage of H. R.  2575, which really pertained to the 
Army-it started out an Army bill, but a t  that time the Air Force 
milita 

Mr,%IVERs. That  is right. 
Mr. SMART. Then a bill, S. 2401, was presented to and approved 

by the committee, establishing the office of Air Judge Advocate and 
there were words used in that act which said laws now in effect relating 
to the administration of military justice would be equally applicable 
to the Air Force. 

Now the question came up in connection with the Judge Advocate 
Corps that the Congress set up for the Army: Did Congress establish 
a corps of 750 officers for the Air Force? I can say to you on good 
information that the question has been submitted to the Attorney 
General. 

There is a 
great diversity of opinion in official circles in Washington whether o r  
not the Air Force has a corps. I know that they interpret i t  in the 
Air Force to mean that  they do not have a Judge Advocate Corps. 

And as a matter of fact a bill on this subject has been introduced 
and is now awaiting action by this committee-H. R. 1438, to construe 
title 2 of Public Law 759, Eightieth Congress to make it applicable 
to the Air Force, except the last four sections which established a 
Judge Advocate Corps for the Army. 

Now that is the situation as of this moment. 
Mr. RIVERS. I understand-and I say this is purely through 

conversation-that the type of corps that the Air Force wants to set 
up is a corps which is not separate like the Army but every section 
as applies to the Army that they like they are going to use and the 
sections they don’t like they don’t want to use. 

That  is, they are putting i t  under the chain of command. And I 
ust want to know if that gossip is true or is i t  not true? I would just 

ii ke to know i t  because it certainly is not good publicity. I thought 
the Air Force was supposed to have a JAG set-up like the Army. 

Mr. SMART. Well, if they do have, Mr. Rivers, i t  would come purely 
as a matter of statutory construction and not as a specific enactment 
of law. 

Mr. RIVERS. Was this bill that was introduced-I guess the 
Chairman introduced i t?  

iMr. SMART. H e  did, a t  the suggestion of the Secretary of the Air 
Force. 

Mr. BROOKS. Let me ask you this: That  bill has not been assigned 
to this subcommittee? 

Mr. SMART. It has not been assigned to any subcommittee. 
Mr. RIVERS. Does i t  bring into effect a separate JAG? 
Mr. SMART. It does not. 

justice was administered by the Army- 

It has been submitted to various and sundry people. 

That  is my personal opinion. 

The sole purpose of H. R. 1438 is to 
beyond any doubt the question as to whether or not the clarif 

ble to the Air Force. 
Mr. RIVERS. What does it do? Does it< say i t  is or i t  isn’t? 
Mr. SMART. It provides that the revised Articles of War are 

applicable but that a Judge Advocate Corps is not applicable to the 
Air Force. 

Artic i es of War, as amended, exclusive OI a corps, are equally applica- 
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Mr. LAHKIN. That  is right, 
Mr. RIVERS. What? 
Mr. SMART. The separate corps is not applicable. 
Mr. ELSTON. Everything except the corps. 
Mr. BROOKS. Yes. 
Mr. RIVERS. That  is primarily what-I understood. 
Mr. SMART. But may I make a further comment, Mr. Chairman, 

for ‘ust a moment, with your indulgence here? I said before and I 
wouid like to reiterate now I feel that article 22 will stand upon its 
own feet completely apart from this corps proposition. 

I have no intention or idea to influence this committee as to what- 
ever action it might take regarding a corps. I merely want to point 
out that i t  seems to me that the attitude of the committee is to go 
ahead and approve article 22 as to who will appoint courts and leave 
i t  in command. 

Now, if the committee sometime later, before ou conclude your 
deliberations, decide you want a corps, that is a i  right. That  can 
stand on its own feet. 

Mr. BROOKS. Well- 
Mr. SMART But  this can proceed as i t  is. 
Mr. RIVERS. That  is right. 
Mr. SMART. With or without a corps. 
Mr. ELSTON. I agree with Mr. Smart. 
Mr. RIVERS. So do I. 
Mr. DEGRAFFENRIED. Yes. 
Mr. BROOKS. Let us postpone a further discussion of the corps, if 

i t  is all right with the committee, and dispose of this article and the 
succeeding ones. And there 
may be disposition of the other bill by that time by the chairman. 

But again I call your attention to the fact that, when the bill is 
not assigned to the committee, the committee is going to run into 
grave difficulties should that bill, which has already been put in, be 
assigned to another subcommittee and we undertook to present i t  to 
the full committee as a part of our bill. 

When 
you sit down to write a uniform code of military justice, any amend- 
ment which is germane to that subject the cwmi t t ee  should consider. 
The fact that i t  is submitted to us in another bill would seem to me 
to be immaterial. 

W e  either have the right or we don’t have the right to amend this 
bill. If we have the right to amend it, then we should consider any 
amendment that anyone wants to offer which is germane to the subject. 
And I certainly propose to offer an amendment to a t  least the Air 
Force. The Navy has stated their position, and I think they stated 
i t  very well. They have given us some cogent reasons why a separate 
corps would not work so well in the Navy. 

We haven’t gone into it completely, because we still want to hear 
from Admiral Russell. And we certainly want to hear from the Air 
Force. We ought to know what their views are before we close the 
door on this. 

Mr. BROOKS. We will do this- 
Mr. ELSTON. I just wanted to be sure that we are not closing the 

door now by passing on these sections. 

Then we can come back to the corps. 

Mr. ELSTON. Well, Mr. Chairman, I only make this point. 
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Afr, BROOKS. Wvll, wc have thr intciprcbtation of A h .  Smart. 

Wc will tnke that up a t  a Inttir t l n t c .  

1 
think we can r ~ l y  011 that safcly. 

And lct the coniniittce as a 
wliolc drcitle \+hat t l i ~  want in i~c~f(~rc~ncc~ to that. -1s long ns the 
bills a rc  not assignc>tl t o  this s~!l)c,onirriittc’r, I ccitaiiily nm not goins 
to take  aiiy other iiosition than that;  that \v(’ n r c  escw(litig our 
authority whcn wc undcrta1:c somctliinp that isri’t assignctl to the 
commit tee. 

If the committee wants to do  that in spite of the sitriation, tiicn it 
is the commit t w ’ s  rcsponsibility. 

A h .  RIVERS. I think it would be helpful if i r e  were to get the spokcs- 
men for the Air Force. S o w  the S a v y  sent their Under Secretary up 
here, l f r .  Kenney. Why couldn’t the Air Force a t  some timc in the 
future not too far distant give 11s the privilege of henring the feeling 
of the Air Force on this matter? 

l f r .  LARKIN. That  is contemplated, JIr. Rivers. 
A h .  RIVERS. I see. 
l I r .  LARKIN. As 1 I r .  Elston and l f r .  Smart have p n t c d  out, you 

can consider 22 without refcrencc to thc corps in connection with the 
panel. 

l f r .  RIVERS. I appreciate that. 
RIr. LARKIN. And since you indicate or the committee indicates 

that it would like to consider the corps nftcr solving its own juristlic- 
tional problem, it is contemplated that there n-oulcl be further tcsti- 
mony on just that  point from Admiral Russell to supplement N r .  
Kenney ‘s. 
Jh-, RIVERS. That  is right. 
Mr. LIRKIN. And from Assistant Secretary Zuclicrt of the Air Force 

on behalf of the Air E’orcc. There, again, I would rwommcntl, ns you 
did yesterday when you took time out to sprcifically consiclcr the 
panel idea, that  you again, when wc finish the wading of the uholc 
bill, take time out and have a special session. 

hfr. RIVERS. That  is right. 
Xlr. LARKIN. On thc corps, with lidmiral Ruswll finishing for the 

Navy and hIr. Zuckert coming fonvard for tlic Air Force. 
h4r. BROOKS. There are no amendmcnts offerctl to article 22  and 

apparently no objection. If there is no objection to article 2 2 ,  it  
will stand adopted as read- 

hlr .  SMART. I have one suggestion. I don’t know whether it is an 
omission or not. 

hlr. BROOKS. What is that? 
Mr. SMART. I would like to call it  to l l r .  Larkin’s attention. We 

seem to have omitted the authority here to the Commandant of the 
Coast Guard. Don’t you think that it should be inserted? 

hlr .  RIVERS. In  section ( 2 ) ?  
hlr. LARKIN. I don’t think it is necessary, Air, Smart, for this 

reason: I n  subdivision ( e ) ,  “Such other commanding offiwrs as may 
be designatcd by the Secretary of a Dcpartmcnt,” by virtue of the 
definition in article 1 the Secretary of the Treasury is such a Secretary 
in peacetime. 

Mr. RIVEKS. Well, the Sccrctary of the Department up there, too, 
in article 22. 

Mr. LARKIN. Well, the Secretary of the Dcpartment in (2) is the 
Derson of the Secretary. He may himself corivenc a court. 



Mr. RIVERS. Oh, I see. 
Mr. LARKIN. And then in (6) he may designate such further officers. 

Actually, the same situation obtains for the Superintendent of West 
Point, and Annapolis. The individual Secretaries of the Department 
ma designate them, if they desire. The Secretary of the Treasury is 

Mr. SMART. I merely wanted that  covered in the record. 
Mr. BROOKS. If there is no  further objection, then, let us proceed 

with article 23. 
Mr. SMART (reading): 

ART. 23. Who may convene special coilrts-mart,ial. 
(a) Special courts-martial may be convened by- 

(1) any  person who may convene a general court-martial: 
(2) the commanding officer of a dist>rict, garrison, fort, camp, station, Air 

Force base, auxiliary airfield, or other place where members of the Army or 
Air Force are on duty ;  

(3) the commanding officer of a brigade, regiment, detached battalion, or 
corresponding unit of the Army: 

(4) the commanding officer of a wing, group, or separate squadron of the 
Air Force; 

( 5 )  the  commanding officer of any  naval or Coast Guard vessel, shipyard, 
base, or station; or of any  marine brigade, regiment or barracks; 

(6) the commanding officer of any  separate or detached command or 
group of detached units of any of the armed forces placed under a single 
commander for this purpose; or 

(7) the commanding officer or officer in charge of any  other command 
when empowered by the Secretary of a Department, 

(h) \Vhen any such officer is an accuser, the court shall be convened by superior 
competent authority, and  may in any case be convened by such authority when 
decmcd advisable by him. 

inc P uded by definition. 

Referrnces: A. IT;. 9, A .  G. N.,  article 26. 
Commentary: This art’icle is derived from A. W.  9. Provisions for 

all t’he armed forces have been addcd. An “officer in charge” is an 
officer of the naval service or Coast Guard who is not known by the 
title of “Commanding officer” but  exercises similar authority. Sub- 
division (b) conforms to article 2 2 .  

Are there any questions 
on it? Any changrs suggested? If not- 

l l r ,  BROOKS. You have hcard the article. 

hfr. SMART. It is a restatement of existing law, Mr. Chairman. 
hlr. BROOKS. Yes. 
hIr. RIVERS. Do you want anything for the record? 
Mr .  SMART. That  is all that needs to be, sir. 
Mr. BROOKS. Yes. 
Xlr. LARKIN. Yes, sir. 
Mr.  BROOKS. If there are no object’ions, then, it stands adopted as 

Article 24. 

It is just the same law restated there. 

read. 

hlr. S M A R T  (reading): 
ART. 24. Who may convene summary courts-martial. 

(a) Summary Court-martial may bc convened by- 
(1) any person who may convene a gencral or special court-martial; 
(2) the commanding officcr of a detached company, or other department 

(3) the  commanding officer of a detached squadron or other detachment of 

(4) the commanding officer or officer in charge of any other command 

of the Army; 

the Air Force; or 

when empowered by the Secretary of a Department. 
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(b) When but one officer is present with a command or detachment, he shall 
be the summary court-martial of t ha t  command or detachment and shall hear 
and determine all summary court-martial cases brought before him. Summary 
courts-martial may, however, be convened in any case by superior competent 
authority when deemed desirable by him. 

References: A. W. 10; A. G .  N. article 64; proposed A. G. N., 
article 15. 

Commentary: This article is derived from A. W. 10. Provisions 
for all the armed forces have been added. It is felt appropriate that 
all persons empowered to convene superior courts-martial should also 
have power to convene inferior courts-martial. 

Mr. BROOKS. Is that a restatement of the present law? 
Mr.  SMART. That  is right, sir. 
Mr. LARKIN. Yes, i t  is. 
Mr. BROOKS. Any uestions on i t?  
Mr. RIVERS. May 1 ask this question. We had $he question 

brought up a few days ago by Commander Webb, I think, about 
these Coast Guard stations. Don’t let us overlook the authority 
which we have to give those people. 

Mr. SMART. I think, Mr, Rivers, that the interpretation which the 
committee has already placed upon that, recognizing the difference 
between the interpretation of an officer in charge in the Navy and an 
officer in charge of the Coast Guard, will adequately cover this situa- 
tion. 

A4r. RIVERS. Whether or not he is a commissioned officer. 
Mr.  SMART. Exactly. 
Rlr. LARKIN. That is right. 
Mr.  RIVERS. I just wanted to show that, because everybody 

is familiar with these Coast Guard stations up and down the coast, 
and they have to have adequate provision for discipline. 

Mr.  LARKIN. That  is right. 
Mr. BROOKS. Yes. An further discussion on it? I think it 

speaks for itself pretty well If not, article 24 will be adopted as read. 
Article 25. 
Mr. SMART (reading): 

“ART. 25. Who may serve on courts-martial. 
(a) Any officer on active duty with the armed forces shall be competent to 

serve on all courts-martial for the trial of any person who may lawfully be brought 
before such courts for trial. 

(b) Any warrant officer on active duty with the armed forces shall be competent 
t o  serve on general and special courts-martial for the trial of any person, other 
than an officer, who may lswfully be brought before such courts for trial. 

(c) Any enlisted person on active duty with the armed forces who is not a mem- 
ber of the same unit a s  the accused shall be competent t o  serve on general and 
specisl courts-martial for the trial of any enlisted person who may lawfully be 
brought before such courts for trail, but he shall be appointed as a member of a 
court only if, prior to the convening of such court, the accused has requested in 
writing that enlisted persons serve on it. After such a request, no enlisted person 
shall be tried by a general or special court-martial the membership of which does 
not include enlisted persons in a number comprising a t  least one-third of the 
total membership of the court, unless competent enlisted persons cannot be 
obtained on account of physical conditions or military exigencies. Where such 
persons cannot be obtained, the court may be convened and the trial held without 
them, but the convening authority shall make a detailed written statement, t o  he 
a p  ended to the record, stating why they could not be obtained. 

gor the purposes of this article, the word “unit” shall mean any regularly 
or anized body as defined by the Secretary of the Department, but in  no case shall 
i t  %e a body larger than a company, a squadron, or a ship’s crew, or than a body 
corresponding to one of them. 
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(d) (1) When it can be avoided, no person in the armed foroes shall be tried by a 

court-martial any member of which is junior to him in rank or grade. 
(2) When convening a court-martial, the convening authority shall appoint a6 

membere thereof such persons as1 in his opinion, are best qualiEed for the duty by 
-n of age, education, training, experience, length of service, and judicial 
temperament. No person shall be eligible to sit as a member of a general or 
epecml oourt-martial when he is the Bccuser or a witness for the,prosecution or 
has acted aa investigating officer or as counsel in the same case. 

References: A. W. 4, 16; A. G. N., article 39; proposed A. G. N., 
a d d e  24 (a). 

Commentary: Subdivisions (a), (b), and (c) make officers, warrant 
OEcers, and enlisted persons competent to sit on the courts martial 
of any armed force, without regard to whether they are members of 
the same armed force as the convening authority, or of the same armed 
forca as the accused. Placing no limitation on competency in this 
respect will give the convemg authority a maximum number of 
persons to draw on for membership of a court martial in a situation 
where he is in command over several small units of different armed 
forces, OP will permit the appointment to a court of persons belongin 
to the same armed force as the accused in a case in which reciproca 
jurisdiction is being exercised. In such cases it is contemplated that 
the President’s regulations on reci rocal jurisdiction will specify what 

sccuaed. (See article 17.) As a practical matter, the appointment 
of mixed courts will not be a common practice. 

Subdivision (c) limits the competency of enlisted persons to cases 
where they are not members of the same unit .as the accused. By 
section 212 of Public Law 759, Eightieth Congress, second session 
(1948) (see A. W.  16) Congress similarly limited competency to 
enlisted persons not assigned to the same company or corresponding 
military unit. A corresponding military unit aboard a ship is felt to 
be the ship’s crew, which, though it may in some cases be a lar er  

f ~ g  and working in close association. 
The last sentence of the first paragraph of subdivision (c) was 

added to make i t  possible to proceed with a trial where competent, 
enlisted persons cannot be obtained. This is to avoid lon delays in 

otherwise be necessary, of transporting witnesses or court members 
peat distances. Sdch delays and expenses would arise in connectioa 
with offenses committed on ships a t  sea or in isolated units aahore, 
such as remote weather stations. The language of the subdivision 
makes it clear that mere inconvenience is no ground for proceeding 
with a trial without enlisted persons on the court, and the requirement 
of a detailed written statement of the ound insures that the purpose 

Mr. BROOHB. You have heard the article. Do you have some 
questions, Mr. Rivers? 

Mr. RIVERB. May I ask you this for the record. Do ou consider 

man eerving on the juries when an enlisted man ia tried? There is a 
detailed report there. 

Mr. SMART. It is my opinion, Mr. Rivers, tha t  this answers the 
complaint of enlisted people. I have some statistics which I would 
like to submit for the record on the ideas of enlisted persons, as to 
whether or not this is a good section. 

7 
percentage of members will be P rom the same armed force as the 

oup than the Army company, is the same kind of integrated bo 2 y, 

the sdrmnistration of justice and the expensive process, w %l ‘ch might 

of the subdivision will be complied wit T . 

this strong enough to assure the minimum of criticism o 3 the enlisted 
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Mr. RIVERS. Yes. 
Mr. SMART. At the time we included the enlisted-man provision 

for Army courts martial we really didn’t know how enlisted men felt 
about it. Ranking officers then and since that time have stated to me 
that  they doubt that i t  will be of any assistance or benefit to enlisted 
persons. 

Mr. RIVERS. Well, it can’t hurt. 
Mr.  SMART. I don’t agree necessarily. I t  may hurt them because 

some of these ((crusty” noncoms might throw the book a t  these boys 
where officers would probably be a little more lenient. 

Mr. RIVERS. That  is right. 
Mr.  SMART. But  I would like to point out, and I have found this 

to be true beyond any doubt through interviewing 930 enlisted men 
during last October: I find that, excluding the 60 to 80 young men 
who were recruits or OCS candidates from the total, about 93 percent 
of the men expressed the desire to have the option to have enlisted 
men on their courts if they want them. 

Mr.  RIVERS. Well, that is all right. 
l l r .  SMART. And I asked three different questions. First, how 

many of you would like to be tried by an all-officer court? Second, 
how many of you would like to have the option to have a t  least one- 
third enlisted men on your court? Third, how many of you would 
like to be tried by an all-enlisted-man court? Out of 930, only 1 
soldier stated that he would like to be tried by an all-enlisted-man 
court. 

Ninety-three percent want the option to be tried by a court par- 
tially composed of enlisted men, as is provided in this article. 

Air. RIVERS. One other thing. Can we say that this whole provi- 
sion here gives a man an opportunity to be tried by a jury of his 
peers? 

hlr. SMART. A jury composed of a t  least one-third of his peers, I 
would say. 

l l r .  DURHAM. Mr. Chairman? 
Air. BROOKS. Mr. Durham. We are happy to have you here this 

morninn. 
Air. ~ J R H A M .  Thank you very much. 
This provision is practically the same as was placed in the act last 

year, with the exception of the inclusion of the Navy? 
Mr. SMART. It is substantially the same. 
Mr. DURHAM. Now the term “ship’s crew”; would that eliminate 

a lot of men from serving on courts martial to a large extent? 
Mr. SMART. I n  my opinion, it would, sir. On a small ship, and I 

don’t care whether it has 25 men or 125 men, they are so closely 
confined by the very nature of the operation, that you must conrider 
them a unit. I think you could not get away from prejudice among 
enlisted persons in that situation. I think i t  is intended that enlisted 
men would not be ,provided under those circumstances. 

Mr. DURHAM. I n  the mavy. 
Mr. SMART, Yes, sir. 
Mr. BROOKS. Well, let me ask you this, Mr. Smart. By having 

h i s  provision regarding enlisted men in here, a t  least you remove the 
criticism that has been leveled at these trials which prohibited the use 
of enlisted men? 

Mr.  Durham is the chairman of subcommittee No. 3. 

Mr. SMART. That  is correct, sir. 
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MI BROOKS. To that extent i t  will have R good moral effect, don’t 
you think? 

Mr. SMART. I think so. An experiment, I might point out to the 
committee, has been tried since you have been conducting these hear- 
ings That  was a t  Scott Field, Ill., where an 11-person court was 
convened. Four of them were officers. The trial judge advocate 
challenged one of the officers for cause and another one peremptorily. 

So all they had left was 
seven enlisted persons. Those seven enlisted men served as the trial 
court of the accused. I think they gave him a $50 forfeiture for 2 
months and perhaps about 60 days of confinement. 

That is completely in line with sentences which have been given for 
the same offense by officer courts 

Mr. RIVERS. That  is right. 
Mr. SMART. So this provision doesn’t seem to be detrimental to 

enlisted men. 
Mr. DEGRAFFENRIED. 
Mr. BROOKS. Mr. deGraffenried. 
Mr.  DEGRAFFENRIED. Mr. Smart,, just for my information, is there 

any provision in this act or in existing law where the court is sitting 
both as a jury and a court for asking to see if the members are really 
qualified to ask them questions such as these, whether each of them 
believes in capital punishment or whether they would convict on cir- 
cumstantial evidence or whether they heard so much about the case 
and are so familiar with the facts that they couldn’t give the defendant 
a fair trial? 

Mr. SMART. No. 
Mr. DEGRAFFENRIED. There is nothing provided like that, is there? 
Mr. SMART. No, because trial by jury is a civilian protection, a 

constitutional right that does not follow a man into the service. 
Mr. RIVERS. Wouldn’t the law officer rule on whether or not ques- 

tions of the court would be admissible? 
Mr. SMART. The only way that can be reached, Mr. Rivers, is to 

challenge a member of the court for cause. After you have once 
exercised your one peremptory challenge, then the only remaining 
challenge you ha le  is a challenge for cause which must rise or fall 
upon its own merits. 

Mr. RIVERS. Well, that  is the way you could reach Mr. deGraffen- 
ried’s objection, there. 

Mr. LARKIN. That  is right. 
Mr .  RIVERS. On the separate merits of the individual’s statements. 
Mr.  SMART. That would be the only way. 
Mr.  PHILBIN. Do you have any way provided by which the accused 

can object to the members of the court? 
Mr. LARKIN. Yes. There are challenges for cause as to each mem- 

ber. And then you have a peremptory challenge where you can 
challen e one member, that  is any one member, without reason a t  all. 

Mr. LARKIN. According to the modification we have made, yes, sir. 
Mr. DEGRAFFENRIED. What I had in mind, though: There are 

oftentimes where the counsel doesn’t have any information. The 
only way he has of getting the information is by asking the person 
himself as to whether he has heard so much about the case that he is 
prejudiced on one side or the other and couldn’t go by the evidence 

The defense counsel did the same thing. 

May I ask a question, Mr.  Chairman? 

Mr. w. IVERS. Each defendant could challenge one man? 

890886 0 - 5 6 3 9  
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in the case. You wouldn’t have heard one thing about i t  one way or 
the other. 

There axe certain people who don’t believe in capital punishment 
under any circumstances. Well, he might not have expressed his 
opinion. But the only way you could find 
it out would be b asking him. 

Mr. ELSTON. There is no limit to the number of challenges for 
cause? 

Mr. LARKIN. No, sir. 
Mr. ELSTON. And my understanding is that  the rules are practically 

the same as they are in the civil courts. You may examine any 
rnemDer of the court and if the court is satisfied that any member of 
the court is prejudiced against the accused or he doesn’t believe in 
capital punishment or there is any reason why he can’t grant a fair 
and impartial trial, a challenge for cause will lie? 

Mr. LARRIN. That is right, and be sustained, I should say, on the 
proof of any of those circumstances. 

Mr. ELSTON. Yes. 
Now, Mr. Chairman, Mr. Smart mentioned about his having talked 

to a number of enlisted men. I think the record ought to show the 
facts with regard to Mr. Smart’s investigation into this subject and 
where he interviewed these men. 

Mr. BROOKS. Would you like to elaborate a little bit on that, Mr. 
Smart? 

Mr. ELSTON. I t  is quite illuminating. 
Mr. BROOKS. I think i t  is very important. 
Mr. ELSTON. Because Mr. Smart took a lot of time last summer and 

fall while we were not in session. 
Mr. BROOKS. Mr. Smart, will you give us a little more detail about 

your investigation? 
Mr. SMART. Well, I would merely like to say three things. These 

interviews included 140 colored troops out of the total of 930, so there 
is a fair representation of both colors in these totals. 

I would further point out that  the colored enlisted man expressed 
his preference for this option for exactly the  same reasons as the white 
soldier did. 

One is that  they feel that  officers, in the main, have never served in 
the enlisted grades and do not understand the problems of enlisted 
people. While they don’t expect any particular sympathy from the 
court because of that, a court which might include enlisted persons, 
nevertheless they feel that  they would have more understanding. 

The second reason is this: They say it is much more deinocrat’ic. 
They just like the idea that they have a choice. They say “We would 
have it in civilian life and we like the idea that we can have i t  here.” 

Now as to the number of places I visited, :hey are seven in number. 
They represent only Army and Air Force installations. I tried but  
was unable to get the time to make a similar survey of naval instal- 
lations. 

Rather than impose on the time of the committee any more, Mr. 
Chairman, I would offer a tabulated result of my interview with the 
men. 

Mr. BROOKS. Tell me this: Do you have copies of that? Of course 
the committee can get those from the record when it is printed. 

That is what I had in mind. 

You wouldn’t know it. 

Mr. LARKIN. T9 hat is right. 

They have two particular reasons for wanting it. 

It is prepared for the record, if I may offer it for the record. 
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Mr. SMART. I can furnish each of you with copies if you so desire, 
sir. 

Mr. BROOKS. If it isn’t much work, that  would be fine. I think 
every member of the committee would like to study that  while we are 
deliberating on the bill. 

Mr. RIVERS. It is very good information. 
(The information referred to is as follows:) 

Military justice interviews, enlisted men, Oct. 4-Ocl. 94,  1948 

Place 

Lacklaud Air Force Base ..... 

ATC-Induction Center.. -. . . . 
San Antonio Tex.. . __.___.__ 
Eeadquarterk 4th Army Fort 

Sam Houstdn, San Antonio, 
Tex. 

Kelly Air Force base, Air 
Materiel Command, San 
Antonio, Tex. 

Topeka Air Force Base, 
Topeka, Kans. 

Scott Air Force Base, Belville, 
Ill. 

Fort Knox, Ky., 3d Armored 
Division, Armored Center. 

Wright-Patterson Air Force 
Base, Dayton, Ohig. 

Total ____. . __. -. . . . . . . -. 

1 7 did not vote. 

Designation of unit 

Headquarters noncommis- 

o c s c l w  ...-..-. ~ .....___._. 
Trainee flight. .. . ___. . . . . __. 
Headquarters Detachment, 

Medical Field Service 
School. 

25th T C  Co. (colored troops). 
Specialist noncommissioned 

qmcers: Cooks, bakers, etc. 
Miscellaneous group of non- 

commissioned officers. 
3050 Air Support Command 

Headquarters. 
(Coloredtroops) Headquarters 

Squadron. 
Miscellaneous group, head- 

quarters personnel. 
55th Stratesic Reconnaissance 

Wing . 
311th Air Division Head- 

quarters. 
3310th Base Service Squadron 

(colored). 
Student typing class.. . _ _ _ _  ~. 
Headquarters and Headquar- 

ters Sauadron. 

sioned of8ce;s. 

mand H e a d q u a r t e r s  Sup- 
port. Squadron. 

Miscellaneous enlisted men 1- 

--...--.___.__~_._....._._.._. 

Number 
in unit  

34 

20 
60 
51 

2o 
50 

40 

18 

22 

25 

50 

50 

50 

111 
34 

38 
40 
43 
40 

33 

50 

51 

830 

- 

?refer al 
officer 
court 

--- 
1 

14 
25 

4 

1 
1 

4 

0 

0 

0 

0 

0 

0 

23 
4 

4 
4 
0 
1 

6 

0 

4 

99 

Prefer 
court 

with a t  
least 

me-thirc 
enlisted 

men 

30 
6 

35 
47 

19 
49 

36 

18 

22 

25 

50 

50 

50 

88 
30 

34 
36 
42 
38 

27 

50 

40 
823 

?refer Ru 
enlisted 

men 
court 

With 1 

d#:r 

0 

0 
0 
0 

0 
0 

0 

0 

0 

0 

0 

0 

0 

0 
0 

0 
0 
1 
0 

0 

0 

0 
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Mr. ELSTON. Now, Mr. Chairman, I have a question or two about 
the section. 

Mr. BROOKS. Mr. Elston. 
Mr. ELSTON. First of all, I would like to ask whether or not article 

25, subsection (a), is the section that permits naval officers to sit as 
members of a court convened by an Army commander and vice versa? 

Mr. LARKIN. That is right, Mr. Elston,< It is purposely made 
broad to tie in with the other article which provides reciprocal juris- 
diction. The exercise of the reciprocal jurisdiction of one service over 
another as you will recall will depend upon the rules set out by 
the President. 
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But this does provide the statutory authority whereby officers of 

Mr. RIVERS. That  is like the MATS? 
hlr. LARKIN. That  is right. 
Mr. ELSTON. Now what has been the position with respect to 

warrant officers heretofore? 
Mr. LARKIN. Heretofore of course they have not been eligible or 

competent. 
A h .  ELSTON. Yes. 
Mr. LARKIN. And this is a continuation of the provision provided 

in Public Law 759. 
Mr. ELSTON. I think you have explained already the other question 

I had and that was a definition of the word “unit” in line 15, wherc. 
you say lLw1iere a person is not a member of the same unit.” 

Mr. LARKIN. That is partially defined, I should say, in the second 
paragraph of subdivision (c). Your bill, if you will recall, last year 
provided for the Army only that no enlisted person in the same 
company or corresponding unit would be eligible to sit on the court 
of an accused from that unit. K e  have continued the samc idea of a 
unit, but since we were dealing with the S a v y  as well, the nearest 
unit we could arrive at  was a ship’s crew. 

The definition is not very complete, I concede, but it is difficult to 
find an exact comparison. So we lrft it or 
we felt it best to leave it to the departmental sccretarics to drtcrmine 
the units that they think appropriate for their own services, but we 
have restricted them by not permitting them to say that anything 
bigger than a ship’s crew is a unit. 

Now of course in some few instances that may be a large body of 
people, such as on a battleship, but we just couldn’t find any other 
unit and a t  least they can’t, say that a unit is something bigger than 
a ship’s crew, you see. 

A h .  ELSTON. Kow, it seems to me that prrhaps the lnngriagr in 
lines 19 and 20 might need a little clarification. The provision t h e  
is “but he shall br appointed as a member of the court only if prior 
to the convrning of such court the accusrd has requcstcd in writing 
that enlisted persons serve upon it.” Now does thnt mean when the 
notice is given that the court is to br convcnctl or does it mean prior 
to the actual convening of the court? 

Air. LARKIN. 1 think it rstcnds all the way up to the time that the 
court sits or actually convenes as you put it. It is after, in other 
words, the time whrn he is first servrd with chargrs. He has time to 
decide whether he desires to requwt rnlistrd men on his court. 

Of course it may cause some adrninistrativc problems in that we 
won’t know up to the convening of the court whether he intrnds to 
ask for rnlisted men and if h r  does and there arr none available the 
trial may have to wait several otlicr (lays until some rnlisted men 
are available. I think some consideration ought to be given to that. 

Mr. ELSTON. Well, it isn’t entirrly clear then as to just when the 
time ends for his rrquesting enlisted men on the court. 

Mr. L ~ R K I N .  1 should say a fair construction of this language is 
that it doesn’t end until he is arraigned. In  other words we may be 
faced with the fact that the court trial is all ready to start and while 
in most cases I would assume the accused and his counstl would 
make his request known before the day, a numbcr of them may pur- 
posely not do so just to drlay the start of the trial. 

one service can sit on the courts of others. 

They were made so by the Elston bill last time. 

Actually there is nonr. 
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Mr.  DURHAM. The man might have to spend several days in the 
brig. 

Mr. ELSTON. Yes. Of course they would know that, if he had to 
spend several days in the brig. 

Mr.  LARKIN. Oh, yes. Then I think he could not complain about 
that, certainly. 

Mr. ELSTON. After all, it could be taken care of by always having 
some enlisted men available in the event the question is raised even 
a t  the last moment. 

Mr. L ~ R K I N .  I suppose that is so, except it woiild be administra- 
tively easier if we could provide some fair time in advance of the 
actual sitting of the court but after the serving of charges. Otherwise 
you will have enlisted men sitting around not knowing whether they 
are going to be used or not or whether it is necessary to have them. 
51r. ELSTOX. Well, do you think we should spell it out in this 

section or leave it for regulation? 
Mr. JARKIN. JJrell, if the committee is content to construe the 

language as meaning some short reasonable time before arraignment, 
some time aftcr the signing of charges, I think that is sufficient. It 
is difficwlt to spell out numbers of days because then it becomes very 
iaflexihie and the time that  elapses between the referring of the charges 
and the start of the trial varies so greatly that any 1 day or any 
number of (lays is really difficult to determine. 

Do you have anything you can add to  that, Colonel? That  is 
thr point you had in mind, I think. 

Colonel DISSMORE. Yes. 
J f r .  Chairman, the difficulty as pointed up by this situation is 

this: I t  is s tmdard practice to appoint a general court martial and 
continue it in opcration for a given period of time 01 for a given 
number of cases. That  is administratively desirable. 

Xow, if you don’t know beforehand whether the accused who is an 
enlisted man is going to ask for enlisted men on the court, you may 
have to appoint a tiew court for each case which although not an  
insuperable administrative difficulty leads to a good deal of in- 
couvenicnce. 

hlr. RIVERS. Why couldn’t you circularize that amongst the enlisted 
men a id f i ~ d  out what they are going to do? 

Coloiicl D I S S V ~ R E .  You could, Mr. Rivers, but as Mr.  Larkin 
points out here this says he can make his election any time up to  
the timc3 the court meets. 

Mr. BROOKS. Why wouldn’t this be the better way to approve that, 
Colonel : At the time> h e  is advised of his rights-and we have specified 
that he  shall he advised of certain rights as Constitutional rights- 
we also iiisert in that particwlar provision a requirement that he be 
advised of his rights to request enlisted men, provided he does that  
before the court IS corivcned. 

Colonel DINSMORE. That  is in connection with investigation. 
Mr. BROOKS. Yes. 
Colonel DINSMORE. Yes, sir. 
Mr. BROOKS. We could do that, so that he could be well posted and 

5ir .  ELSTOX. Of course he might not have an opportunity to talk 

hlr. LARKIN. I think that is right. I think it should be after the 

make his decision early. 

to  his counsel until after that. 

formal referring rather than just  in the preliminary step. 
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Mr. SMART. Not only that, but the charges which are sent down 
for pretrial investigation may not result in trial a t  all, in which event 
he is selecting an enlisted man jury for a case that may not be tried. 

Mr. BROOKS. Well, I don’t refer to it specifically as necessary to 
be made at  the pretrial investigation, but a t  some date when he is 
advised of his rights that  particular right, can be stipulated. 

Colonel DINSMORE. Mr. Chairman, we are not by any means dis- 
posed to deprive the enlisted man of this right. I merely point out 
that  there is an administrative difficulty there on account of the uncer- 
tainty of the present language. 

Mr. LARKIN. We copied this language exactly from our provision, 

I could work out language of this kind, that  no enlisted person shall 
be tried without enlisted men when requested in writing by the 
accused within a reasonable time after the referring-which is a word 
of a r t  meaning the formal referring for trial by the convening author- 
ity-of these charges and before the actual convening of the court. 
Perhaps something like that would work out. 

Mr. ELSTON. Then you would have to interpret what was a reason- 
able time. 

Mr. LARKIN. Well, that is ri ht. 

because, let us assume that no court is going to be unreasonable. 
Mr. LARKIN. Well, under the present language the request can be 

made ri ht  up to the minute the court is scheduled to sit. 
Mr. ~ L S T O N .  I t  seems to me that is the way it ought to be. 
Mr.  LARKIN. I should say that is the clear construction of this 

language, Now if the committee decides that is the way they want 
it to be, I wouldn’t tinker with it. 

Mr. ELSTON. Yes. 
Mr.  LARKIN. I think it is construed that way in the commentary 

and if not, I think this discussion would so indicate. 
Mr. ELSTON. You can see where a man may not get counsel untiI 

the day before his arraignment or even on the day of his arraignment. 
He might change his mind. He may in the beginning think that he 
doesn’t want enlisted men and then he may decide that he does want 
them. He may find out something about the personnel of the court 
that  would make him change his mind, perhaps. 

I don’t think that an en- 
listed man ought to have two bites at the cherry, any more than 
anybody else should. If he doesn’t like the court that is appointed 
to try him, he then shouldn’t have the right to say, “Well, I w-ant an- 
other court,” any more than an officer should have that right. 

I mean up  
to say the time of his arraignment. 

Mr. Elston. But there is that  possibility. Perhaps K r. Smart and 

Mr. BROOKS. Does “reasona % le” add anything to what you have, 

Mr. BROOKS. That is the point exactly. 

Mr. ELSTON. I don’t mean after the court is convened. 

Mr. LARKIN. Yes. 
Mr .  ELSTON. When he is asked to plead to the charges. 
Mr. BROOKS. Mr. Smart, you have a suggestion? 
Mr. SMART. I honestly believe, in view of the provisions for counsel 

which are provided in this bill, that  an enlisted man is going to know 
that he has the right before he goes to trial to have enlisted persons on 
that court, As a practical situation I think it is going to be a rare 
thing where an accused is going to wait and try to gum up the works, 
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so to speak, and delay trial by waiting until the time the court is con- 
vened and then request enlisted men. 

I think that is going to be a rare case. And when it does happen, 
in that rare case, he is the person who is going to suffer because he 
is going to lay in the “clink” until they get to trial. I think he is 
harmed more than anyone else. I think, practically, it is not going 
to cause any trouble. 

Mr. ELSTON. Well, I think in view of the interpretation of it 
already, if that  follows through, you won’t have any trouble with it. 

Mr. LARKIN. I think so. 
Mr. SMART. I had one more observation which I think this com- 

mittee ought to interpret, when they provide that ‘(the accused has 
requested in writing.” h’ow it seems to me that the language there 
is pretty clear and means the accused. But I can tell you this case 
has arisen, which is now in the Judge Advocate General’s Department 
of the Army: the attorney for the accused made the request for the 
enlisted men and insists that  he made it a t  the request of the enlisted 
defendant. 

Mr. ELSTON. Wouldn’t it be all richt to sav “the accused or his u 

counsel”? 
And I 

believe I would make the accused himself sign that application so he 
will never then be heard to say that he didn’t want them. 

Mr. SMART. I believe I would leave it “the accused” here. 

Mr. DEGRAFFENRIED. Didn’t authorize his counsel to do it,  
Mr. SMART. That is right. 
Mr. DURHAM. I don’t see how you could put that  interpretation 

on that--“accused has requested in writing that enlisted persons 
serve on it.” This says “in writing.” 

Mr. SMART. That is true. Of course as a matter of form in your 
civil courts the attorney is authorized to do many things as the agent 
of his client. Perhaps that is the thought that  is carried over here. 

But I believe now that the committee should clearly express its 
intent that this means that the accused himself shall sign it and not 
delegate that authority to anyone else. But I would not want to 
prejudice the case which is already existing by the present interpreta- 
tion of the committee. 

Mr. BROOKS. Your idea is this, is it ,  that the right is so important 
in your mind that the accused should be required to sign the applica- 
tion to indicate that he is fully apprised of his right? 

hlr. SMART. And that he personally makes that choice and does 
the signing personally and doesn’t delegate it to anyone she-counsel 
or otherwise. 

Mr.  ANDERSON. Mr. Chairman, I have a suggestion. Why not 
make it very clear by putting after the word “accused” “himself”? 

Mr. DEGRAFFENRIED. “In person” or something of that  kind. 
Mr. LARKIN. “The accused has personally requested,” I would 

think would make it nondele able. 

intent of the committee. 
Mr. ANDERSON. ,Just anyt B ing that makes clear that  that  is the 

Mr. BROOKS. Do you make that as a motion? 
Mr. A ~ D E R S O N .  I make that  as a motion. 
Mr. BROOKS. An objection? If not, we will insert the word 

“personally. ’’ 
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Mr. ANDERSON. I would like it noted that that is the first suggestion 
1 have made that has been adopted. 

Mr. BROOKS. Mr. deGraffenried. 
Mr DEGRAFFENRIED. Mr. Larkin and Mr. Smart- 
Mr. SMART. Yes, sir. 
Mr. DEGRAFFENRIED. Over on page 23 of the bill, on line 19, it says: 

No person shall be eligible to  sit as a member of a general or special courts martial 
when he is the accuser or a witness for the prosecution or has acted as an investi- 
gating officer as counsel in the same case. 

Would it be worth while in your opinion to add to that “or who has 
a fixed opinion as to the guilt or innocence of the accused”, or can you 
reach that in some other way? 

klr. LARKIN. I think you reach that  in your challenge for cause. 
hlr. DEGRAFFENRIED. All right, sir. 
A h .  LARKIN. I think that is clearly taken care of under that. 
Mr. DEGRAFFENRIED. All right, thank you. 
Mr. BROOKS. hlr. Elston has another question. 
hlr. LARKIN. Yes, sir. 
hlr. ELSTON. Just to get the record clear, does the term “enlisted 

persons” include warrant officers? 
Alr. LARKIK. No, sir; it does not. 
hlr. ELSTON. So that when a man demands enlisted men on the 

court i t  means persons below the grade of warrant officer? 
hlr. LARKIN. That is right. 
Mr. BROOKS. I have a question, too. Now the accused must 

personally request in writing that enlisted persons serve on the court. 
Suppose you got several accused and one makes a request and one 
doesn’t make a request, what is the situation? 

Alr. LARKIN. I assume that severance would have to be granted as 
t o  the accused. 

hlr. BROOKS. Even though both are charged with identically the 
same offense involving identically the same set of facts? 

h h .  LARKIN. That  is right. Because, you see, this is a t  the option 
of the accused himself and i t  is his riglit to exercise it. On the other 
hand, there is no authority for anybody to put enlisted men on his 
court without, his request. I can see no solution other than a severance 
of the case. 

Mr. ELSTON. Is it a matter of right that an accused person can 
demand a separate trial? 

Mr. SMART. No. 
Slr. DEGRAFFENRIED. That  is the point I asked you the other day, 

and you said there wasn’t any other way. 
Mr. SMART. He can as a matter of right request it, but i t  is dis- 

cretionary whether or not it shall be granted. 
Mr. ELSTON. It scems to me it would be reversible error if he 

were granted a trial with enlisted men because the enlisted men were 
given to his codefendant and the court refused his request for a 
separate trial before an  all-officer court. 

That  is discretionary. 

Mr. LARKIN. I should think so. 
ldr. BROOKS. I want to hear from the Colonel on that. 
Colonel DINSMORE. I agree with Mr .  Elston. 
If the committee will indulge me, I would like to address myself 

one step further on the appointment of enlisted men. The difficulty 
arises from the language in the act as we have drawn i t :  “But he 
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shall be appointed as a member only if prior to the triai the accused 
requests i t . ”  Therefore, you can’t appoint your court until you get 
right up to the arraignment. Now if we could find some way of 
saying that he shall not be tried by a court which does not include 
enlisted men of the number a t  least one-third of its members if he 
requests it, then you could appoint a court in advance, you understand, 
with enlisted men on it and maybe you could appoint another one 
without enlisted men on it, so that when the man made up his mind 
you could try i t  by either court. 

Mr. BROOKS. Colonel, if we don’t put in some stipulation along 
that  line, here is the result, isn’t i t :  That  every enlisted man can get 
a severance in every case, almost, where there are two or more de- 
fendants? 

Colonel DINSMORE. I think that will necessarily follow. 
Mr. BROOKS. Because the enlisted man can decide in advance 

‘we want to separate these cases and I will demand enlisted men and 
you just don’t ask for it, and then we automatically have a severance.” 

Colonel DINSMORE. That  seems to me to be inevitable, Mr. Chair- 
man. 

Mr. SMART. There is no way to  get around that that I see, Mr. 
Brooks. 

Mr. BROOKS. Unless we stipulate here by separate provision that in 
the event one defendant asked for enlisted men the court shall then 
be composed of one-third enlisted men. 

Mr. L ~ R K I N .  I don’t think it is necessary, frankly. 
Mr. PHILI~IN. You think you would rather go ahead and give them 

a severance in that situation? 
Mr. LARKIN. Yes. 
Mr. SMART. I n  any event a severance should be granted. 
A h .  ELSTOK. hlr. Chairman, I had another question. I believe 

someone who testified before us indicated that there is a loophole here 
in that enlisted persons could be excluded if it was considered impos- 
sible to obtain competent enlisted persons. Now, can you give us 
any case in which competent enlisted persons might not be available? 
There rife always more enlisted persons around than there are officers. 

That  specific provision in sub- 
division (c) was, as I recall, objected to by A h .  Wolman. It is a 
difference and one which I wish to point out to the committee. It 
differs from the provisions of the Elston bill last year. 

Last time it was provided, that is your committee provided, for 
the Army only that where an enlisted man requested enlisted men on 
his court, he could not be tried unless such enlisted men were on the 
court, although members of his own company were not competent 
to sit on that court. 

Now, when we addressed ourselves to the problem of enlisted men 
and tried to make it apply to  the Navy as well-and as designed by  
your committee problems of the Navy I am sure were not before you- 
it seemed to us that you would have a number of circumstances in the 
Navy where a man would request enlisted men on his court and by  
virtue of the fact that none of the men in his own ship’s crew, in this 
so-called unit, were eligible to sit, you might be faced a t  sea particu- 
larly in special courts with the situation that  no other eligible men 
were available. 

hlr. LARKIX. Yes; that is right. 
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The men of his own ship, of course, are not eligible and the problem 
of trying to  transfer some enlisted men on the high seas from another 
ship is so great that unless you made provision for trying him without 
enlisted men even though he had requested them in those extraor- 
dinary circumstances, you couldn’t try him a t  all perhaps for a 
lengthy period of time. 

Now, we realized that  to leave any discretion with the commander 
was bordering on a situation where there might be criticism that  
commander would not follow the spirit of this provision and the 
inten tof Congress that  there be enlisted men where the enlisted men 
wanted them on generals and special courts. 

So for that reason we attempted in providing for that isolated 
exception that in such event the convening authority, if he finds the 
circumstance is such that  there are no eligible enlisted men available 
a t  sea, because the ship’s crew are not eligible, shall make a detailed 
written statement to be appended to the record stating why he found 
it impossible to obtain eligible enlisted men a t  the time, 

Mr. ELSTON. It doesn’t say “eligible.” 
Mr. LARKIN. well) i t  is the same notion, I think. 
Mr. ELSTON. Well, “competent”-an officer might interpret that  

to mean a person whn is incompetent by reason of lack of intelligence. 
Mr. LARKIN. Of course, there is a provision covering that, but our 

idea as I am trying to reconstruct i t  would have the exception apply 
only when there are no eligible men, eligible in the sense or competent 
in the sense that there are no enlisted men outside of the unit. 

Mr. ELSTON. Wouldn’t “eligible” be a better word than “com- 
pe tent ” ? 

Mr. BROOKS. I think so. 
Mr. ELSTON. I don’t know what the term “physical conditions” 

means, either, 
Mr. LARKIN. I think “physical conditions” are the physical condi- 

tions that  are encountered on the high seas where ships are separated 
physically. It is very dangerous and very difficult to transfer men 
from one ship to the other. 

And ‘(military exigency” I think has more to do with the isolated 
unit. I n  the commentary we set forth further our idea of how 
restricted the exception should be, where we say in the last paragraph 
of the commentary- 

The last sentence of the first paragraph of subdivision (c) was added t o  make i t  
possible t o  proceed with the trial where competent enlisted persons can’t be 
obtained. This is to avoid long delays in the  administration of justice and the 
expensive process which might otherwise be necessary of transporting witnesses 
or court members great distances. Such delays and  expenses would arise in 
connection with offenses committed on ships at sea or on isolated units ashore 
such 89 remote weather stations. The language of the subdivision makes it clear 
t h a t  mere inconvenience is no ground for proceeding with the trial without 
enlisted men on the court and  the requirement of a detailed written statement of 
the  ground insures that  the  purpose of the subdivision will be complied with. 

Now we intended that that be part of the legislative history, as 
instructions to the commandep and the people that write the manual 
that i t  would only be in the most exceptional type of case that they 
would proceed and i t  would only be after the commander writes a 
statement of the conditions he has faced which made i t  impossible for 
him to obtain enlisted men and the statement is to go with the record. 

It says “competent.” 
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So it will not just be acbitrery or capricious convenience of hia 
which he could adopt in order to avoid using enlisted men in the event 
he was the type of commander who wasn’t sympathetic with this 
provision. 

Mr. ELSTON. It seems to me, though, the word “eligible” would be 
a better word than “corn etent.” 

Mr. LARKIN. That  ma {e. I think we used the word “competent” 
because it occurs in the g eginning of subdivision (c), in the third lime 
under there, which is a word that we have borrowed from your 
language. 

Y our language read just that way, “competent”-and we continued 
it. 

Mr. PHILBIN. Would you have any objection to the substitution of 
“eligible” ? 

Mr. LARKIN. I wouldn’t think so. 
Mr. BROOKS.. Then if you do that, would you substitute that all 

the way through? 
Mr. h R K I N .  You would have to. I assume the word “competent” 

was used because of subdivision (d) (2),  which is a continuation of the 
provision of last year’s bill which leaves it in the discretion of the 
convening authority to appoint people of certain competency. 

Mr. PHILBIN. Yes. Competency usually goes to mental quality or 
capacity . 

Mr. LARKIN. That is right, and education, training, and 80 forth. 
Mr .  PHILBIN. That is right. 
Mr. LARKIN. And since that is also a part of it, why it was used. 

But  our notion as to when the exception would operate would be by 
virtue of there being no one competent in connection with the defini- 
tion of the word “unit,” that is the ship’s crew rather than the other. 

Mr.  ELSTON. Well, with that explanation probably the word 
“competent” is all right. 

Mr. BROOKS. Down in the last sentence of that  section you use the 
word “eligible.” 

Mr. ELsroN. I would suggest, Mr. Chairman, that Mr. Smart and 
Mr. Larkin go over this scction and if they feel the word “eligible” is 
more appropriate than “competent,” that it be substituted. 

RIr. LARliIN. Let us do that. 
Mr. BROOKS. That is an excellent suggestion. Unless there is no 

objection, we will refer it to them and take it up next time. 
Mr. LARKIN. May I ask if it is the sense of the committee that the 

substance as provided in this article is acceptable? 
Mr. ELSTON. 1 hndn’t any iden. of changing the substance a t  all. 
Mr. LARKIN. I see. 
Mr. BROOKS. The only thing that occurred to me is whet,her it 

would not be better to put a period ear!ier there, so that it would read 
“unless eligible or competent enlisted persons can’t be obtained.” 

Mr. LARKIN. Well, that leaves i t  wide open. 
Mr .  BROOKS. I think the thing that really- 
Mr. LARKIN. May I say we toyed with the idea “available,” 

hut it is a word of- 
Mr. PHILBIN. Limitation. 
Mr. BROOKS. The thing that ties that down is the succeeding sen- 

tence, though, which requires a detailed written statement, because 

You suddenly switch off. 
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“military exigency” and “physical conditions’’ can cover just about 
anything. 

Mr. LARKIN. Well, I think those phrases are valuable restrictions. 
Mr. PHILBIN. The commentary covered it pretty well, I thought. 
Mr. LARKIN. I think so. 
Mr. BROOKS. Yes. 
Mr. LARKIN. We tried to spell that out carefully so the intent was 

quite clear. 
Mr. BROOKS. Any further discussion of it? If not, this article 25 

will stand adopted, with the one reservation which we have agreed on. 
M r .  LARKIN. Yes, sir. 
Mr. BROOKS. Article 26 
M r .  SMART (reading) : 

ARTICLE 26. Law officer of a general court-martial. 
(a) The authority convening a general court-martial shall appoint as law officer 

thereof an officer who is a member of the bar of a Federal coiirt or of the  highest 
court of a State of the United States and  who is certified t o  be qualified for such 
duty  by The  Judge Advocate General of the armed force of which he is a member. 
No person shall be eligible to  act as law officer in a case when he is the accuser or 
a witness for the prosecution or has acted as investigating officer or as counsel in 
the same case. 

(b) The law officer shall not consult with the  members of the court, other than  
on the form of the findings as provided i i i  article 39, except, in the presence of the 
accused, trial coursel, mid defense counsel, nor shall he vote with the members of 
the  court. 

References: A. W. 8 ;  Proposed A. G. IS., art’icle 24 (b). 
Commentary: This art’icle is derived from A. W. 8 with modifica- 

tions. The law officer is required to be a member of thc bar whetlicr or 
not he is a judge advocate or law specialist. Tho change in the position 
of the law officer is reflected in subdivision (b) which requires the ac- 
cused and counsel to be present’ when the law officer consults with the 
court, other than on the, form of the findings, and states that the law 
officer shall not be a voting member of the court. See article 51 as to 
rulings and duties of the law officer and article 39 as to when t’he law 
officer must be present’. 

iMr. BROOKS. I might ask you this: That  includes members of the 
District bar? 

Mr. LARKIN. That  is right, Mr.  Chairman. I can cite for the rccord 
title 28, United States Code, sections 41 and 88, which construe the 
Dist’rict of Columbia court as a Unit,ed States Federal court and clearly 
includes members admitted to  the District Court Bar. 

Mr. BROOKS. Mr. Elston, do you have some questions? 
Mr. ELSTON. You recall there was a good deal of controversy about 

subsection (b). That  is a dcparture from present law. I don’t know 
that  you stated your position on it, Mr. Larkin. Some of the wit- 
nesses who testified about this section objected to it. Others were 
for it. Now maybe you can enlighten us as to  why the present law 
was changed. 

I think we have touched upon this problem in 
a brief manner when we considered articles 39 and 51 , which also have 
to  do with the law member and his functions. This represents a 
change from both Army and Navy practice. The present Army prac- 
tice provides, since 1920, that  each general court have an official 
known as  a law member who rules on interlocutory questions during 
the course of the trial in the same fashion as we have set out in another 
article here and provided for this law officer to  do. 

Mr. LARKIN. Yes. 
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I n  the Army practice, however, this law member retired with the 
court after the conclusion of the case or the finishing of the evidence 
and consulted and deliberated with them, instructing them on the 
law of the case, and then voted with them on the findings and the 
sentence. 

Now the Department of the Navy, on the other hand, has not and 
never has had such a legal arbiter on its courts. The courts themselves 
rule on all questions of evidence and when they retire they retire 
alone. 

There is no person who is similar to the Army law member who, of 
course, for many purposes, is really a judge. In  studying the whole 
problcm of what kind of a legal arbiter there should be on general 
courts the committee was split on the ideal manner of providing the 
functions of this legal arbiter. There was no question in anybody's 
mind that there should be one in all general courts martial. 

The ultimate 
decision in this case was made by Mr. Forrestal, that the legal arbiter 
should rule on questions of law on the trial in the same way the Army 
law member does at  the present time, but that he should not retire 
with the court and continue to act as a judge insofar as he instructs 
the court in closed session and thereafter act in effect as a juror in 
that  he votes on the findings and sentence. 

The idea principally uw to make the law officer more similar to the 
judge in a civilian court and to act as a pure judicial officer and further 
for the first time to put on the record in open court the instructions 
that he does give the court on the elements of the offense and on the 
presumptions of innocence, reasonable doubt, and various other 
principles which were put in the law last year by your committee. 

There's no question about it. The pro- 
ponents of the present Army system feel that the law member is of 
great assistance when retiring with the court and instructing them in 
closed session. They feel it is a protection for the accused, as a 
matter of fact. 

Inasmuch as no one knows what goes on, however, behind the 
closed doors and the elements of the crime and the law of the case are 
not preserved for the record, i t  is just impossible to tell whether 
erroneous law is given or not. 

The opponent? for this type of law officer felt that it was most 
valuable to have the instructions given to the court preserved on the 
record so that they could later be scrutinized and reviewed to deter- 
mine whether or not the law was accurately given to the court so that 
you could be sure that its verdict was based on the accurate instruc- 
tion of the elements of the offense and so forth. 

The provision as  written adopts the civilian idea more nearly than 
the law member in the present Army and Air Force system does. It 
is an  extension of it. 

Mr .  BROOKS. Mr. deGraffenried. 
Mr.  DEGRAFFEKRIED. There is nothing in here that prevents the 

lawyer who is not the law officrr from serving on the courts, is there? 
You might have an officer there or some member of the court or even 
two or three members of the court who are lawyers themselves. 

The question turned on what his functions would be, 

I t  is a difficult problem. 

Mr .  h R K I N .  That  is right. 
Mr. DEGRAFFENRIED. Is that possible? 
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Mr. LARKIN. I think so. 
Mr. DEGRAFFENRIED. Now suppose a law officer were to rule one 

way on a question of law and the members of the court who were 
lawyers themselves thought he was absolutely wron about it, would 

on them? 
Mr. LARKIN. It is absolutely binding, exce t for the fact of course 

for his o w n  personal reason not follow them, which is a situation that 
obtains in any court in the land. The ‘udge may rule on the questions 

the jury goes out and pays no attention to them whatever. But 
that is something over which no one has any control in any tribunal. 

Mr. DEGRAFFENRIED. He acts as the judge on questions of law? 
Mr. LARKIN. That  is right. He acts as an outright jud e on ques- 

tions of law and his rulings are final and bindin . d e t h e r  any 

of course is a different problem. 
Mr. BROOKS. It is just binding in reference to interlocutory deci- 

sions, isn’t it? 
Mr. LARKIN. And it is binding on his instructions, before they 

retire, as to the elements of the offense and on the other law of the 
case, if necessary. 

Mr. DURHAM. He would still have the right to rule on a mistrial, 
wouldn’t he? 

Mr. LARKIN. That is right; he has the right. On a motion for a 
dismissal or a motion for acquittal he has the right to  rule, but in 
that case as in the case of insanity his ruling is subject to veto by the 
court. 

Mr. ELSTON. Well, the theory of the whole thing was, then, to 
give the accused an additional safeguard? 

Mr. LARKIN. That is right, having the instructions on the record 
and segregating further the judicial functions of the law member from 
the previous practice where he is a combination of both. 

Mr. BROOKS. Is there further discussion on i t? If not, and there 
is no objection to the article, it will stand adopted as read. 

The next article, Mr. Smart. 
Mr. SMART (reading): 
ART. 27. Appointment of trial counsel and defense counsel. 
(a) For each general and  special court-martial the authority convening the 

court shall appoint a trial counsel and  a defense counsel, together with such 
assistants a s  he deems necessary or appropriate. No person who has acted as 
investigating officer, law officer, or court member in any  case shall act  sribse- 
quently as trial counsel, assistant trial counsel, or, unless expressly requested by 
the accused, as defense counsel or assistant defense counsel in the same case. 
No person who has acted for the prosecution shall act  subsequently in the same 
case for the defense, nor shall any  person who has acted for the defense act  subse- 
quently in the same case for the prosecution. 

(b) Any person who is appointed as trial counsel or defense counsel in the 
case of 9 general court mwtial- 

(1) shall be a judge advocate of the Army or the Air Force, or a law 
specialist of the Kavy or Coast Guard, or a person who is a member of the 
bar of a Federal court or of the highest court of a State;  and  

(2) shall be certified a s  competent t o  perform such duties by the Judge 
Advocate General of the armed force of which he is a member. 

(c) In the case of a special court-martial- 
(1) if the trial counsel is certified as competent to act  as counsel before a 

general court-martial by The Judge Advocate General of the armed force 

his ruling be advisory to the court or would it be a % solutely binding 

that any member of the court whether he is a f a v e r  or otherwise may 

of law and he may instruct the jury an d charge them and as it happens 

individual person decides that he doesn’t want to fo 5 low them or not 
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of which he is a member, the defense counsel appointed by the convening 
authority shall be a person similarly certified; and 

(2) if the  trial counsel is a judge advocate, or a law specialist, or a member 
of the bar of a Federal court or the highest court of a State, the defense 
counsel appointed by the convening authority shall be one of the foregoing, 

References: A. W. 11; proposed A. G. N., articles 18 (b), 24 (b). 
Commentary: Subdivision (a) of this article incorporates the 

opening clause and the fourth and fifth provisos of A. W. 11. The 
trial judge advocate is renamed the trial counsel, and the right of the 
accused to have a person requested by him act as defense counsel is 
subject to the availability of that  person. See article 38. 

Paragraph (1) of subdivision (b) incorporates the first proviso of 
A. W. 11, but the requirement that  counsel be qualified as set forth 
therein is no longer subject to the exception allowed where such 
qualified persons are not available. Paragraph (2) of this subdivision, 
the re uirement that  counsel be certified by the judge Advocate 

Subdivision (c) is based on the second proviso of A. W. 11. It is 
made applicable only to special courts martial, since the qualification 
requirements in subdivision (b) with respect to counsel for general 
courts martial are not subject to exception. 

The third proviso of A. W. 11, which has to do with the ri ht of 

while the sixth proviso, which limits who may act as the staff judge 
advocate of the reviewing authority, is found in article 6. 

Genera,  7 is drawn from article 24 (b) of the proposed A. G. N. 

the accused to counsel of his own selection, is covered in artic 9 e 38, 

Mr. BROOKS. That  has reference to general courts martial. 
Mr. LARKIN. And special. 
Mr. SMART. General and special, Mr. Chairman. 
Mr. ELSTON. Mr. Chairman, I would like to ask this question: 

There is nothing in this section that indicates that  the Judge Advocate 
General shall be a lawyer? 

Mr. LARKIN. That  is right. 
Mr. ELSTON. Well, don’t you think that that  provision should be 

written into the law? 
Mr. LARKIN. I believe they all are. That is, all those presently 

serving now all are lawyers. I know they are. And they have been 
for some time. I believe that years in the past that  hasn’t always 
been true. 

That question never did come up before us actually. 
Mr. BROOKS. Doesn’t that  get back to the corps proposition? 
Mr. LARKIN.  No; it does not, necessarily. 
Mr. SMART. No. 
Mr. LARKIN.  As a matter of fact, I don’t think the corps provisions 

in Public Law 759 so stipulated, either. 
Mr. SMART. I think that is true, Mr. Chairman. Public Law 759 

did not say that judge advocates of the Army or Air Force had to be 
lawyers, However, you will notice on page 25, in.subsection (l),  
where it goes on and specifies that  others who are not members of 
the Jud5e Advocate Department or not designated as legal specialists, 
if they are members of a bar of a State or a Federal bar and certified 
as competent in addition by the Judge Advocate General, are com- 
petent to serve in these capacities. 

So a legally qualified individual whether he is or is not a member of 
the Judge Advocate’s Department or corps may be qualified to serve. 
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I think it is anticipated certainly that where you provide for oth, rs 
outside of the Department that they must be legally qualified it must 
be anticipated that  members of the Judye Advocate’s Corps or Depart- 
ment or a legal specialisi must be similiarly qualified, even though the, 
law does not so state, because it gives the *Judge Advocate the authority 
to  pass upon his competency and I think he will not approve him 
unless he is so qualified. 

But I did want the record to show that situation and the intent 
of the committee in regard to it. 

Mr. PHILBIN. It would be a rather anomalous situation if you had 
a judge advocate who was not a lawyer himself passing on the com- 
petence of lawyers for assignment to these boys. 

\fr. SMART. E?tactly, sir. 
hir. ELSTON. Don’t you think we ought to spell it out in the law 

so there would be no q u d o n  about it? 
A h .  PHILBIN. How does the Army feel about that? 
Colonel DINSMORE. I didn’t hear that ,  hlr. Philbin. 
5ir.  PHILBIN. We are considering the question now of spelling out 

51r. LARKIN. The Judge Advocate General be an attornry 
Colonel DIKSMORE. Well, the Elston bill so requires. 
Air. L.\RKIN. Xo, it doesn’t-- 
I i r .  PHILBIK. Is that a present rcquiremcmt? 
5ir. SMART. That the judge rttlvocaatr must be a lawyer. 
Colonel DIKSMORE. S o t  the judge advocntc, but tho Judge r-ldvo- 

hlr. LARKIN. Ah- .  Elston n-as talking about the Judge Advocate 

in the law a requirenieiit that the judge advocate be an attorney. 

cate General. 

General. 
hir. ELSTON. I mean judge advocates generally. 
Air. LARKIN. Generallv? 
Air, ELSTON. Yes. 
Mr. LARKIN. Oh. On that  question, as I understand it, there may 

be in one or the other of the Judge Advocate Departments as they now 
exist or in the Office of the Judge Advocatc in the Navy an officer or  
two who has been there for 15 or 16 years who never has been admitted 
to the bar. 

But  their current administrative practice is a t  the present time that 
no one becomes a judge advocate or a law specialist in the Navy 
unless he is a lawyer. 

Mr. PHILDIN. Is that true of the Army? 
Colonel DINSMORE. Our requirement, Mr. Philbin, is that they be 

graduates of a recognized law school. Uniformly they go on and take 
a bar examination and get admitted, but you see we send these officers 
to school-line officers if you please, who apply for it, such as lieu- 
tenants. 

They go to. Harvclrd, Yale, California, Michigan, and others, and 
when they graduate they arc transferred to the Judge Advocate 
General’s Department. And it is not a requirement that they be a 
member of any particular bar. 

As I say, uniformly, they do go ahead and get admitted. 
Mr. PHILRIN. Would the Army object to a requirement that the 

Judge Advocate General be, a member of the bar? 
Colonel DINSMORE. I don’t think so, sir. I hcsitato to go on record 

for the Army without consulting the proper officials. 
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Mr. PHILBIN. On its face, would you see any objection to such a 

Colonel DINSMORE. The Judge Advocate General be a member of 

l l r .  DE GRAFFENRIED. The judge advocate. 
Colonel DINSMORE. Oh, any members of the Judge Advocate 

General’s Department? 
Mr. PHILBIN. Well, first the Judge Advocate General. It is the 

Judge Adovcate General who passes on the competency of these trial 
officers? 

Colonel DINSMORE. Yes. 
hlr. PHILRIN. Would you have any objection to that-that he be a 

member of the bar? 
Colonel DINSMORE. If the committee will indulge me, I would like 

to reserve my answer on that. 
hlr. BROOKS. We had better get answers, too, from the Navy, the 

Air Force, and the Coast Guard. 
Mr. LARKIN. n7ell, may we state the question. Is i t  in two parts: 

One, that  the Judge Advocate General himself be admitted to the bar, 
and then, two, that judge advocates or law specialists in the depart- 
ments will be admitted to the bar? 

Mr. BROOKS. That  is right. 
h l r .  I J ~ R K I N .  On the second one a t  least 1 should say if that  is 

provided it probably should be provided prospectively rather than 
retroactively because thc language of (b) (1) was written designedly 
in this fashion not to exclude a number-and I understand i t  is a vrry 
small number-of judge advocates who are and have been in these 
departments for some years and who are quite expert in court-martial 
and military law-, but  who did not take bar examinations. There 
are a vcry few of them, I undrrstand. 

hlr .  PHILBIN. I had that very point in mind. 
hlr.  LARKIS. That  is why we said ( l ) ,  they either be a judge 

advocate or law specialist or if they are not in those categories t h tn  
thry must be admitted to a Federal bar-that is, other officers through- 
out the sxvice-and (2),  they all must be certified by the Judge 
Advocate General. 

And to go further, of course you will notice that this is a substantial 
step beyond what is in the present law in that for a general court 
the trial counsel and defense counsel must bc a person qualified in 
both rrspects and no general court-martial case can be tried unless 
thcsr counsrl arc so crrtifird. 

Thc words “if available” have been delcted and it is mandatory 
now that  there be such qualified people acting as trial counsrl and 
defense counsel. But  i t  is in either of those categories and i t  has 
both those requirements. 

We will find out-- 
Mr. PHILBIN. I did not have in mind that  any such provision 

should br retroactive, but that  we might have the opinions of the 
departmrnts concerned rrlating to such a provision. 

hlr. LARKIN.  That  is right. 
Mr.  BROOKS, If there is no objection, we will just refer that to  the 

counsel. 
hlr, ELSTON. R e  might get one other answer before that  time. 

Can the serviccs give us some idea of how many officers might be 

provision? 

hhe bar? 

So there are two requirements in either case. 

8!IORk.(i 0--30--40 
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required in each of the services to perform the duties that  are required 
under this section? 

But  why don’t 
we save them? I don’t have the complete ones. May we save them 
until we bring back the answer on the first two? 

h l r .  LARKIN. lve have some estimates already. 

hlr .  ELSTON. Yes. 
Mr .  BROOKS. I n  that  connection, t,he average number of general 

courts-martial cases per month in the service. 
Air, LARKIN. We will furnish that a t  the same time, Air. Chairman. 
Mr. BROOKS. Any further questions on it? If not and there is no 

further objection to article 27, with the reservation which we hrtve 
made, i t  will stand approved. 

Article 28: Would you read that, Mr. Smart. 
Mr .  SMART (reading): 

ART. 28. Appointment of reporters and interpreters. 
Under such regulations as the Secretary of the Department may prescribe, 

the convening authority of a court martial or military commission or a court 
of inquiry shall have power to  appoint a reporter, who shall record the proceedings 
of and testimony taken before such court or commission. Under like regulations 
the convening authority of a court martial, military commission, or court of 
inquiry may appoint an interpreter who shall interpret for the court or commission. 

The power 
to appoint, however, has been shifted from the president of the court to 
the convening authority, since the latter will have control of the 
available personnel. 

hir .  BROOKS. You have heard the reading of the article. Any dis- 
cussion on it? If not and there is no objection, it will stand adopted 
as read. 

Article 29. 
Mr. SMART (reading) : 

ART. 20. Absent and additional members. 
(a) No member of a general or special court martial shall be absent or excused 

after the accused has been arraigned except for physical disability or as a result 
of a challenge or by order of the convening authority for good cause. 

(b) Whenever a general court martial is reduced below five members, the trial 
shall not proceed unless the convening authority appoints new members sufficient 
in number to provide not less than five members. When such new members have 
been sworn, the trial may proceed after the recorded testimony of each witness 
previously examined has been read to the court in the presence of the law officer 
the accused, and counsel 

(c) Whenever a special court martial is reduced below three members, the trial 
shall not proceed unless the convening authority appoints new members sufficient 
in number to provide not less than three members. When such new members 
have been sworn, the trial shall proceed as if no evidence had previously been 
introduced, unless a verbatim record of the testimony of previously examined 
witnesses or a stipulation thereof is read to the court in the presence of the accused 
and counsel. 

References: A .  G. T., article 46; proposed A. G. N., article 27; 
M. C. M., paragraph 38; N. C. & B., section 375-8. 

Commentary: This article is based on proposed A. G. N., article 27, 
and limits the reasons for excusing members of general and special 
courts martial. 

Subdivisions (b) and (c) specify the procedure for replacing absent 
members of general and special courts martial. Where a complete 
transcript of the testimony is kept, only the record need be read to the 
new members. However, in special court-martial cases where a 

- 

References: A. W. 115; N. C. & B ,  section 361. 
Commentary: This article is derived from A. W. 115. 
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com lete record is not ke t, only such previous evidence as is stipu- 

New members are subject to challenge for cause and if the parties 
have not used their peremptory challenges, are subject to peremptory 

late B by the parties may \ e deemed to have been introduced. 

ch%?edoo~s. How does that differ from basic law now? 
Mr. SMART. Well, I think that that  is substantially the same, Mr. 

Chairman. I believe that every effort is made to protect the rights 
of the accused. The record has to be read in the presence of the new 
members of course. 

Now, of course, you will notice in subsection (c), that  takes cog- 
nizance of the fact that  you may not have a reporter in a special 
courts-martial case. 

Mr. PHILBIN. Why didn’t you provide for a stipulation in sub- 
section (b)? 

Mr. SMART. Well, the point there is that  you may not have a 
reporter at a special court case, but the accused’s counsel and the 
trial counsel and the accused may stipulate as to the testimony which 
had been adduced up to that point. 

Mr. PHILBIN. You don’t provide that in subsection (b), but you 
do in subsection (c) and I wonder-- 

Mr. LARKIN. There is always a reporter. Subsection (b) refers to 
general courts, Mr. Philbin. 

Mr. PHILBIN. I understand that. Why shouldn’t it  be possible to 
have a stipulation between counsel for the accused and the trial 
counsel? 

Mr. LARKIN. I think when you have the verbatim record it is 
preferable that the new member hear the questions and the answers. 

Subsection (c) is only in the event you have no verbatim record, 
and i t  gives an out by stipulation if there is none. But of course d 
the accused does not desire to stipulate, they have to start anew. 

Mr. PHILBIN. Well, I mean you don’t permit them to stipulaee in 
subsection (b), do you? 

hlr. LARKIN. N o ;  that  is right, I think it is much more desirable 
that you require the reading of the verbatim record than stipulation. 

I might add, Mr. Smart, that the content of this article is in accord 
with regulations in the services heretofore, but it has not specifically 
been statutory. We felt that it  was important and desirable to 
make it statutory and it was provided in a fashion similar to this in 
the proposed Navy bill in the Eightieth Congress. 

Mr. PHILBIN. I had in mind the situation where you might haire 
cumulative testimony of several witnesses. Say ou had five wit- 
nesses. The testimony of two has already been Xeard. Three are 
to come along the same lines. A stipulation might well expedite 
business. 

Mr. LARKIN. Yes. 
Mr. PHILRIN. Without harming any of the rights of the accused. 
But I admit, of course, it  is an additional safeguard for the accused 

and it is entirely desirable. 
Mr. LARKIN. Yes. 
Mr. SMART, And, of course, you have the comparable situation.of 

a general court always being a court of record, whereas your speclal 
court may not necessarily be so. 

Mr. PHILBIN. Yes. 
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Mr. SMART. So, you abide by the greater formality in the court of 

hlr. PHILBIN. Yes. 
Mr. BROOKS. Now, Colonel Oliver had some objections to this 

particular article. As I recall, they were objections to subsection (c). 
A h .  LARKIN. I think his objections, hlr. Chairman, went to the 

fact that he would have preferred permitting a court to go on even 
though it’ were reduced below these minimum requirements. Per- 
haps I can find his objection very quickly here. 

Mr, BROOKS. Was his objection based upon the thought of double 
jeopardy? 

Mr. LARKIN. I think not. Well, he says and I will read from his 
formal statement-I have forgott’en the questions and answers aftcr- 
wards- 

As t o  article 29, subparagraph (a), we feel that  this article should specifically 
state tha t  the law member shall not be excused and  in those cases where uriatile 
to  a t tend by reason of physical disability or other cause tha t  no proceedings may 
be had in his absence. 

I don’t think his objection is well t’aken because this article concerns 
members of the court-not law members. We provide in another 
section that the trial may not proceed in the absence of a law member, 
now called law officer, under any circumstances. 

l l r .  BROOKS. Is that his only Objection? 
hlr. LARKIN. There may he a confusion of terminology in his mind. 

It is t,he only comment I sce in his formal statement, antl, as I SAY,  
1 do not recall what position lie may have talteri as elicited by questions 
from you. 

hlr. PHILBIN. You didn’t consider that these sections had ariy 
double-jeopardy features; did you? 

klr. LARKIN. The double-jclopardy provision operates in the normal 
fashion. 

hlr .  DEGR.~FFENRIED. h l r .  Larlrin. u-licn these new r n m i h r s  arc 
brought in as me,mbers of the court, is thcre ariy way to csercise any 
right to challenge them? 

l l r .  LARKIS. Yes, sir. 
h l r .  DEGRAFFENRIED. You have that in. 
Mr. LARKIN. Yes. 

record. 

There is no exception to it, certainly. 

The challengc continues in exactly tlic same 
And, if you haven’t used your percimptory cliallengc, ~vliy it is 

Arid wc spell that out spc~citicnlly 

Kew members are subject to challenge for cause, and i f  thr rlartics have not 

But  this is designed to ensure, i f  a court falls 1)clow tEic set mini- 

If a man is sick or tlics-that is a court member-and if you can’t 

Mr. BROOKS. Mr. Elston, do you have some questions? 
hlr. ELSTON. KO. 
Mr. BROOKS. Any further questions? If not and there arc’ no 

further suggestions, gentlemen, article 29 wlill stand adopted ri,s 
read. 

h’ow that completes part V which u‘t: passed antl which will bring 
us back a t  the next session of this committee to the article- 

way. 
available against the new mem1)cr. 
in t’he commentary, the last paragraph of which says : 

11n~d t,heir peremptory challei~ges are subjcct to pcrcrnptory challenge. 

mums, a man will not h: coiivictcd with less than tliese minimums. 

replace him, a mistrial rcsult,s. 
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Mr. SMART. Article 59, Mr. Chairman. 
Mr. BROOKS. Fifty-nine. 
I think it would be useless to start on anything new a t  this session 

of the committee. We will go over, then, a t  the next session to 59. 
Now, there are several matters which we bypassed, and we haven’t 

come back to them. It is such a late hour, I think i t  would be wise to 
pass these, too. 

Mr.  LARKIN. May I make this suggestion-I will do i t  any way 
you desire. We have been working on the half a dozen articles which 
you have instructed Mr. Smart and myself to furnish some clarifying 
language on. 

We are in fairly good position to offer those to the committee, but 
I wondered if we might not hold them because there will be others I 
believe as we continue our reading. 

Mr.  BROOKS. Yes. 
hlr .  LARKIK. We might hold them to the last hour of your entire 

considerations, when Mr.  Smart can offer them article by article, and 
you can quickly clean them up, I think, all a t  once. 

Mr. BROOKS. I think that is all right. There is not enough there 
to engage the attention of the Committee for any lengthy time. 

Mr. LARKIN. I don’t think so. We are, of course, attempting to  
draft them in accordance with your instructions, and your function 
will be to make sure that  we hare. That  is about all. 

Mr.  BROOKS. We are very anxious to finish the bill, but not SO 
anxious that we want to neglect any part of it. I would like to  sit 
this afternoon, but we have the oleo bill coming up, and I suppose 
that some of us are in shape where they want to be present all the time 
on that oleo bill, and, therefore, if there is no objection, the committee 
will stand adjourned until 10 o’clock in the morning. 

(Whereupon, a t  11:55 a .  m., the subcommittee adjourned to re- 
convene on Friday, April I ,  1949, a t  10 a. m.) 
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The subcommittee met a t  10 a. m., Hon. Overton Brooks (chair- 
man) presiding. 

Mr. BROOKS. The committee will please come to order. 
Before we start on the next article, my colleague, Mr. Kilday, just 

mentioned to me the case of the American post-exchange worker from 
Germany who was recently apprehended over here and charged, as I 
understand it with black-market operations in Germany. He  has 
been taken back to Germany for trial. 

Now, in cases of that sort, are there any regulations regarding the 
removal of accused persons from one section of the country or one 
continent to another? There is no extradition procedure in the serv- 
ice; is there? 

Mr.  LARKIN. No. They are subject to the Articles of War by 
virtue of either being military personnel or civilians who come under 
the jurisdiction. 

Mr. Brooks. Wherever the offense occurs, they can be tried? 
Mr. LARKIN. That  is right, 
Mr. BROOKS. And they can be moved from one place in the world 

Mr.  LARKIN. Yes, sir. 
A h .  BROOKS. Without any extradition? 
Mr.  SMART. I think the facts in that case were, briefly, from what I 

gather from the newspaper, Mr. Chairman, that the civilian was serv- 
ing as a manager of a PX in Germany by virtue of a contract with the 
Government and he misappropriated cigarettes or some other articles 
of merchandise and engaged in black-market activities. 

Then he violated the terms of his contract and, in effect, went a. w. 0.1. 
from his duty and got back to this country. He, a t  the time of the 
commission of the offense, was subject to the-Articles of War. So, 
having gone a. w. 0.1. and still being subject to being prosecuted, they 
merely came to this country, apprehended him and flew him back. 
And he is already back in Germany now. 

to  another? 

Mr.  BROOKS. But not for a. w. 0. l.? 
Mr. SMART, No, sir. 
Mr. BROOKS. A civilian couldn’t go a. w. 0.1. 
Mr. SMART, No. 

subject to the Articles of War. 
A h .  BROOKS. Yes. 

But  the point is there he left Germany while 

(1163) 
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J f r .  SMART. He voluntarily left and without permission, or without 

A h - .  BROOKS. Ycs. 
Jlr .  SMART. So they contend, antl I don’t say rightly or wrongly, 

they have a continuing juristlirtiori. 
5fr. BROOKS. \Vcll, I don’t think we should go into petty cases. 

The question that I thought was pcrtincrit is the question of cxtradi- 
tion there, antl I knen- of no provisions rcquiring extradition in service, 
regardless of whrre a man is. 

51r. L ~ R K I N .  Yes. 
Xlr. BROOKS. In civilian life, you woultl liavc extradition pi~occed- 

termination of his contract with the Government. 

ings. 
J l r .  L.~RKIx;.  Yes, sir. 
J l r .  BROOKS. ?;ow, whcn we adjourned yestcrdny, we were on 

what nrticlc, l l r .  Smart? 
J l r .  S M ~ R T .  Kc had conclutlcd articlc 29. I j r .  Chairman. You will 

recall that you had rcqucstctl that certain statistics bc furnislicd to the 
committcc as to the number of legally qualifictl personnel now available 
in all of thc serviccs. 

Admiral Russcll is licrc arid may wish to be hcard on i t .  And the 
committcc might wish to scttlc that particular point at  this time. 

111,. BROOKS. That \voultl be an rxccllerit itlea. If you have the 
statistics antl ready to  report on i t ;  yes. 

111.. L ~ R K I N .  l l a y b c  111.. Larltin litis some background to give to 
the commit tee bcfow Admiral Russell gocs on? 

hlr .  L ~ R K I S .  S o .  I think I liavc some of the statistics on the 
Army and Air Force, although the rcprescntativcs may have more 
statistics than I liavc. But 1 don’t have thcm for the Navy; and I 
think, if  you would lrt Atlmiral Russell put them in the record, we 
could do that first and tlicii follow- with the others on the samc subject. 

h l r ,  BROOKS. Finc, sir. 
Admiral RUSSLLL. As I understood, there w ( w  four questions 

asked over herr rclating to naval statistics-some of it to numbers 
and some of it to  qualifications of our law specialists. 

hlr. SMART. That is right. 
Admiral RUSSELL. I don’t have any prepared statement to  put in 

hlr. BROOKS. All right, sir. 
Admiral RUSSELL. W e  have at thc moment 241 law specialists. 

We have 30 naval Reserve officers who have been retained on active 

hlr .  BROOKS. Now, when you say “We,” you mean the Navy? 
Admiral EUSSELL. I mean the h’avy; yes, sir. 
hlr .  BROOKS. Yes. ’ 
Admiral RUSSELL. In  addition, thew are, I belicvc, 48 unrestricted 

line officrrs with a law education and who arc qualified for that duty; 
but,  of that number, there are only six or seven who are now working 
at i t .  

h l r ,  RIVERS. Khcn  you say that number, you say only six or seven 
of that number, you mean with the basic background to qualify them 
to be lawyers? 

Admiral RUSSELL. I mean the naval officers who went to law school. 
I f r .  RIVERE. I say the basic background, and who had some expe- 

rience in i t?  

That  inquiry gocs to articlr 2 7 .  

You have thcm, do you, Admiral? 

the record. I can just answer it, though. 

duty. 
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Admiral RUSSELL. Yes, sir. 
Mr. BROOKS. You have 241 law specialists? 
Admiral RUSSELL. That  is correct, sir. 
Mr. BROOKS. Now, how many of them are qualified to practice 

before the high State court or Federal court? 
Admiral RUSSELL. I still don’t have that figure. When we took 

them in, our  requirements for eligibility were that they should be 
either graduates of an accredited law school or admitted to practice 
before the court of last resort in some jurisdiction. 

So far as we know, nearly all of them are members of the bar some- 
where. There may be some small number that for some reason or 
other did not get admitted. I will have those figures and put them in 
the record. I don’t believe there are over 15 or 20 of them. 

Mr. BROOKS. You mean 15 or 20 what? 
Admiral RUSSELL. That are not members of a bar somewhere. 
Mr. BROOKS. Yes. 
Admiral RUSSELL. Yes, sir. 
I might say-I would like to put this off the record. 
(Discussion off the record.) 
Admiral RUSSELL. This can go on the record now. 
All our law specialists are either members of a bar, admitted to 

practice before the court of last resort in some jurisdiction, or they are 
graduates of an accredited law school by-I can’t think of the name 
of the association. I believe it is the Association of American Law 
Schools. 

Mr. BROOKS. The other day when we were discussing i t ,  it  occurred 
to me that the rule might be fashioned so as to adapt itself to your 
situation, that  is, a graduate of an accredited law school or a member 
of the highest State tribunal. 

Mr. RIVERS. That  is right. 
Mr. BROOKS. I mean they are entitled to practice before the highest 

State court or the Federal courts. 
Mr. SMART. On the basis of article 27, you will note that there is 

nothing in the article which makes any requirement that  they be a 
graduate of an accredited law school. 

Mr. BROOKS. No. 
Mr. SMART. That  is a matter of regulation within the Department. 

The statute only prescribes that he shall be admitted to practice before 
a State or Federal bar. 

Admiral RUSSELL. That is the way we have regarded it. And that  
would represent no departure from our present practice. 

Mr. BROOKS. Yes. But I mean in order to conform to the present 
practice, if we amended this article so as to cover graduates of an ac- 
credited law school, i t  seems to me that would be a pretty safe course 
to follow. 

Admiral RUSSELL. Yes, sir; I would think SO. 
Mr. BROOKS. I don’t know, though, why a man when he raduates 

Of course, I can see where he might fail to qualify with the supreme 
court of the State or in New York the court of appeals which is the 
highest court there. And he might fail to go to the Federal court to 
qualify. 

And they are graduates of some law school? 

from a law school won’t immediately become a member o B the bar. 
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Mr. SMART. You have that  very situation in the Army today, with 
a ver capable general officer who graduated from an accredited law 

Mr. BROOKS. Now would that catch everybody in the Navy 

Mr. BROOKS. What about the other branches of the service? 
Admiral RUSSELL. I can’t speak for them, sir. 
Mr. BROOKS. Do you have any other figures you want to put in now, 

Admiral? 
Admiral RUSSELL. There was one other question asked as to how 

man additional lawyers we estimate we will need under the terms of 
this gill. 

Mr. BROOKS. Yes. 
Admiral RUSSELL. Our computation shows that we need 287 more. 
Mr. BROOKS. Two hundred and eighty-seven more. 
Mr. RIVERS. Do you say, Admiral, that you have lawyers in your 

set-up who are not admitted to any jurisdiction? 
Admiral RUSSELL. A very few; yes, sir. 
Mr. RIVERS. How are you going to cure that? How are we going 

to cure that? There is no question about their abilities. They are 
doin the work every day. 

Afmiral RUSSELL. That is correct. 
Mr. RIVERS. And from your own testimony, you have the finest 

system in the whole world? 
Admiral RUSSELL. My predecessor was one of those. 
Mr. RIVERS. Yes, sir. 
Mr. BROOKS. Well, you would cure it, wouldn’t ou, by amending 

Mr. RIVERS. Or admitted. 
Mr. BROOKS. Or admitted. 
Admiral R U ~ S E L L .  That  is correct. We put  it in the alternative 

when we wrote our eligibility rules. 
Mr. DEGRAFFENRIED. What does it mean to be an accredited law 

school? 
Admiral RUSSELL. There is an Association of American Law 

Schools, as I understand it,  which establishes certain standards 
and any school that  meets those standards is accredited. 

Mr. DEGRAFFENRIED. In  some States if you graduate from the 
State university you are automatically to practice law without any 
examination. 

Admiral RUSSELL. If I am not mistaken, there used to be a rule a t  
one time that any citizen in good standing could be admitted to the 
bar in some States. 

Mr. BROOKS. In my State, in Louisiana, they aduate from the 

safe in taking a aduate of an accredited law school. 
Mr. RIVERS. Fhat  is right. Of course, there are two reasons for 

that. One of them was the States wanted to protect their own uni- 
versities, and then the other reason they gave us was that they 
shouldn’t admit a man to the bar unless he knew something about 
State statutes. 

schoo 9 but never was admitted to the bar. 

? k E i r a l  RUSSELL. Yes, sir. 

this so as to say that any graduate of an accredite (i’ law school might 
be used. 

best law schools and sometimes they fail the bar. E ut you are pretty 



1167 

Admiral RUSSELL. I dare say that it is easier in sems instances to 
get admitted to the bar than it is to get a degree from an  accredited 
law school. 

Mr. RIVERS. That  is probably true. I know if I had my experience 
to go- 

Mr. DEGRAFFENRIED. Harder or easier to get admitted to the bar? 
Admiral RUSSELL. Easier. 
Mr. DEGRAFFENRIED. Easier to get admitted to the bar. 
Admiral RUSSELL. That  isn’t true in some places, but I think it is 

true- 
Mr. RIVERS. Knowing what I did when I took that blooming thing, 

I wouldn’t have taken it for a million dollars. It was just impossible 
to finish in my State. 

Mr. DEGRAFFENRIED. I n  a great many States now you can’t even 
get into a law school until you have had a certain amount of A. B. work 
or scholastic work in other schools-2 years or 3 years, 

Mr. RIVERS. That  is right. 
Mr. BROOKS, Mr. Smart, 
Mr. SMART. I think the additional point ought to be reiterated 

here which was made yesterday by Mr. Larkin, and that is that this 
provision here is something which is intended to apply in the future 
and not to apply retroactively. I know, within my own personal 
knowledge, instances of a number of officers, particularly Army and 
Air FoSce, who are not law-school graduates but are doing judge 
advocate work. 

But because of their 
particular ability and intelligence and long experience in court- 
martial work they have become very, very competent-more so in 
many cases than a great man le ally trained persons. 

Mr. SMART. They have had no legal training, but by association 
with court-martial work and by personal intelligence- 

Mr. DEGRAFFENRIED. And studying courts martial. 
Mr. SMART. And studying it diligently and faithfully they have 

become very proficient in the trial of cases. 
Mr. RIVERS. The should know something about evidence. 

think it would probably be unfortunate, I will say, if we took action 
here which would prevent the services from availing themselves of the 
services of such qualified people. I am sure that none of the judge 
advocates are going to certify as competent any of those people who 
they do not of their personal knowledge know are competent. 

Mr. RIVERS. You mean, if that goes for the past i t  can go for the 
future. Now I can appreciate fully what ou are talking about, You 

And you know, I have heard all kinds of things like you no doubt have 
heard-and this is off the record. 

Mr. BROOKS. We want this off the record. 
(Statement off the record.) 
Mr. SMART. Let me ask, back on the record, again, Mr. Rivers, if 

ou feel that the committee should amend article 27 to provide tha t  
t w  specialists and judge advocates shall be legally qualified in the 
future? 

I doubt if they ever had q y  legal training, 

Mr. RIVERS. They had no i Y  ega training? 

Mr. SMART, Wel ,  iy they do know something about evidence. I 

just can blanket them in. But it certai n9 y can happen in the future. 

Mr. RIVERS. In  the future? 



1168 

Mr. SVART. I n  the future. 
hlr. RIVERS. That  is right. 
N r ,  SMART. And that lie be a law graduate. 
hIr. BROOKS. What type now are you referring to? 

1Ir. SMART. Yes, sir. 
XIr. RIVERS. That  is right. 
XIr. S\.~ART. And that closes the gate that you are talking about. 
1fr .  DEGRAFFETRIED. Because while those untrained men arc gct- 

ting the experience that makes them qualified a lot of cases are bcirig 
tried in the meantime. 

JIr .  RIVERS. That  is right. 
3lr. BROOKS. I would like to put in the record, too, as to this idea 

of permitting a graduate of an accredited law school to bc eligible for 
appointment this thought: I n  my State, following the cornplction of 
your work in a law school you are required t o  take a bar examination 
hefore the supreme court and which is a w r y  strict examination. 

Sometimes as much as several months might elapse from tlic time 
you finish your course and the time you take the csamination and it is 
possible that a graduate of a law school fully accretlitcd might not have 
an opportunity of qualifying before the bar bccause of tliat fact. 

Admiral RCSSELL. Well, our espcrience wlicn we went into our 
procurement program here 3 years ago was that wr  clitln't look out. 
lye handcuffed ourselves by making tlir rulcs too rigid, and wc would 
keep out some fellow that is really prrt ty good. 

AIr. RIVERS. That  is right. 
Admiral RUSSELL. And we came up with this alternative eligibility 

requirement which has worked vcry well for us. 
1 I r .  RIVERS. Of course, if  you don't follow the procedurt Afr. Brooks 

indicated by giving them an opportunity to get in thew a-hen thcy gct 
out of school, they may be too old untlcr tlic bill we passed a y a r  or 
two ago about coming in under the wire as to age for being an officcr. 

Llr. BROOKS. Do you have anything, A h .  Elston, you want to say 
on tliat? 

1I r .  ELSTON. No. I think if you have the bill amcndcd to cxccpt 
those already in the scrvicc and then confine it in tlic future to those 
who comc in the scrvicc hcreaftcr, grarluatcs of accrrditcd law schools 
or those who have hccn atlmittctl to practicc in the highcst Statr  court 
or in the Fcdcral court, it will take care of it very wcll. 

AIr. BROOKS. I think wr arc unanimous in that agrcrmcnt and unless 
I hear objection I am going to suggest, J I r .  Smart, i f  you will, to frame 
an amendment that we can work it in thrrc a t  the very next mceting. 

Mr. LARKIN. %fay I ask a qucstion for guidance, N r .  Chairman. 
When you say that they in thc future arc rligihle if thcy are either 
graduates of an accredited law school or admittctl to the bar you are 
talking, I take it, of judge atlvocatcs or law sprcialists who are officer 
personnel ant1 arc officially a part of cither a corps, a dcpartmcnt, or 
the office of the Jutlgc Advocate Gcncral. 

,Mr. BROOKS. That  is right. 
iMr. LARKIN. But as to othrr pcrsonr in the scrvicc who arc quali- 

fied-and in wartime you hnvr a lot of lawycrs who come in and be- 
come officers and who arc mrmhcrs of tlic bar-thcy bc mcmbrrs of 
the bar in addition to being accrctlitctl by the Jutlgr Advocate General 
or certified by him. 

Either a gradu- 
a te  of an accredited law school or entitled to practice before tlic highest 
State tribunal or the Federal court? 

That  is my point. 
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You see, there are two notions here that  you should keep in mind, 
and that is that insofar as judge advocates or law specialists are con- 
cerned, I think it is entirely appropriate that  they be graduates of an 
accredited school or members of the bar. 

Now you may have a number of other lawyers in the service who 
you will have to use for the trial of cases, particularly in wartime, and 
who you should use and must use. It was the notion of Professor 
Morgan’s committee as to those the requirement should be admission 
to  the bar. 

J l r .  BROOKS. Why is there that difference? 
hrr. LARIiIN.  Because they are not doing the court-martial work 

Mr. ELSTON. They are not spec~ialists? 
\lr.  LARICIN. They are not specialists. 
Slr. BROOKS. You mean- 
hlr. LARKIN. But if they at least are admitted to the bar, which 

generally is the more severe test, a test that  is generally more severe 
than graduating from an  accredited law school, why the test should 
be a little more severe in that  respect. 

hlr. BROOKS. I s  i t  to give them training? Is that your thought? 
A h .  LARICIN. KO, to give assurance of greater capability. 
Mr. ELSTON. T think that  is right, because today there are lots of 

Out in Ohio they flunked 

hlr. L ~ R K I N .  They do in New York, too, all the time. 
Admiral RUSSELL. They do in the District of Columbia. 
RIr. RIVERS. They do i t  just about everywhere. 
hlr. ELSTON. There are some persons in the State of Ohio who have 

taken bar examinations a number of times and have never been able 
to make it.  

Mr. L ~ R K I N .  And I don’t think that type-- 
Mr. ELSTON. Yet what the admiral said is true, too, that  i t  is 

sometimes easier to get through the bar examination than it is to get 
through law school because some States have a very simple .require- 
ment, such as only an oral examination. You go before a judge in 
qome States and he aqks you a few questions and you are admitted to  
the bar. 

Mr. ~ R K I N .  That is right. 
Mr. BROOKS. Furthermore, in reference to those who failed before 

the bar, a great many of them that  take the bar examination may not 
be graduates of any accredited law school and therefore your percent- 
age of failures is very heavy on that account. 

But  I will fiillv agree with what you say. 
Mr. LARKIN. Yes. 
Mr. BROOKS. Yes. 
hlr. L ~ R K I N .  1 think i t  is appropriate, certainly, that  this double 

standard that  Admiral Russell suggests and uses ‘?\an adequate pro- 
tection for his law specialists or the judge advoca ts  because he him- 
self will watch them over a period of time as they work in his office 
and he can appraise their ability. But ‘where you get to the point 
that  you need lawyers for the trial of cases over and above that 
number-and you certainly will in wartime-why the requirement 
should probably be admission to the bar for those extra lawyers. 

daily that the judge advocates or the law specialists are doing. 

inen not able 10 pass the bar examination. 
about 50 percent of them this year. 

Now you don’t want to get that  type in the service. 

That  is all there is to it. 

1 just wanted to point out the distinction. 
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There, again, the Judge Advocate General will certify them, 
but his opportunity of learning their capabilities is not nearly as ood 
as the opportunity he has for the people who work in his own o # ice. 

Mr .  BROOKS. Mr. Smart, you understand the situation there. We 
want it limited to that group. 

Mr, SMART. Yes. I think we are bclaboring the statute, though, 
by trying to do this. Now I think you have to  assume that the 
Judge Advocate General himself is going to hnve some pride in the 
people who arc going to administer the military law under his d i redon.  

You provided here, on page 25, in subsection (2), that in addition 
to  these other requirements they shall be certified as competent to 
perform their duties by the Judge Advocate General. Now if the 
respective Judge Advocates General are the type of persons that I 
think they are and I hope the future ones will be, they are not just 
going to open up these doors and let everybody come in. 

We must remember that during the past war there were some 
25,000 lawyers who were members of the bar who came into Army 
service. Now the Army saw fit to only use about 2,000 of them 
in courts-martial work. 

However, they were readily available. And in any wartime 
situation you are going to have all of the lawyers you want who 
are going to be members of the bar. I think we could very safely 
trust the judgment and the discretion of the Judge Advocates General 
as to that qualification. 

Slr. RIVERS. I don’t see how that is going to conflict. 
Mr ,  GAVIN. Keither do I. 
IMr. RIVERS. I don’t see the conflict. 
Mr.  GAVIN. You are merely assuming we are going to have. If you 

write it into the law, we will know we have. 
Mr .  BROOKS. The trouble is in t i de  of war they have had a surplus. 

Men with law degrees and who were competent lawyers were serving 
as privates in the ranks, which showed a surplus certainly of lawyers, 

Mr .  SMART. That ,  of course, goes to the philosoph that was 
followed during the last war wherein many commanders J d  not want 
lawyers in their courts because they said that they talked too much 
and made too many technicalities and this, that, and the other. 

You have a surplusage of lawyers available, but you don’t have a 
surplusage of them being used. 

hlr. RIVERS. One of our most able young lawyers from South 
Carolina came to me. The Navy 
gave him a billet over a t  St. Elizabeths. That  is how they used them. 

Mr .  BROOKS. Well, let us get back to the case here. 
Mr. GAVIN. Off the record. 
(Statement off the record.) 
Mr.  BROOKS. Now coming back to this case, is there any objection 

to  the suggestion as made? If hir .  Smart will prepare a suitable 
amendment, we will take i t  up the next time. If there is no objection, 
it is so ordered. 

Mr. SMART. Do you care to receive, Xlr. Chairman, any statistics 
Mr, Larkin has as to the Army and Air Force on this same point? 

Mr, BROOKS. Sure, if he has them. 
Mr. LARKIN. Well, I just have the comparable statistics to Admiral 

Russell’s. 
Mr. SMART. I would like to  ask one more question of Admiral 

Russell, if I may. 

He had a very fine practice. 
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Mr. BROOKS. Sure. 
Mr. SMART. Where do you propose to get these 287 lawyers, and 

how long do you think it will take to  get them? 
Admiral RUSSELL. It took us 2% years to  recruit 240 lawyers that 

were acceptable to us the last time. We have since obtained authority 
under the Officer Personnel Act of 1947 to  take in lawyers directly 
from civil life and commission them as lieutenants, junior grade. 

We took in 10 of those this last October. One source of suppl for 
the 287 lawyers is the law schools and some members of the &Val 
Reserve who might be interested. 

Mr. RIVERS. ‘l’hat ought to  be a good source-that Naval Reserve. 
Mr. SMART. Let us ask you, Admiral, do you give a constructive 

credit to these men coming in as lieutenant; junior grade for their 3 
years of law school 

Admiral RUSSELL. We do. But the individuals who became law 
specialists before the Personnel Act of 1947 went into effect do not 
have it. 

Now that the subject has been brought up, I would like to inform the 
committee that we have a measure which has not yet gone to the 
Bureau of the Bud et which will cover this whole situation, namely 

our rank structure to fit them in where they belong. 
Mr. BROOKS. What do you mean by that constructive credit that 

Mr. Smart referred to-for retirement purposes? 
Admiral RVSSELL. Thr  idea is this, Mr. Chairman. An individual 

who goes to a graduate school and from there into the service has 
spent his own time and his own money getting his education. He is 
credited with that period for constructive service. That is done in the 
case of doctors and it is done with others. 

Mr. BROOKS. Well, is it for pay purposes that you give him that 
time? 

Mr. GAVIN. For longevity? 
Admiral RUSSELL. For longevity, yes, sir; for all purposes. 
Mr. BROOKS. You give it to doctors? 
Admiral RUSSELL. He comes in as a lieutenant, junior grade, 

Mr. RIVERS. When you say constructive credit, he gets 4 years? 
Admiral RUSSELL. Three years. 
Mr. RIVERS. Three years. 
Rlr. BROOKS. What about graduates of Annapolis? 
Admiral RUSSELL. They don’t get it. They start  out as ensigns. 
Mr. RIVERS. Yes. 
Mr. GAVIN. Their period of service a t  the Academy is accredited 

for longevity purposes, isn’t it? 
Admiral RUSSELL. No, sir. 
Mr. RIVERS. No. 
Mr. BROOKS. Subcommittee No. 2 has thRt quest’ion up now. 
Mr. RIVERS. They have been trying to get that  bill through for 

Mr. SMART. I have one more question, Mr. Chairman. 
Rlr. BROOKS. All right, Mr. Smart. 
Mr. SMART. Considerable discussion has been had here as to the 

interruption of a legal specialist’s or a legal officer’s career in the 
Navy by virtue of the fact that he is rotated from legal duty to sea 
duty. 

the procurement of 7 awyers and the readjustments we have to make in 

instead of an ensign. 

years. 
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I am wondering what the plan of the Navy is as to the usage of 
these approsimately 500 officers who are now desirable. Does the 
Navy intend to rotate those men from perhaps a 3-pear tour of duty 
ashore, wherein they perform ns legal specialists, and then send them 
to sea as a line officer in the command of a ship or something, or 
does i t  anticipate that they shall continue to do legal duties while 
they are a t  sea or ashore? 

Admiral RUSSELL. The law does not permit them to commano nny- 
thing. The present practice of rotation is from 4 to 5 years on shore 
duty and about n year and a half or 2 years on sea duty, but that 
sea duty is not the type of duty where they get much salt in their 
whiskers. 

They contime to do legal work when they are in what we call sea 
billets and also outside of the continental United States. For exam- 
ple, we have a number of officers out a t  Guam We have some 
working on the governor’s staff and we have others that have been 
participlting in war crimes trials. For purposes of rotation we con- 
sider that duty out there the same as we do sea duty. 

Xlr. RIVERS. Of course that rotation gives them a well rounded 
experience. 

Admiral RUSSELL. Our theory is the more they know about the 
Navy the better Navy lawyers they will be. But  they do not rotate 
from sea to shore in the same fashion as unrestricted line officers do. 

Mr .  SMART. The point I wanted to make there, l f r .  Chairman, 
was that there are some unrestricted line officers. I think Admiral 
Russell here is one of them. His predecessor, Admiral Colcloutli, is 
one of them. Captain Nunn, whom you all know and is now com- 
manding a cruiser, the Manchester, is such an officer. 

How many are there of those in the Navy as of now? 
Admiral RUSSELL. We have a total of I think 45 or 48, but as I 

said previously there are only 6 or 7 of us who are working a t  law. 
That  provides what we consider the leavening, if you will, of the 
legal knowledge we have in the service. 

Mr .  GAVIN. Getting back to that, what did you call it, constructive 
period- 

Admiral RUSSELL. Constructive service. 
Mr. GAVIN. Constructive service. 
Well, now, supposing you take these young men in regardless of what 

rank you gave them and grant them this constructive service period 
for their record, how about the boys from the Naval Academy? 
Won’t they feel quite concerned about that, in event that a similar 
constructive service isn’t granted to them for their longevity record? 

You are going to have a feeling in therr because right away they are 
going to say “Wait, now, why this discrimination here.” 

Mr. RIVERS. Everybody uses that term now. 
Mr. ELSTON. Well they hope to get that in this bill that is pending 

now. 
Mr. GAVIN. They hope to get it, but they haven’t it. If this bill 

goes through and you have written this in, then certainly i t  will be 
questioned. 

Mr. BROOKS. Now- 
Mr. RIVERS. We do this. We give every doctor or dentist in the 

Navy $100 more. He gets a 
hundred dollars a month more than you get, I think. 

You take the Chief of Dentistry. 
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Admiral RUSSELL. I doubt that. 
Mr. RIVERS. Well, maybe you are an exception. 
Mr. BROOKS. Now- 
Admiral RUSSELL. But he would if I weren’t in my present job. 
Mr. RIVERS. Yes. 
Mr.  BROOKS. I would like to say this. I think it is all right to go 

into these things as carefully as we wish to, but I call the committee’s 
attention to this fact: We have no authority to legislate on that par- 
ticular matter since it is in the pay bill and it is being already con- 
sidered by Mr. Kilday’s subcommittee. I don’t think we ought to 
go into the question of legislating on it. 

Admiral RUSSELL. If the measure, Mr. Brooks, which I mentioned 
is referred to this subcommittee, which I hope it will be because it is 
intended to supplement this bill now before the committee, I would 
suggest that  the time to talk about it. 

Mr. LARKIN. That is right. 
Mr. BROOKS. Yes. 
Mr. ELSTON. I would like to ask the admiral a question. 
Admiral RUSSELL. Yes, sir. 
Mr. ELSTON. How many men do you have now in law schools? 
Admiral RUSSELL. I think, 24, sir. 
Mr. ELSTON. And how many in the Army and the Air Force? 
Mr. LARKIN. I n  law schools now? 
Mr. ELSTON. Yes. How many have you assigned to law schools? 
hlr. LARKIN. Do you have that figure? 
Colonel DINSMORE. I will get that, Mr. Elston. 
Mr. ELSTON. All right, will you get it, Colonel, and put  it in the 

Colonel DINSMORE. Yes, sir. 
Mr. RIVERS. Admiral, let me ask you, there wouldn’t be any joker 

in this thing anywhere down the line if a line officer were subsequently 
put into this corps or in this new set-up by way of longevity, would 
there? 

record. 

Admiral RUSSELL. No, sir. 
Mr. RIVERS. I mean it couldn’t work that way, could i t?  
Admiral RUSSELL. No, sir. We have a provision written in this 

proposed bill that would prevent that, 
Mr. RIVERS. Because you could say he should be with his running 

mate’or whatever i t  is and therefore he ought to have 3 years given 
to him on longevity because if he hadn’t done this he would be this. 
Can you see what I am driving at?  

Admiral RUSSELL. Yes, sir. 
Mr. BROOKS. Mr. Larkin, you have figures on the Army and the 

Air $orce. I am thinking of this: Perhaps you could just put those 
in the record. Do they need other explanation? 

Mr. LARKIN. Fine. 
Mr. BROOKS. We are running a little late here. 
Mr. LARKIN. Yes, sir. T don’t think there is any need for explana- 

MP. BROOKS. If you will put them in the record the coinmittee will 

Mr. LARKIN. Yes, sir. 

tion. 

be grateful to you. 

890886 +5+41 
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(The information referred to is as follows:) 
The Department of the rlrmy now has on duty 793 officers who can qualify as 

They estimate that they would need a total num- 

The Department of the Air Force now has on duty 274 officers who can qualify 
They estimate that thev will need a total of 750 

law officers and trial counsel. 
ber of 1,100 officers to satisfy the requirements of articles 2fi and 27. 

as law officers and trial couiisel. 
officers so qualified to  meet the requirements of articles 26 and 27. 

Mr. BROOKS. Let us go back to the articles. 
Mr. SMART. We are now ready for article 59, on page 49 of the bill. 
Mr ,  BROOKS All right. 
hIr. SMART (reading): 

ART. 59. Error of law; lesser included offense. 
(a) .4 finding or sentence of a court martial ahall not be held incorrect on the  

ground of an error of law unless the error materially prejudice3 the substantial 
rights of the accused. 

(b) Any reviewing authority with the power to approve or affirm a finding of 
guilty may approve or affirm, instead, so much of the finding as includes a lesser 
included offense. 

References: A. W. 37, 47 (f), 49 (a) ;  proposed A. G. N., article 
39 (d), (e);  N. C. and B., section 472. 

Commentary: Subdivision (a) is adapted from A. W. 37. In  light 
of certain new procedural requirements in this code, such as the 
requirement that the law officer of a general court-martial instruct 
the court as to the elements of the offense, this subdivision is an  
extremely important one and should be given full force and effect. 
On the matter of technical errors N. C. and B., section 472 contains 
the following statement: 

If there has been no miscarriage of justice, the finding of the court should not 
be set aside or a new trial granted because of technical errors or defects which do  
not affect the substantial rights of the accused. 

Subdivision (b) is taken from A. W. 47 ( f ) ,  49 (a) and article 39 (d), 
(e) of the proposed A. G. N. AfCM paragraph 78 (c) defines a lesser 
included offense as follows: 

The test as to whether an  offense found is necessarily included in that  charged is 
that  i t  is included only if it  is necessary in proving the offense charged to prove 
all the elements of the offense found. 

Mr. BROOKS. That  subsection (b) means that  if a man is tried for 
murder, and they find an error committed, the appellate court could 
still hold him or find him guilty of manslaughter? 

Mr. LARKIN. That  is right. 
Mr. BROOKS. And in reference to that term “error materially 

prejudices,” exactly haw far does that  go? 
Mr;. LARKIN. Well, it is provided so that there will not be a setting 

aside of a finding of guilty for technical reasons or for minor errors 
of law which do not prejudice the rights of the accused. 

Mr. RIVERS. Minor. 
Mr. DEGRAFFENRIED. Is that  sometimes spoken of as error without 

injury? 
Mr. LARKIN. I should say that is just about the notion, yes. 
Mr, PHILBIN. Are you speaking now about section (b)? 
Mr. LARKIN. Section (a). 
Mr.  PHILBIN. Subsection (a). How about subsection (b), what is 

your reasoning on that,? 
Mr. LARKIN. Well, that is to give the reviewing authorities latitude 

in the review of a case where a man has been charged with let us say 
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murder and he has been found guilty of It but the reviewing authority 
finds that one element of the crime of murder has not been proved 
but without that  element a lesser included offense has been proved. 

And while we do not in our punitive articles have degrees of crime 
in the sense of grand larceny in the first or second degree as you find 
in civil courts, the idea is analagous. For instance, in a grand larceny 
in the first degree charge, assuming you had one where one of the 
elements was that property exceeding $500 in value was taken and 
the man is convicted of it  and the reviewing authority feels they 
made an error in the value and it was only $250 and they would be 
perfectly satisfied he was guilty of grand larceny in the second degree 
and not in the first, they could reduce the finding to a lesser included 
offense, just as the court can itself when it tries the case and finds the 
man guilty of a lesser included offense than the one he is charged with. 

This extends that authority to the reviewing authorities, because 
several of them have a review of the facts as we will see. 

,Mr. RIVERS. Up in (a) there, of course with regard to the fellow who 
appeals on the ground of an error of law, the burden of proof then is 
on him to prove that it has materially affected the rights of the accused. 

A h .  LARKIN. That is right. I think that is a common rule in civil 
practice and it has been generally applied in courts martial. You 
can't try a case-the finest trial judge probably can't try a case- 
without makin some technical error occasionally, but the error is so 

been prejudiced at all and there is no reason why the verdict should 
be set aside by virtue of minor or technical errors. If you have a 
substantial error or an error that  prejudices his substantial rights, 
why then of course it should be set aside. 

We have taken this from the statute and we have emphasized it 
because we have as you have noticed made the trial of a case and the 
review of a case more legal in that we have required lawyers and we 
have required instructions to the court on the record. 

Now we feel it is progress to do that, but on the other hand we do 
not feel that anything IS gained by making the s stem so technical 

strongly that you should not have reversals for errors of that  character: 
Mr. PHILBIN. Do you have in your commentary some illustration 

of an error that  would be reversable under this section? 
Mr. LARKIN. No, we have not. 
Mr. SMART. You could revert to your case of murder, again, where 

the elements would all be the same except for malice aforethought. 
Mr. PHILBIN. That  disturbs me, too. That relates to section (b). 

I mean you could charge a man with murder and wind up convicting 

inconsequentia B that the substantial rights of the accused have not 

that  you can have reversals for minor technica 9 errors. We feel 

him of simple assault. 
Mr. SMART. That is right, 
Mr. LARKIN. Only if it  is an included offense. But that  is a stand- 

ard practice in every jurisdiction. 
Mr. PHILBIN. I mean is it an  included offense? 
Mr. LARKIN. Assault. 
Mr. PHILBIN. I mean, would itshave to be an included offense under 

Take for example a case of where'you find a man guilty 

Mr. PHILBIN. Could the reviewing authority then find the man 

this section? 
of murder on charges of murder and only o charges of murder. ** 

not guilty of murder but guilty of simple assault? 

Mr. RIVERS. I t  couldn't be simple assau P t. 
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Mr. LARKIN. I think he might. 

Mr. PHILBIN. I understand that. 
Mr. LARKITV. Assault is a lesser included offense of murder. 
Mr, PHILRIN. I mean it would work the same way with larceny. 

H e  might be charged with grand larceny and found guilty of course 
and the reviewing authority might find him guilty of some petty 
larceny. 

hlr. LARKIN. That is right. 
Mr.  PHILRIN. That  is your interpretation of an included offense. 
A h .  LARKIN.  That is right. 
Mr. ELSTON. Well, this section states the law exactly as it is in the 

l l r .  LARKIN. That  is right, Air. Elston. 
Mr. D E G R A F F E N R I E D .  hlr. Larkin, as I see i t ,  thr  only difference 

here is if they find him guilty of a lesser offense instead of sending it 
back for a new trial and having the whole thing to go over again they 
just save that time and expense and everything else by reducing it to 
the lesser offense and fising the penalty. 

hlr. LARKIN. That is right. 
Mr. BROOKS. This is not changed from what the present statute is, 

is it? 
Mr.  LARKIN. That is right, nor is it changed from the civil practice. 
Mr. BROOKS. Yes. If not, i t  stands 

Article 60. 
Mr. SMART (reading) : 

ART. 60. Initial action on the record. 
After every trial by court martial the record .hall be fornarded to the con- 

vening authority, and action thereon niay be taken by the officer who convened 
the court, and officer coinnianding for the  time being, a successor in  command, 
of by any  officer evercisirig general court-martial jurisdiction. 

But he couldn’t find him guilty 
of larceny or he couldn’t find him guilty of robbery. 

civil courts. 

Is there any objection to it? 
adopted. 

References: A. W. 35,  47 (e); N. C. & B., section 470. 
Commentary: This articlr is taken principally from A. W .  47 (e). 

There is no similar provision in the AGN, but NC&I3, section 479 
provides that the reviewing power vests in the office, not the person, 
of the authority so acting. 

RIr. ELs‘rox. iVhy do you just say in the first line “every trial by 
court martial” and then in thc last “an officer cxercisirig general 
court-martial jurisdiction.” Does the fircjt line refer to all court- 
martial cases? 

l r r .  SMART. That is what that is intentled to do, because in the 
case of summary and some special courts you see they will go no 
higher than the officer having gcnrral courts-martial jurisdiction. 
I n  o t h t ~ s  thry necessarily must go all tlie way up. So this scction 
rcstatcs, substantially, rxisting law. 

11r. ELSTOX.. I t  means cvrry court-martial case? 
l l r .  SMART. That is right, but it does not mran that every court- 

111,. ELSTON. No; that is rigkit. 
hJr. BROOKS. Now, that mrans acquittals and everything? 
M r .  SMART. Acquittals in the case of a general court, ah. Chairman, 

are rcivicwetl only for jurisdiction. 
hlr. ELSTON. Well they can’t revcrse an acquittal. 

martial rccortl has tlie same type of review. 
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Mr. SMART. No, sir. 
Mr. BROOKS. An acquittal, though, for jurisdiction would go up 

and be subject to a reversal? 
Mr. LARKIN. That  is right. 1i there is an acquittal and on the 

review it appears that  the court that  tried him had no jurisdiction a t  
all over him in the first instance- 

Mr. ELSTON. Well that is obvious- 
Mr. LARKIN. But for no other reason. 
Mr. ELSTON.  Jeopardy will only arise where a man has been tried 

in a court that  has jurisdiction. 
Mr. LARKIN. Exactly. 
hlr. ELSTON. If there was no jurisdiction, then he can’t claim 

jeopardy . 
Mr. LARKIN. Exactly. 
hlr. BROOKS. Any further discussion on the article? 

stands adopted. 
Article 61. 
Mr. SMART (reading): 
Art. 61. Same-General court-martial records: 
The convening authority shall refer the record of every general court martial 

t o  his staff judge advocate or legal officer, who shall submit his written opinion 
thereon to the convening authority. If the final action of the court has resulted 
in an acquittal of all charges and  specifications, the opinion shall be limited to  
questions of jurisdiction and shall be forwarded with the record t o  The Judge 
Advocate General of the armed force of which the accused is a member. 

If not, i t  

References: A. W. 35, 47 (c) 
Commentary: This article is drawn principally from A. W. 47 (c). 

The requirement that  the convening authority refer the record to his 
staff judge advocate or legal officer is new for the Navy. The require- 
ment that  the staff judge advocate or legal officer write an opinion on 
the jurisdiction of the court in cases of acquittal conforms to present 
Army practice. See Article 65 with reference to opinions and records 
in cases where there is a finding of guilty. 

Mr. BROOKS. That brings up that same question of jurisdiction. 
Mr. LARKIN. That  is right. 
Mr. BROOKS. Any further discussion on 61? 

Article 62. 
Mr. SMART (reading) : 
ART. 62. Reconsideration and revision. 
(a) If a case before a court martial has been dismissed on motion and the ruling 

does not amount to a finding of not guilty, the convening authority may return the 
record to  the court for reconsideration of the ruling and any further appropriate 
action. 

(b) Where there is an apparent error or omission in the record 01 where the  
record shows improper action by a court martial with respect to a finding or 
sentence which can be rectified without material prejudice to the  substantial 
rights of the accused, the convening authority may return the  iecord to the court 
foi appropriate action. I n  no case, however, may the record be returned- 

(1) for reconsideration of a finding of not guilty or a ruling which amounts 

(2) for increasing the severity of the sentence unless the sentence prescribed 

References: A. W. 40;  proposed A. G. N., article 39 (i) ; M. C. M., 

Commentary: 

If not, it  stands 
adopted. 

to a finding of not guilty; or 

for the offense is mandatory. 

pars. 64 ( f ) ,  83, 87 (b);  N. C.  & B., secs. 410, 458-468. 
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No provision similar to subdivision (a) is found in either the A. W. 
or the A. 0. N. Under present .Army, Navy and Air Force practice, 
however, the convening authority has the owersetIut in this sub- 
division (see M. e. M: par. 64 (f)’snd N. 6: &B.,.mc. 410.) 

Under this subdivision 
the convening authority may raturn ,the remrd where the court has  
failed to prescribe a mandatory-punrshmenb or where. it h w  found 
the.clccused guilt? of a specificetion and not guilty of a oharge and the 
epdeifibatipn eufE4ently shges a viobtion of some article. He  .may 
also return the record for correction of other errors, such as clerical 
errors. 
MF! BROOKB. In other words, under No. 2, where the court.pre- 

scribed a sentence in violation of the Articles of this particular Code 
the correction might be made on an appeal even though it increases 
the amount of his  sentence? 

Mr. LARKIN. That  is right. I n  other words, the first sentence would 
have been an illegal one in that the court did not follow the mandatory 
requirement of sentence. I think it occurs only in the two or three 
instances where the death penalty is mandatory. 

If the first court did not give that mandatory sentence, then upon a 
rehearing the second court could give what amounts to a more severe 
sentence by following the mandatory provisions. Otherwise, no 
sentence can be increased even though it was less than is authorized. 

Take the case where the maximum table of punishment says a 
punishment up to 20 years can be imposed. If the 20 years wasn’t 
mandatory in the first instance and they gave 5 ,  on the rehearing 
they could not give more than 5 .  

hfr. RIVERS. What about if they gave him manslaughter, could 
they increase it to murder? 

hfr. SMART. No. 
3fr. LARKIN. There you are talking not about the sentence but the 

charge itself. 
hIr. BROOKS. 1 would like- 
hfr. L ~ R K I N .  This has t o  do with the sentence. 
M r .  PHILBIN. This relates only to the sentence? 
hfr, LARKIN. That is riyht. 
hlr. PrmnIx-. How about section (a) there. nha t  sort of a case 

Have they made a practice of dismissing some 

Subdivision (b) is batad 6a A. W. 40. 

would that be? 
of these cases without prejudice so they rnny be revived? 

hlr. LARKIR.. Which section? 
Mr. PHILRIN. Subsection la)  of article 62. 
hlr. LARKIN. You see, there may be any number of motions 

throughout the course of the trial which result in a cessation of the trial. 
Mr, PHILI~IN. This says here “tlismissed,” where a case has been 

dismissed on motion. 
Mr. LARKIN. Which motion does not go to the merits of the case 

and does not amount to an acquittal, for instance a motion addressed 
to the jurisdiction which may be sustaincd, or a motion invoking the 
statute of limitations. 

Now i t  may well be that the law officer would grant such a motion 
and i t  turns out that  he is in error, that  the statute actually hasn’t 
run. Well, now, such a 
motion was not to the merits of the case. 

He  has computed the time incorrectly. 
It doesn’t amount to- 

Mr. PHILRIN. A jurisdictional question. 



Mr. LARPIN. It doesn’t amount to 
Mr. RIYERS. Let me ask this. Under that whole article 62, if 8 

man is charged with murder and convicted of manslaughter and it was 
clear that  h e  should have been convicted of murder, there wouldn’t 
be any instance where it could be sent back for a sentence for murder? 

Mr .  SMART. The only case where that could happen- 
Mr .  RIVERS. That  couldn’t happen under this arti.de, could i t?  
Mr .  SMART. If he were charged with murder and found guilty of 

murder and the court violated the mandatory punishment- 
Mr. RIVERS. I see, 
Mr. SMART. The sentence. 
Mr. RIVERS. Yes. 
Mr. SMART. Then in that case of course it could be sent back. 

But  where he is charged with murder but the finding is guilty as to 
manslaughter then the punishment cannot exceed the maximum set 
out in the table of maximum punishments for manslaughter and the 
mandatory punishment for murder goes out the window when they 
reduce the finding from murder to manslaughter. 

Mr. RIVERS. I see. 
Mr. DEGRAFFENRIED. That  goes to just changing the sentence 

which was mandato . 
Mr. DEGRAFFENRIED. The verdict still stands. I knew of a case 

once where a man was convicted and was supposad to  have been 
sentenced to 2 years in the penitentiary. The judge thought he had 
sentenced him. He went over and served 2 years in the penitentiary, 

The case was appealed and neither the lawyers nor the Supreme 
Court caught the fact in the rword that the sentence had not been 
formally imposed. And yet after the case went back the man filed 
a petition for a writ of habeas corpus and the court held and the 
Supreme Court affirmed i t  that the judge could still go back down 
there and change the sentence and enter it nunc pro tunc and enter 
the sentence he should have entered in the beginning. 

Now what this does is simply give them the right to give him the 
sentence which was mandatory. , The verdict was correct. 

Mr. LARKIN. That  is correct. 
Mr. DEGRAFFENRIED. But in imposing the sentence they didn’t 

follow the mandatory provisions of the law. 
Mr. LARKIN. That is right. But  there are so few mandatory 

rovisions that it would only work in the mandatory death case. 6 here the sentences are discretionary within a maximum, the first 
sentence imposed binds the rehearing as to the sentence. 

As to youf case, Mr. Rivers, where he is charged with murder and 
convicted of manslaugher, that amounts to a finding of not guilty of 
murder, so that can’t go back. 

Mr. RIVERS. That is right. I just wanted the record to show that. 
Mr. LARKIN. Yes, sir. 
Mr. BROOKS. Now this subsection (a) is a new section, isn’t i t ?  
hlr. LARKIN. I t  is new in the statute, but it is adopted from 

Mr. BROOKS. Do you think it requires any further explanation? 
Mr. LARKIN. I don’t think so, sir. 
Mr. RIVERS. The present regulations of whom? 

finding of guilty. 

Mr. SMART. Exact f y. 

present regulations. 
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M r .  LARHIN. The Navy and Army, 

Mr. BROOKB. Any further discussion of the article? 

Mr. SMART ‘(reading) : 
ABTICLE 63. Rehearings. 

(a) If the convening authority disapproves the findings and sentence of a 
court-martial he may, except where there is lack of sufficient evidence in the 
record to support the findings, order a rehearing, in which case he shall state t he  
reasons for disapproval. If he does not order a rehearing, he shall dismiss the 
oharges. 
[b) Every rrhearing shall take place before a court-martial composed of mem- 

bers not members of the court-martial which firdt heard the case. Upon such 
rehearing the accused shall not be tried for any  offense of which he was found not 
guilty by the first court-martial, and no sentence in excess of or more severe than 
the original sentence shall be imposed unless the sentence is based upon a finding 
of guilty of an offense not considered upon the merits in the original proceedings 
or unless the sentence prescribed for the offense is mandatory. 

References: A. W. 52; N. C. & B., section 477. 
Commentary: This article is adopted from A. W. 52. 

It comes from the Manual of 
Courts-Martial paragraph 64 (f), and from Naval Courts and Boards, 
section 410. 

If not, i t  will 
stand a proved. 

Artic P e 63. 

The Navy has 
no similar statutory provision. The Army term “rehearing” has 
been adopt,ed to  distinguish a proceeding under this Article from the 
new trial specified in article 73. 

Subdivision (a) provides, in conformance with the usual concept of 
double jeopardy, that  the convening authority shall not order a 
rehearing where the prosecution has failed to establish a prima facie 
case-has failed, as a matter of law, to introduce sufficicnt evidence to 
warrant the finding. The phrasc “evidence in the record” is intended 
to authorize rehearings where the prosecution has made its CBSC on 
evidence which was improperly admittcd a t  thc trial, evidence for 
which there may well have been an admissible substitute. 

Subdivision (b) contains tlic limitations on tlic scntenco whivli can 
be adjudged by a court on rehearing, with an exccption for mandatory 
sentences. Without this exception thc court on rchcaring could 
impose no sentence a t  all where the origjnal scntcncc was lcss than that 
made mandatory for the offcnses. Eor a mandatory scntcncc see 
article 133. 

A rehearing is a continuation of the formcr proccctling, and if the 
original court had no jurisdiction in the case, nonc of the rcstrictions 
of this article apply to a subscqucnt trial on t’hc samc charges. 

hlr. BROOKS. That  is all in favor of the defendant thcrc and it also 
complies with the double jeopardy provisions, docs it? 

Mr. LARKIN. Wcll, as a matter of fact, (a) cuts down thc standard 
notion of double jeopardy of the military as providcd in the other 
section a little bit in that if tlic findings arc disapproved bccausc there 
is what amounts to a lack of a prima facie caw in the first court then 
it can’t be sent hack for a rchcaring. 

But  that is a limitation on the broader cloublc jcopartly provision 
that is found in the military. 

Mr. DEGRAFFENRIED. Mr. Larkin, let me ask you a question. 
Under that section (a) there, if the evidence was sufficient, in other 
words a prima facie case was made out, and i t  was submitted to the 
court and the verdict was rendered, could the convening authority 
under that section disturb that and call for a rehearing? 

Otherwise it can. 
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Mr. LARKIN. Well, if he found an error of law, yes; or he did not 

Mr. DEGRAFFENRIED. Well, the convening authority-could that 
give the credibility to a witness that the court did. 

be just one man? 
Mr. LARKIN. That is right. That is the man who convened the 

court. 

together. 
Mr. DEGRAFFENRIED. He is the man who has called the court 

Mr. LARKIN. That is right. 
Mr. DEGRAFFENRIED. And he doesn’t have to be a lawyer, does he? 
Mr. LARKIN. S o ,  he doesn’t. 
Mr. DEGRAFFENRIED. If he was in the chain of a command and he 

thought, although the evidence was sufficient-if he himself thought- 
an error had been committed by the court he could set the whole thing 
aside and call for a rehearing. 

Mr. LARKIN. That is right. H e  could set it  aside for no reason, 
He could dismiss it#, if he wanted to. 

Mr. ELSTON. Don’t you think this last sentence is a little con- 
fusing: “If he does not order a rehearing, he shall dismiss the charges.” 
That might be interpreted to mean that if he doesn’t order a rehearing, 
there has to be a dismissal of the charges and there can’t be any 
further appeal? 

Mr. LARKIN. Well, that  is all to the protection of the accused. 
If they are dismissed, why he has nothing to complain of. 

Mr. ELSTOX. I know, but it looks like he has to do one of two things: 
Either dismiss or order a rehearing. 

Mr. LARKIN. That is in the event that  he disapproved. If he 
approves the findings or sentence or so much of them as  he believes 
are sustainable, why of course it then proceeds further to the board 
of review and so forth through the appellate system. But  if he dis- 
approves them-- 

Mr. ELSTON. Suppose he does disapprove them we will say in part  
and not entirely and he feels that  the upper court ought to review 
it rather than send it back for a retrial, under this section he couldn’t 
do that. 

Mr. LARKIN. I think that is right. 
Mr. DEGRAFFENRIED. But  he couldn’t disturb a finding by the 

court of not guilty, could he? 

Mr. DEGRAFFENRIED. Because it says “and sentence.” 
Mr. LARKIN. That is right. 
Mr. DEGRAFFENRIED. And no sentence uses that word “sentence.” 

He couldn’t disturb the findings if there were no sentence, because it 
says “disapproves the findings and sentences” and there wouldn’t 
be any sentence if he had been found not guilty. 

Mr. LARICIK’. That is right. 
Mr. DEGRAFFENRIED. So he could not disturb the verdict of not 

guilty. 
Mr. LARKIN. That is right, unless it turned out that  the court 

had no jurisdiction in the first instance. That is the only circum- 
stance. 

Mr. BROOKS. What would you think of Mr. EkiQn’s suggestion 
that we add something like the words (‘in such an evenb” before the 
word (‘if” a t  the beginning of the last sentence of subsection (a)? 

He would have to send it back for a rehearing. 

Mr. LARKIN. N O .  
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Mr. LARKIN. Well, the notion would be, I take it,  in such event if 
he does not order a rehearing he shall dismiss the charges or send it 
on for review? 

hfr. ELSTON. Yes. I could conceive of the case where he does 
disapprove of it,  but he may feel that he is not a lawyer. 

Mr. LARKIN. Of course he must consult, you understand, with the 
staff judge advocate. 

Mr. ELSTON. Even so, he might figure that it is a case that  ought 
to be reviewed by some higher authority than himself. It seems to  
me he should have the altcmative of letting the higher court review 
the case or sending it back for a rehearing. 

Why send it back for another hearing and a hearing that will 
involve additional time and go over the same evidence again when 
perchance the upper court may disagree with the convening authority? 

Mr. LARKIN. Of course, he can send it up, if he is in doubt, by 
approving it. 

h4r. ELSTON. Well, he niay not approve it, though. He  may ap- 
prove i t  in part, but not entirrly. 

Mr. LARKIN. You mean approve one specification? 
hlr. ELSTON. Yes. Or he may feel h i t  one specification has been 

disprovcn. He may disagree with the court on one specification, but  
he may think that six others arc’ all right. Now under this, wouldn’t 
he have to send it back for a rchcni.ine? 

Afr. L ~ R K I N .  Or he just dismissos t h o  one that he disapproves of 
and that  is the end of that one. , h l  tho wst of them go up for review. 

Afr. DEGR.~ FFENRIED. J f r .  1,arkin. 
Xlr. LARKIN. Yes, sir. 
Mr. DEGRAFFENRIED. Siipposc the court had brought in a verdict 

where they hrtd a period of t h e  there that they could find a man 
guilty and sentence him to  either 5 years or 10 or 15 years. Now i t  
doesn’t distinguish here between h w  and evidence. 

If he thought they had given him too small a sentence and that he  
should under the evidence of the caw get 10 years instead of 5 or 
15 years instead of 5, could he send it back for a rehearing under those 
circumst ances? 

Is that your notion? 

J I r .  LARKIN. No, sir; he could not. 
Mr .  DEGRAFFENRIED. He could not. 
Mr .  LARKIN. No. 
A h .  BROOKS. Any further discussion? 

stand approved as read. 
Article 64. 
Mr. SMART (reading) : 
ART. 64. Approval by the convening authority. 
In  acting on the findings and sentence o f  a court martial, thc  convening author- 

i ty  shall approve only such findings of guilty, and the sentence or such par t  or 
amount of the sentence, as he finds correct in la\\ and fact and determines should 
be approved. LTnless he indicates otherwise, approval of the sentence shall 
constitute approval of the findings and sentence. 

References: A. W. 47 (c), (f); A. G. N.,  articles 33,  54, 64 (d); 
proposed A. G. N., article 39 (b). 

Commentary: This article substantially conforms to present practice 
in all the armed forces. The convening authority can approve a 
h d i n g  only if he finds that  i t  conforms to the weight of the evidence 
and that  there has been no error of law which materially prejudices 

If not, the article will 
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the substantial rights of the accused. See article 59, commentary. 
He may approve only so much of a finding as involves a finding of 
guilty of a lesser included offense. He may disap- 
prove a finding or a sentence for any reason. 

Mr. RIVERS. In  other words, he has to note. Otherwise, it  just 
goes by the board? 

Mr. LARKIN. Well, by approving the sentence it includes an ap- 
proval of the findings. He can’t approve a sentence if he disapproved 
the findings. So approval of the sentence automatically means an 
approval of the findings. 

Mr. BROOKS. Well, these articles here apply in cases where the 
command may use his influence in favor of the defendant in certain 
cases for the good of the service or for disciplinary reasons; is that right? 

Mr. LARKIN. That is right. The principal one is to catch errors 
and to cut down the sentence. He can’t increase the sentence. He 
can’t send back not guilty findings and so forth. 

Mr. BROOKS. Yes. 
Mr. LARKIN. But it provides an immediate review right in the 

field. 
Mr. RIVERS. Now, does that mean that all he has to write on there is 

approved or disapproved? 
Mr. LARKIN. That is right. He can approve all or so much of it 

as he wants to or disapprove some of it or all. 
hlr. RIVERS. Just say approved or disapproved. 
Mr. LARKIN. That is right. 
Mr. ELSTON. Where is there anything in here that authorizes him 

to disapprove for example, a sentence and then impose a later sentence? 
Mr. LARKIN. I think 64 that we just covered covers that. He shall 

“approve only such findings of guilty, and the sentence or such part  
or amount of the sentence, as he finds correct.’’ 
Anything he finds incorrect- 

Mr. ELSTON. Well, now, let us take the case where the court had the 
right to, we will say, give a sentence of 10 years, but that  he in his 
judgment thought the sentence ocght to be only 1 year. Now the 
court was correct in law in imposing a 10-year sentence. 

He just disagrees with the court on the amount of the sentence. 
Now I don’t see anything in this section that gives him a right to 
remit a part of the sentence. 

Mr. LARKIN. Well, I think the language “and determines should be 
ap roved” is a determination that he can make for any reason. !&. E L S T O ~ .  I don’t think that is what it says, though 

Mr. BROOKS. Well, mould that come uuder the word “f‘act,” there, 
because that reads “as he finds coirect in law and fact.” 

Mr. ELSTON. Well, the point I am making, Mr. Chairman, is, it  
would be carrecc in law and it would be correct in fact. I t  is a matter 
of judgment. 

Mr. LARKIN. That is right. 
Mr. ELSTON. The court may have been correct in law and they may 

have been correct in fact, but it is a matter of judgment. They thought 
the man ought to have 10 years. The convening authority thinks he 
ought to only have 1 year. Now this sentence doesn’t give him the 
right to remit a part of the sentence as I interpret it. 

Mr. LARKIN. Well, that language “and determines should be ap- 
proved” was intended to give him a free hand in doing anything he 

See article 59. 

And this follows present practice in all services. 
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wants for any reason in cutting down the sentence or in disapproving. 
“As he finds correct in law antl fact’’ is a guide to him that he at least 
can‘t approve anything which he finds is not correct in law and fact. 
At least lie is bound by tlint. 

If he finds it incorrect in law or in fact, eithcr the findings or tho 
sentence, then lie shoultl tlisapprov(1 i t .  H C  can only i~pprove at lcast 
what lie finds correct antl only as rnuc11 as  lic tlctcrmincs he \\-ants to. 

Mr. ELSTOX. I think you are putting an intciyrctation on it that  
isn’t written there. 

hlr. DEGR~FFEARIED.  Your interpretation is that he can reduce i t  
if it  is correct in law,  but he can’t increase it.  

hlr. LARKIS. That is right. 
l f r ,  DCGRIFFESRIED. Do you think i t  is t.lcai- in tliere, l l r .  Larliin? 
Slr. ELSTO;L. You malre it clcar in the prevlouq section, that lie can’t 

increase it, but you don’t make it clcar liere that he can tlecrcase it. 
J lr .  LARKIS. Perhaps wc can-- 
)Ire B ~ o o e i .  Furthermore, I think your comment ary goes fnr be- 

yond that article because in the last sentence of your commentary you 
say “he may disapprove a finding or a sentence for m y  reason.” 

Xlr. L.~RKIA-. That is right. That is the inlcntion. 
A h .  BROOKS. Wiich mcanq that hc can just diaapprovc i t .  
A h .  LARKIN. That is riglit. 
Mr. BROOKS. He doesn’t have to read the record or  anything cslc. 

He  can just say disapproved and i t  is through. 
A h .  LARKIS. That is right. In  the normal cource of t h o  rcvicn- of 

the case he looks to its legality antl the cstahlishmcnt of the  fncts ant1 
the appropriateness of the sentcnce anti he  shouldn’t approve any- 
thing that  is wrong or illegal, but he can disapprove it if i t  is illcgal, 
if it is wrong, and for any othcr rcason. 

Mr. BROOKS. Or for no reason at  all? 
Mr. LARKIN. Or for no reason a t  all. 
1Ir .  RIVERS. That is right. 
hlr. LARKIN. The classic case that I think Grneral Eiscnhower 

stated in his testimony brforc your subcommittee last year was tliat 
even though you might have a case wherc a man is convicted and it is 
a legal conviction and i t  is sustainable, that man may have such a 
unique value and may he of such importnncc in a certain circumstance 
in a war are‘t that  the commanding officer may s i ~ y  “JYcll 11c dit1 it all 
right and tbev proved i t  all riglit, but I need him and I want him arid 
I am just going to bust this casc bccausc I want to send him on this 
special mission.” 

He has the right to do that.  It is that  frce rein-all of which 
operates to the advantage of the accused- 

Mr. ELSTON. Doesn’t this last scntence more or less refer to a case 
that  is going on to  the upper court, u p  to the board of review? I n  
other words, whrn thc board of revictv gc.ts tlic case the board of 
review would understand that since he didn’t express any disapproval 
of the sentence it is presumed that he approved of the sentence? 

Mr. LARKIN. No. I think that  bccaiise h r  has approved of the 
sentence i t  is presumed that he has approved of tlic finding of guilty. 

Mr. ELSTON. Wdl ,  1 think we ought to clearly indicate that  he has 
a right to remit a part of the sentrnce. 

-Mr. BROOKS. Mr. Smart has something he wants to say in that  
respect. 
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Mr. SMART. Well, in old article of war 51 you have words to this 
effect: 

The power of the President, the Secretary of the Department of the Army, and 
any reviellirig authority to  order the execution of a qentence of a courts martial 
shall include the power to  mitigate, remit or suspend the M hole or any part  thereof, 
except that  a death seiitence niay not be suspended. 
Now this particular article here brings up a phase of command control 
that operates to the benefit of the accused. 

I well remember General Collins’ testimony before the committee 
2 years ago when he talked about his authority, as of that  time, to 
empty the whole guardhouse if he wanted to. He had a bunch of 
people out there who had been convicted. They were getting ready 
to go to combat and he wanted to give them a chance to work them- 
selves out from under a serious conviction. 

He suspended their sentences and let them all go back to combat. 
If they made good he remitted the entire sentence. Kow this permits 
the convening authority to do the very same thing. That  is the 
intent. As to the appropriateness of the language used, I am not in 
position to say one way or the other. But  that  is the intent of i t  
and it works for the benefit of the accused. 

hlr. ELSTON. Yes. Certainly the language you read is clear. 
There is no doubt about that  language. 

hlr. BROOKS. Well, is i t  possible to make a change in that article 
so as to make it very clear? 

Mr. LARKIN. I think so. I think Mr. Smart and I can work out 
something where after the words “law and fact” we could say in 
addition- 
the convening authority may for any or for no reason disapprove a finding or 
reduce a sentence in whole or in part- 

Or something like that. 
Mr. ELSTON. Yes. 
Mr. LARKIN. It is the same idea. If we can express i t  more clearly 

and make i t  sure, there is no reason why we should not. Let us try. 
Mr. BROOKS. Is it all rjght, then, to authorize ,Mr. Smart and Mr. 

Larkin to fashion that  wording and bring it in in the morning? 
Mr. LARKIN. We will bring i t  back when we have these eight or 

nine other things to discuss. 
hlr. BROOKS. If there is no further discussion, then, on article 64, 

we will approve i t  with the reservation we have made. 
Articlc 65. 
Mr. SMART (reading) : 

ART. 65. Disposition of records after review by the convening authority. 
(a) When the convening authority has taken final action in a general court- 

martial case, he shall forward the entire record, including his action thereon and 
the opinion or opinions of the staff judge advocate or legal officer, to  the appro- 
priate Judge Advocate General. 

(b) Where the sentence of a special court martial as approved by the convening 
authority includes a bad conduct discharge, whether or not suspended, the record 
shall be forwarded to the officer exercising general court-martial jurisdiction over 
the command to be reviewed in the same manner as a record of trial by general 
court martial or directly to  the appropriate Judge Advocate General t o  be 
reviewed by a board of review. If the sentence as approved by an officer exercising 
general court-martial jurisdiction includes a bad conduct discharge, whether or 
not suspended, the record shall be forwarded to  the appropriate Judge Advocate 
General to be reviewed by a board of review. 



(c) All other special and summary court-martial records shall be reviewed b y  
a judge advocate of the Army or Air Force, a law specialist of the Navy, or a 
law specialist or lawyer of the Coast Guard or Treasury Department, and shall 
be transmitted and disposed of as the Secretary of the Department may pre- 
scribe by regulations. 

References: A. W. 35, 36; proposed A. G. N., articles 21, 39 (d), 
39 (e). 

Commentary: Subdivision (a) incorporates present Army practice. 
Navy practice is similar except that no opinion by the legal officer 
is required. 

Subdivision (b) is derived from A. W. 36 except that the record 
may be sent directly to the Judge Advocate General. This alternative 
is permitted in order to provide for situations where no judge advocate 
or law specialist is assigned to the staff of the officer exercising general 
court-martial jurisdiction or where direct transmittal to tho Judge 
Advocate General or a branch office would be more expeditious. Pro- 
posed A. G. N., article 39 (d) is similar to A. w. 36. 

Subdivision (c) permits the review of other special and summary 
courts martial to be prescribed by regulations, subject to the reyuire- 
ment that  all such records shall be reviewed by a law specialist or 
judge advocate, or lawyer in a Coast Guard case. The reason for 
this provision is that the volume of cases, the availability of law 
specialists and judge advocates, and the feasibility of reviewing 
records in the field niny differ in the various armed forces. 

The disposal of special and summary court-martial rccords is also 
lof t  to regulation, because of the varying needs of the armed forces. 
It i s  intended, however, that such records shall be retained until no 
longer of use either to the armed force concerned or to the accused. 

Mr. BROOKS. Any discussion on article 65? 
Mr. RIVERS. That  means that any lawyer in the Treasury Depart- 

ment, whether he be a tax man or not, could 0. K. or review it? 
Mr. SMART. Technically speaking, 1 guess you would be right, but 

that certainly is not the intent of it, Mr. Rivers. The general counsel, 
I am sure, is thc individual intended. 

Mr. RIVERS. It says any lawyer. 
Mr. BROOKS. Well, of course, that review is all in favor of the 

defend ant. 
Mr. LARKIN. Well, that section (c) has to do with special courts 

martial in which there is no B. C. D. imposed. 
Mr. RIVERS. I see. 
iMr. LARKIN. Or the next lower court-the summary courts martial. 
Mr. RIVERS. Yes. 
Mr. LARKIN. And i t  is left, of course, to the Secretary of the 

Treasury in peacetime as far as the Coast Guard is concerned to 
designate the appropriate lawyer and I am quite sure that you can 
be confident that he will designate the chief counsel. 

Mr. BROOKS. Any further discussion? Any objection to the 
article? 

Article 66. 
Mr. SMART (reading): 

ART. 66. Review by the board of review. I 

(a) The Judge Advocate General of each of the armed forces shall constitute 
in his office one or more boards of review, each composed of not less than  three 
officers or civilians, each of whom shall be a member of the bar of a Federal court 
or of the highest court of a State of the United States. 

If not, we will approve it. 
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(b) The Judge Advocate General shall refer t o  a board of review the record in 
,'every case of trial by court martial in which the sentence, as approved, affects a 
-general or flag officer or extends to death, dismissal of an officer, cadet, or mid- 
shipman, dishonorable or bad-conduct discharge, or confinement for more than  
1 year. 

(c) In  a case referred to  it, the board of review shall act only with respect t o  the 
findings and sentence a9 approved by the convening authority. I t  shall affirm 
only such findings of guilty, and the sentence or such part or amount of the sen- 
tence, as it finds correct in law and  fact and determines, on the basis of the entire 
record, should be approved. In considering the record it shall have authority 
to  weigh the evidence, judge the credibility of witnesses, and determine con- 
troverted questions of fact, recognizing that  the trial court saw and heard the  
witnesses. 

(d) If the board of review sets aside the findings and sentence, it may, except 
where the setting aside is based on lack of sufficient evidence in the record t o  
support  the findings, order a rehearing. Otherwise it shall order that  the charges 
be dismissed. 

(e) Within 10 days after any decision by a board of review, the Judge Advocate 
Geileral may refer the case for reconsideration to  the same or another board of 
review. 

(f)  Otherwise, the Judge Advocate General shall, unless there is to be further 
action by the President or the Secretary of the Department or the Judicial Council, 
instruct the convening authority to  take action in accordance with the decision 
of the board of review. If the board of review has ordered a rehearing but the 
convening authority finds a rehearing impracticable, he may dismiss the charges. 

(9) The Judge Advocates General of t he  armed forces shall prescribe uniform 
rules of procedure for proceedings in and before boards of review and shall meet 
periodically to  formulate policies and procedure in regard to review of court- 
martial cases in the Offices of the Judge Advocates General and by the boards of 
review. 

References: A. W. 50 (a), (d), (e), (g); 51, 52; proposed A. G. N., 
article 30 (e), (f) .  

Commentary: This article adopts the Army system of review by a 
formally constituted board. Required qualifications of the members 
are new, however, and a provision permitting civilian members has 
been added for the Coast Guard. 

Review of all the cases specified in subdivision (b) is automatic, 
whether or not the sentence is suspended. The types of cases re- 
ceiving automatic review by the board are substantially the same as 
those under the present Articles of War except that for sentences 
involving penitentiary confinement there have been substituted 
sentences involving confinement for more than 1 year. This conforms 
to changes in the system of confinement in article 58. For review of 
other cases by a board of review see article 69. 

The board of review shall affirm a finding of guilty of an offense or a 
lesser included offense (see art. 59) if it determines that the finding 
conforms to .the weight of the evidence and that there has been no 
error of law which materially prejiidices the substantial rights of the 
accused. (See art. 59, Commentary.) The board may set aside, 
on the basis of the record, any part of a sentence, either because i t  is 
illegal or because it is inappropriate. I t  is contemplated that this 
power will be exercised to establish uniformity of sentences throughout 
the armed forces. 

Subdivision (d) deals with the power to order a rehearing. (See 
article 6 3 ) .  

Mr. BROOKS. Any discussion on this article? I notice in my 
records here that subsection (b) was the one as to which Colonel 
Melvin Maas recommended some sort of saving clause. Mr. Smart, 
do you remember just what he had in mind there? 

(See subdiv. (a).) 

(See art. 67 (g).) 



P 

1188 

Mr. LARKIN. I thought, Mr. Chairman, in that connection he 
objected or some witness objected to the mandatory review for general 
or flag officers. 

Mr.  BROOKS. I think his idea, if I recall it, was that you singled out 
general or flag officers. 

Mr. LARKIN. Yes. 
Mr.  BROOKS. While it didn’t cover others. 
Mr. LARKIY. That is right, but it doesn’t apply here because in the 

article providing for the Judicial Council there is an automn tic review 
of the case of a general or flag officrr where there is not of these other 
types. 

Since they all are automatically and mandatorily reviewed hcrc, 
why I don’t think the criticism applies if it is a good criticism in any 
case. I don’t linow what criticism 
you are referring l o  in the absence of that. 

Mr.  SMART. I think that that is corrrct, h h .  Larkin. He was 
referring to: Why didn’t you specifically mention other officers, other 
tlian flag rank or general officers? 

Mr. LARKIN. Yes. 
Mr. SMART. And why didn’t you talk about cn!isted men, too? 

hlr. SMART. That  was his complaint. 
hlr. BROOKS. Well, what is your answer to tliatY 
hlr. LARKIN. Well, this provides tin automatic review before the 

board of review of thc charnctcr spcllrtl out Iicrc1, as to fncts ant1 law, 
for general or flag officers no matter what offense tlicy arch convicted 
of and no matter how minor and for evcryone else, including gcncral or 
flag officers, in tlie event that the finding is death, dismissal, tlislionor- 
able discharge, bad conduct tlischargr, or confincmcnt for over a year. 

The only thing in addition that this does for a general or flag officer 
is that it gives a mandatory review of tlie case cven though the sentence 
is not death, dismissal, or confinement. 

Mr. RIVERS. That air officer who is undcr investig n t’ ion now over 
in Britain I think-General Bisscll-would be onc undrr this article. 
Of course, hc is undcr prcinvestigation now. 

l l r .  LIRKIN. That  is right. 
,Mr. RIVERS. Now, what is he bring charged undcr, the Elston bill? 
IMr. LARKIN. I don’t h o w .  I don’t know that the charge has been 

formulated as yet, l l r .  Rivers. 
Mr. RIVERS. He is being investigated undcr somctliing. 
hlr. SMART. I t  apparcritly i, a charge undcr the ninety-sixth article 

of war. 
Mr.  DEGR~FFENRIED.  Conduct unbecoming an officer and  a gcntle- 

man, or something of that kind. 
Mr. L ~ R K I N .  I don’t know.. I haven’t heard. I 

that of a man with the same rank, h i s  case would first go through the 
trial court, of course, and then the convcning officrr. 

But  I don’t think it applies liere. 

l l r .  L 4 R K I N .  Yes. 

I 

Mr. BROOKS. Now, for instance, in the event of a case paralleling I 

hlr. LARKIN. Yes, sir. 
Mr. BROOKS. And then would come hcrc to this review. 
iMr. LARKIN. As would cvcry other case that includcs a scritcnw of 

death, dismissal, dishonorable discharge, bad-conduct discharge, or 
confinement for more than a year. 
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Mr. BROOKS. But now if that were an enlisted man, it would not 

Mr. LARKIN. Yes, sir; if the sentence on the enlisted man was either 
follow that same procedure, would it? 

death, dishonorable discharge. and so on. 
Mr.’ BROOKS. 
Mr. LARKIN. 
Mr. BROOKS. 
Mr. LARKIN. 
Mr. BROOKS. 

Mr. ELSTON. 

Mr. BROOKS. 
Mr. ELSTON. 

tion? 

this article. 

Say the se&ence was lesser than that. 
That  is right, then i t  would not. 
I t  would not. 
That  is right. 
You heard the explanation, gentlemen. Any objec- 

I would like to ask a question on some other parts of 

Go ahead. 
This is the first time you have permitted civilians to 

serve on boards of review, isn’t it? 
Mr. LARKIN. That  is right. 
Mr. ELSTON. Now, why were they included? 
Mr. LARKIN. Well, they were included initially a t  the request of 

the Coast Guard-not that i t  be worded this specific way but the 
Coast Guard does have civilian lawyers working in their court- 
martial procedures during peacetime, and they feel they are very 
competent. 

They don’t have an unusually large number of officers in their 
review, and they wanted to be free if they desired to appoint a civilian 
lawyer working for the Coast Guard to a board of review. This 
was the easiest way to make that provision. Of course, i t  is not 
mandatory that civilians sit on a board of review. 

It is up to the Judge Advocate General because he appoints the 
members of the board of review and they would sit on them only ill 
the event he desired it. 

Now the Navy said that they might find that useful. They have 
in the past had several civilian lawyers who were working in their 
office for a number of years and who were extremely competent. 

The Navy does not of course now have a statutory board of review 
of this character. This is patterned after the board of review in the 
Army review system. But of course, as written here, i t  applies to 
the Navy and will require them to have one. 

Mr. ELSTON. Now I notice in article 62 permissioh is granted the 
convening authority to remand the case for the correction of an 
apparent error in the record or omission in the record. But that 
same authority is not granted here. Was there any reason for 
omitting it? 

Mr. LARKIN. Well, i t  was felt I think that if the board of review 
found such a record after it had been screened by the convening 
authority, since they are an appellate tribunal, i t  is not necessary to 
give i t  to them and all they would have to do is send i t  back to the 
convening authority and ask him to have i t  corrected. 

Mr.  ELSTON. I notice that you have provided here that the sen- 
tences of more than a year are to be reviewed. Why is that not a 
year or more? That  is subsection (b). 

Mr. LARKIN. I see it. 
Mr. BROOKS. May I offer this thought- 

W08M 0--50-42 
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A h .  LARKIN. I don’t know that there is any reason. Colonel 
Dinsmore suggested that felony is construed in many jurisdictions 
as a ycar and a day, but I don’t think it is uniform by any means. 

I am frank to say I don’t know that there is any reason why i t  
couldn’t be a year or more. 

Air. ELSTON. I t  seems to me it ought to be because a great many 
sentenccs are for a year. 

h l r .  LARKIN. Yes. 
Slr. ELSTON. There is not much difference between a year and 

a year and a day. The reason for the year and a day in the Federal 
courts is because I believe the law is that you can’t confine a man in a 
penitentiary unless he is sentenced for more than a year. 

Mr. LARKIN. Yes. 
A h .  ELSTON. ThRt is why judges make i t  a year and a day. 
Mr. LARKIN. In  some States, however, I know-New York par- 

ticularly-a year’s sentence makes i t  a felony if not otherwise stated. 
Mr. ELSTON. Yes. 
Mr. LARKIh. And it doesn’t have to be a ycar and a day. 
Mr. ELSTON. I t  is in a great many States. 
Mr. LARKIN. Yes. 
Mr. DEGRAFFENRIED. In  some jurisdictions, though, you can 

give a man 12 months’ hard labor and i t  would be under a mis-- 
demeanor or statute, whereas if i t  prescribes a year in a penitentiary 
i t  is a felony. 

Mr.  BROOKS. Isn’t that the old common law, that where you 
want to make i t  a felony you prescribe a year and a day? 

hh-. LARKIh. 1 think SO. 
. .. Mr. BROOKS. And that takes you to the penitentiary instead of t h e  

h h .  L A R K I N .  Yes. 

jail. 
Mr, LARKIN. Yes. 
Mr. ELSTON. Well the rule with resDect to what is a felonv as I 

understand it is that the place to which he is sentenced determhes it. 
He  may be sentenced to a penitentiary or a reformatory if i t  is a felony. 
Anything less than that is a misdemeanor. 

Mr. BROOKS. Mr. Smart, do you have an idea on that? 
Mr. SMART. I think the most important thing to keep in mind 

here is the fact that, your subordinate court is limited to a 6-month 
penalty, so that your special court is in no event able to confine for 
more than 6 months. So any sentence of 1 year is in every instance 
given by a general court martial. 

I don’t think we should cling too closely to the civil interpretation 
as to what constitutes a felony ns against a misdemeanor. I think we 
should better consider the jurisdictions of the court here. I strongly 
feel that general courts are not giving sentences of a year and a day. 
Thev cling to perhaps an even number of montlis. And I have the  
personal feeling that this should say 1 year or more. 

hlr. ELSTON. I move, J f r  Chairman, that wc makc that changc. 
Mr. PHILBIN. That  is right. 
Mr.  BROOKS. You heard the motion-change. Will you state your 

motion, again? 
Mr. ELSTON. The motion is to amend subsection (b) on line 8, by 

striking out the words “more than one” and making it read “for a year 
or more.” 
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Xlr. BROOKS. You heard the motion. Any objection to i t?  If not, 
i t  is adopted. 

Mr .  ELSTOX. Kow, Mr. Chairman, there is one other question tha t  
I think was raised by some of the witnesses who testified before us 
and that was with respect to subsection (e), where the Judge Advo- 
cate General is given authority to refer a case for reconsideration to 
the same or another board of review. The argument was made that  
there wasn’t any finality about it. 

If the Judge Advocate General wasn’t satisfied with the decision of 
the board of review he could just send i t  to another board and it would 
give him too much authority. There ought to  be something final 
about the action of a board of review. As long as he is not satisfied 
he sends it to another board. 

So actually he is the one who is practically dictating what ought to  
bc done by the board of rcvicw. 

l l r .  LARKIN. I recall that criticism, Mr. Elston. The idea here 
substantially was this: The board of review’s judgmrnt is not neces- 
sarily final, for two reasons. The first is that the judge advocate can 
if hr is dissatisfied with its decision send i t  to the Judicial Council- 
and not on petition-as a matter of right for future review or the 
accused himself may petition the Judicial Council for further review 
on questions of law. 

Xow, the board of reviews as provided-and there probably will be 
several, perhaps more than that because the Army I believe a t  the 
present time has four and during the war they had a larger number- 
continues jurisdiction as provided in your bill over facts as well a s  
law. 

Kow, there may be a case or there may be cases in which the board 
of review will reverse not on a question of law but on a construction 
of the facts or on thcir idea of the credibility of a witness that  is differ- 
ent from the crrdibility that  the court gave that witness. 

On that basis the Judge Advocate General who might disagree could 
not send that  question to the Judicial Council since it is a question 
of fact, and it may be a case of such importance that hr would like 
another group, say another group of his own, to review the facts. 

If, of COUI*SC, he werc to send a case to  the board of review because 
he disagreed with their findings on the law and you got a different 
decision from another board of review, I should say that is a perfect 
case on the law for the Judicia! Council. If two boards of review 
differ. on the law, why i t  certainly needs settling some place. 

But if they disagree or he disagrees with a board of review on the 
facts, why there is no other place for it to go except another board, 
and it may well be such an extremely important case that  he would 
like to h a w  another opinion as to the construction of the facts, the 
credibility of the witnesses, or the settling of controverted questions 
of fact. 

I think it 
perhaps gives the accused the same opportunity for review that the 
prosecution would have. It is just perhaps another safeguard for the 
accused. 

Mr. LARKIN. %es 
hlr. ELSTON. But’ the question was raised and there was objection 

by some witnesses so I thought we ought to at least consider i:. 
Mr. LARKIN. I understand. 

Now, i t  was on that basis, rathcr than on another-- 
Mr. ELSTON. Well, I am.not  objecting to it a t  all. 

It mi h t  give him another hearing. 
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hIr. BROOKS. Colonel, do you want to say something? 
Colonel DINSMORE. Mr. Chairman, I am glad Mr. Elston raised that 

point. He stated that correctly. I think the criticism was raised on 
the assumption that this was a disadvantage to the accused, whereas 
often enough it is decidedly to his advantage. 

In  a recent case the board of reviey held that the story of the defense 
which the accused presented was incredible. The Judge Advocate 
General wasn’t satisfied. He  did not send the case to another board 
of review. He sent it to the Judicial Council because it is the kind of 
case he could send to the council. 

The Judge Advocate General still 
was not satisfied and referred the case to two of his more experienced 
assistants. Of course that was not a statutory reference. It was for 
his own personal advice. They t’ook a different view from the board 
and the council. 

So I merely want to point out that it works a t  least both ways and 
often enough in favor of the accused. 

JIr .  DEGRAFFENRIED. But in that particular case there were two 
men that were working right there in his office who decided that  the 
board of review was wrong and the Judicial Council was wrong and 
they really decide the thing? 

Colonel DISSMORE. Well, they didn’t, hlr. deGraffenried, because 
the case, of course, had to go to the Secretary. But  the Judge 
Advocate General had the benefit of their advice, just like I might 
come to you and say ‘ W h a t  do you think?” I t  wouldn’t haveany 
official standing. 

The council held the same way. 

l l r ,  DEGRAFFENRIED. They really didn’t decide it. 

Ah. DEGRAFFESRIED. They just made suggestions. 
Colonel DISSMORE. Yes. 
l l r .  BROOKS. Colonel, this won’t apply in the case where the first 

hoard of review finds that an error had been committed and the man 
was not guilty. In  that instance there would be no second board of 
revicw, would there? 

Colonel D I s S i r o R E .  I disagree, Mr. Chairman. I think you could 
sent1 i t .  

Mr. BROOKS. How would that be to the advantage of the accused? 
(lolonvl DIssuoRE. That  would not,. I dov ’ t  say it is a l n ~ ~ y s  to  the 

I mc.rely want to point out’ it works out 

111.. I ~ R ~ O K S .  It can tw either to the atlvantagr or thr disadvantage? 
(‘olorrc~l I ~ I S S ~ I O R F ; .  That  is cori-cyt. 
1 1 1 s .  I , . \ R K I s .  ‘I‘lic Governmrnt should have an  advantage some- 

timi);, too. I moan it slioiiltl bc an equal basis, with both having the 
atlvnrit o p b .  

J I r .  E;I,STOS. Especially after you get into the higher courts of 
app td .  

Lf I‘. Sxirz-r. It’ has h c n  my iiridcrstantling-and I stand to be cor- 
rwt ( V I  t)y tlic .Jiitlgc% ,Itlvocate Gcncrrtl of tht. Navy, Admiral Russell- 
I ha\-c tliscwsctl this particular article with him and  his particular 
fwlirig is that it would result in a hnclfit to the accused. 

157icrc thc hoard of rwic*w liad atfirmed a sentence which hc felt 
\vas eritircily too much, in the interest of the accused he felt he ought 

Colonel DIssaroRE. S O .  

a t l v u n t n p  of tlic acciisc4. 
h t h  Wlys. 

JII’. 1 , . \ H K I S .  EXZM’tlj’. 
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to be able to  refer it to another board of review and let them see if thry 
wouldn’t knock that sentence down in some degree. 

Now, of course as you have pointed out, let us assume that the 
board of rcview would not agree with the findings and sentcncae and 
might very w l l  recerse them. Tn that event he could take that cease 
under the prcsent wording of this seration ( e )  and refer it to nnotlier 
board of review. 

l l r .  BROOKS. TYell, what occiirs to my mind is this: supposc they 
would hold that actually there was no basis for conviction and the man 
was innocent. Now, does that  then amount to a double jcopardy 
when you turn that over to another board? 

l i r .  SviRT. It is not jeopardy, sir, because this is not trial pro- 
cedure. This is appellate procedure. 

Air. LARKIN. Well, under the jeopardy provision, you recall, 
jeopardy does not attach until the finding of milty is final. 

A l r .  BROOKS. It seems to me it is very c’iose to doiible jeopardy, 
when one tribunal finds a man to be innocent and then turn him over 
to another one for hearing. 

XIr. DEGR~FFENRIKD.  Suppose the board of review would say the 
evidence was insufficient to sustain a verdict of guilty and order him 
discharged, that  would be tantamount to a verdict of not guilty. 

Sometimes they send it back for a new trial if there are errors of law. 
Mr. Larkin. That is right. 
AIr. DEGR~FFENRIED.  But  sometimes the appellate court holds 

from the record that the evidence is not sufficient, and they don’t 
order it back for a retrial. 

hlr. LARKIN. But  the Judge Advocate General has the right in that 
case to send it forward to the Judicial Council to determine the ques- 
tion finally and once and for all. 

Mr. ELSTOU. Well, isn’t it  true, too, in the civil courts that  if YOU 
get into the court of appeals and the court of appeals decides in favor 
of the ticcused and orders a retrial of the case? 

Yes. 
Or even orders the disnlissal of the accused? 
Yes. 
The State can ameal.  

A I  

That is right. 
From a decision of the court of appeals. 
Exactly so. 
The Sumerne Court may reverse the court of appeals. ._ 

That is’ripht. 
5Ir. DEGRSFFENHIED. Rut it is still in a court, Mr. Larkin, isn’t i t? 
A h .  LARKIN. Sir? 
1Ir.  DEGR ~ F F E S R I E D .  I n  the civil court, if you  were to appeal from 

a decision of the United States circuit court of appcals it would go to 
the United States Supreme Court. m. LAI~KIS.  yes. 

hfr. DEGRAFFENRIED. It mould still be in a court. 
hfr. LAHKIS. That  is right. 
Mr.  DEGR.\FFENIUED. Under this method here, the way they have it 

worked out here, it doesn’t go to another tribunal. It goes to the 
judge advocate or goes to tlie Secretary. Was that what I understood? 

I t  may thereafter upon request of the judge 
advocate or upon petition of the accused go to the Judicial Council, 
as we will see in the next article. 

hIr. LARKIN. No. 
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Mr. DEGR4FFENRIED. 1 See. 
Mr. ELSTOX;. Of course, it is susceptible of abuse. There is no 

doubt about that. But  on the other hand, i t  can work to the ad- 
vantage of the accused. 

Air. LARKIY. That  is right. And as 1 say. if you had two boards of 
review that differed on questions of law, why there is a perfect petition 
to  your Judicial Council. 

A h .  BROOKS. If you have a case, though, where a board of review 
should find a man not guilty and want to release him, and the com- 
mand steps in and says, (‘We will send it to another board of review,” 
and they find the same thing, he can send i t  to another one and keep 
on until lie gets a conviction. 

But  on that basis, unless it was only on ques- 
tions of fact, the accused still has the right to petition the final tri- 
bunal, which is the Judicial Council. 

Mr. BROOKS. He has the right to petition, but he doesn’t have the 
right to Rppeal in all cases. 
Ah. LARKT?; .  IJnless they entertain it. 
hfr. BROOKS. Does he? 
N r .  LARKIX. No;  that is right. 
>Ir. BROOKS. Therefore, this is the final appeal for some of these 

And a commanding officer, if he wants to get a conviction, 

Mr.  LARKIS. Wcll, you are talking about the judge advocate and 

Mr. BROOKS. Well, he is the commanding officer in this instance, 

Mr. LARKIN. That  is right. 
Mr. BROOKS. The judge advocate. 
Mr.  LARKIN. He is-- 
A h .  BROOKS. He can o on until he does get a conkiction, or by the 

same token an acquitta K . Whenever he decides what he wants, he 
is going to get it. 

l f r .  LARKIN. If it was on the facts that is possibly true, but  on the 
law it still goes to the Judicial Council. 

hfr. ELSTON. Mr. Chairman, wouldn’t i t  be well to put  in a slight 
amendment to prevent more than one reconsideration by adding the 
word “one” so that  the Judge Advocate General may refer the case 
for one reconsideration, which reference may be to the same or to 
another board of review, so that  you couldn’t have just one review 
after another. 

hlr. LARKIX. Yes. 

cases. 
can sit by and keep on until he does get one. 

not the commanding officer? 

though, isn’t he? 

Mr. LARKIN. Wcll, that might do it. 
Mr. ELSTON. I offer that  amendment, hlr .  Chairman. 
Colonel DINSMORE. Mr.  Chairman, I would like to make my 

position clear. 
Mr. BROOKS. All right, Colonel. 
Colonel DINSMORE. I was merely pointing out the effect of this 

language. I don’t want to be understood as taking any position as 
to  what the committee ought to do about this one way or the other. 

Mr. BROOKS, Well, thank you very much, Colonel. 
T feel since they are passing also on the facts that you may run into 

this: Here is a board of review that hasn’t seen the witnesses and will 
iind as to those facts one way and you keep on until you do get a c 
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finding on the facts just like you want the board of review to find. 
It is a weakness, i t  seems to me, in this appellate set-up. 

You have heard the amendment offered by Mr. Elston. All in 
favor say, “Aye.” All opposed, “No.” The “Ayes” seem to have it. 
The amendment is adopted, to add the word “one” in-- 

Mr.  ELSTON. Line 2, on page 54, after the word “for”. 
Mr. BROOKS. Any further discussion? 
Commander WEBB. hlr .  Chairman, the Treasury Department 

would like to emphasize the point that Mr. Larkin made. It was a t  
the instigation of the Department that the exception was made for 
the Coast Guard to have civilians sit on the board of review. 

But  we would like to make it very clear that the Treasury Depart- 
ment is in no way advocating civilians for any other armed force 
except th:. Coast Gmrd  arid the request was made in the nature of 
an exception for the service because of existing practice. 

If not, the article is adopted. 

If not-- 

Mr. BROOKS. Fine. 
Any further discussion? 
Article 67. 
Mr. SMART. Mr. Chairman, this is a difficult section. There are a 

great many charts and things over here which should be displayed. 
I don’t know whether the committee wants to launch itself into 67 in 
view of the fwt  that we will have to recess in 10 minutes. What is 
your pleasure? 

Mr .  BROOKS. Is  it possible to bypass that  and take up 68 and then 
go back to 67? 

Mr. SMART. Yes; I think that 68 and 69 and these other articles 
arc all relatively easy to consider. 

Mr. BROOKS. If there is no objection, we mill bypass 67 until 
tomorrow morning and take up 68. 

Mr. SMART (reading): 
ART. 68. Branch offices. 

(a) Whenever the President deems such action necessary, he niay direct The 
Judge Advocate General t o  establish a branch office, under an  Assistant Judge 
Advocate General, with any  distant command, and  t o  establish in such branch 
office one or more boards of review. Such .4ssistant Judge Advocate General and 
any  such board of review shall be empowered to perform for t ha t  command, under 
the generrtl supervision of The Judge Advocate General, the  duties which The 
Judge Advocate General and a board of review in his ofice would otherwise be 
required t o  perform in respect of all cases involving sentences not requiring 
approval by the President. 

(b) I n  time of emergency, the President may direct t ha t  one or more temporary 
Judicial Councils be established for the period of the emergency, each of which 
shall be under the  general supervision of the Judicial Council. 

We thank you very much. 

References: A. W. 50 (c). 
Commentary: Subdivision (a) incorporates A. W. 50 (c) with 

modifications to conform to the review under this code. The AGN 
contains no similar provision, but the Navy feels that it would be 
useful in times of emergency. 

Subdivision (b) provides for expansion of the Judicial Council in 
time of emergency. Such temporary Judicial Councils are placed 
under the supervision of the permanent Judicial Council for the pur- 
pose of uniformity. 
. Mr. BROOKS. You have heard that  article. Any discussion on it? 
If not, it stands adopted. 

Article 69. 
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Air. SMART (reading) : 
ART. 69. Review in the  office of The Judge Advocate General. 

Every record of trial by general court martial, in which there has been a finding 
of griilty and  a sentence, the appellate rcview of which is not otherwise provided 
for by Article 66, shall be examined in the Office of the Judge Advocate General. 
If a n y  part of the findings or sentence is found unsupported in law, or if The Judge 
Advocate General so directs, the record shall be reviewed by a Board of Review 
in accordance with .-lrticle 66, but in such event there will be no further review by  
the Judicial Council. 

References: A. W. 50 ( f ) ;  proposed A. G. N., article 39 (e). 
Commentary: This art'icle conforms to A. W. 50 ( f ) .  

Irfr. BROOKS. You have heard the reading of that article. 

hlr. ELSTON. Hold it just a second. 
l l r .  BROOKS. Yes. 
hfr. SMART. I think perhaps it would bc well to just give an example 

or two for the record to show what types of cases are anticipated under 
that article. 

hfr. BROOKS. All right, sir. 
hlr. SMART. will you offer that, Mr. Larkin? 
Mr. LARKIN. Well, this contemplates the review for general courts 

in which there is not imposed as part of the sentence either a dis- 
honorable discharge, a bad-conduct discharge, or there is a sentence 
of less than a year. 

Mr ,  ELSTON. In other words, they can bring within the purview 
of article 66 cases which are not specifically referred to there. 

l l r ,  LARKIS. 'I'hat is right. 
hlr. ELSTON. If t,hr Judge Advocate General after examination of 

the record feels that they ought to be given review by the board of 
review? 

A h .  LARKIS. That  is right, Mr. Elston. But  i t  is not provided 
that there is a mandatory review by the board of review in these 
lesser sentences. 

Mr. BROOKS. If there is no objection to the article, we will pass on 
to 70. 

Mr. SMART (reading) : 
ART. 70. Appellate Counsel. 

(a) The Judge Advocate General shall appoint in his office one or more officers 
as Appellate Government Counsel, and onc or more officers as Appellate Defense 
Couriscl. 

(h) It shall he the duty  of Appellate Government coiinsel t o  represent the  
United States before the board of revivw or the Judicial Council when directed 
to  do so by the  .Judge Advocate General. 

(c) It shall be the duty  of Appellate Defense counsel to  represent the accused 
before the Hoard of Review or thc .Judicial Council- 

(1) when he,is requested t o  do so by the accused; or 
(2) wheri the United States is represented by counsel; or 
(3) when The ,Judge Advocate General has requested the reconsideration 

of a case before the board of review or has trarismitted it t o  the  Judicial 
Council. 

(d) The accrlsed shall have the right, t o  be represented before the  Judicial 
Council or the Board of Rcvicw hy civilian counsel if provided by him. 

(e) The Appellate Counsel shall also perform such other functions in connection 
with the review of court-martial cases as The Judge Advocate General shall 
rlircct. 

Since these 
cases involve minor sentences, no review by  the Judicial Council is 
felt to be appropriate. 

Any 
discussion on i t?  Any objection? 
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References: None. 
Commentary: This article is new arid is included in the code in order 

that  the accused may be represented on review. Such representation 
will assure that the accused’s case will be thoroughly considered, 
Appellate counsel should have the qualifications of counsel before a 
general court martial. 

I make only one point insofar as this article is concerned, Mr. Chair- 
man, and that is that  there are no qualifications prescribed for ap- 
pellate counsel. 

Mr. BROOKS. Anyone that  is appointed can apRear, is that i t? 
Mr. LARKIN. That is right, Mr. Chairman. We spelled out in our 

commentary, though, that  they should have the qualifications, we 
thought they should have the qualifications, that are provided for trial 
counsel in the general courts under article 27 (b). 

Mr. ELSTON. Why wouldn’t it be well to say having the qualifica- 
tions prescribed in section- 

Mr. SMART. In  article 27. 
Mr. LARKIN. I think that would certainly make it clear. 
A h .  PHILBIN. Yes. 
Mr. LARKIN. This whole article is new, 

See article 27 (b). 

But in setting up this 
appellate system we felt i t  worth while and advisable that  in ap- 
propriate cases there be representation and argument, rather than 
just a generalized reading of records, so that  issues and contentions 
can be argued before these appellate tribunals. 

Mr. ELSTON. Well, I would move, Mr. Chairman, that  we amend 
the section b providing that counsel referred to in this section shall 

Mr. SM-QRT. Article 27 (b) (1). 
Mr. ELSTON. Allowing Mr. Smart to draft the amendment and put 

it in the appropriate plrtce. 
Mr. SMART. You will recall, Mr. Chairman, that  it was agreed 

when the committee concluded with the remaining sections Mr. Larkin 
and I would prepare an amendment for 27 (b) (1). 

Mr. LARKIN. That is right. 
hlr. SMART. Once that is done, this will refer back to that  and will 

close that loophole. 
Mr. BROOKS. Yes. 
What would you think of this, under subsection (d), which reads 

‘(the accused shall have the right to be represented by Judicial Council 
or the board of review by civilian counsel if provided by him”- 
shouldn’t we add the word “also” in there or begin by saying ((in 
addition the accused shall have the right”? 

Mr. LARKIN. I think it is clear this way, Mr. Chairman. 
Mr. BROOKS. But you have stated above that the Judge Advocate 

General may appoint someone to represent the accused. 
Mr. LARKIN. That is right. That follows the not,ion that  you have 

in the trial where the convening authority appoints someone to 
represent the accused. 

Mr. BROOKS. Then in (d) you say “the accused shall have the 
right.” 

Mr. LARKIN. That follows the same pattern. When a man goes to 
trial the convenin authority appoints a counsel for him or he appoints 

may have his own civilian counsel. 

have the qua 9 ifications required in section- 

a military counse f that he requests if he is available or the accused 
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Mr. BROOKS. So that that-- 
Mr. LARKIN. This follows the same pattern here. Here he m a y  

have his own counsel if he desires. 
hlr. BROOKS. Do you really read i*lto subsection (d) the word 

“also”? 
hlr .  LARKIN. I think so, yes. 
Mr.  BROOKS. All right. 
You have heard article 70 as read. 

or objection? 
Article 71. 
Mr. SMART. [reading]: 
ART. 71. Execution of sentence; suspension of sentence. 
(a) No court-martial sentence extending to death or involving a general or 

flag officer shall Be executed until approved by the President. He shall approve 
the sentence or such part ,  amount, or commuted form of the sentence as he sees 
fit, and may suspend the execution of the sentence or any part  of the sentence, as 
approved by him, except a death sentence. 

(b) X o  sentence extending to the dismissal of an officei, cadet, or midshipman 
shall be executed until approved by the Secretary of the Department, or such 
Under Secretary or Assistant Secretary as may be designated by him. He shall 
approve the sentence or such part ,  amount, or commuted form of the sentence 
a s  he sees fit, and may suspend the execution of any  part  of the sentence as 
approved by him. In  time of war or national emergency he may commute a 
sentence of dismissal t o  reduction to  any enlisted grade. A person who is so re- 
duced may be required to  serve for the duration of the war or emergency and six 
months thereafter. 

(c) KO sentence which includes, unsuspended, a dishonorable, or bad conduct 
discharge, or  confinement for more than one year shall be executed until affirmed 
by a board of review and, in cases reviewed by it, the Judicial Council. 

(d) All other court-martial sentences, unless suspended, may be ordered execut- 
ed by the convening authority when approved by him. The convening authority 
may suspend the execution of any  sentence, except a death sentence. 

References: A. W. 44, 47 (d), 48 (a), 48 (c), 49, 50 (e); proposed 
A. G. N., Article 39 (a), 39 (c). 

Commentary: Subdivision (a) is derived from A. W. 48 (a). Pro- 
posed A. G. N., Article 39 (a) is similar except that sentence involving 
a flag officer are treated in the same manner as sentences involving 
other officers. The words (‘as he sees fit” are intended to give the 
President absolute discretion in determining the amount of the sen- 
tence to be approved by him. 

Subdivision (b) is derived from A. W. 48 (c) and A. W. 44. Proposed 
A. G. N., article 39 (a) requires a dismissal to be confirmed by the Pres- 
ident, or by the Secretary when empowered by the President. It is felt 
appropriate, however, to place this power initially in the Secretary 
of the Department and to allow delegation of this power in order to 
provide for periods of expansion of the armed forces. It was felt 
more appropriate to place the power to change a dismissal to reduction 
to ranks in the Secretary rather than in a court martial as provided in 
A. W. 44. 

Subdivision (c) is derived from A. W. 48 (c) and A., W. 50 (e). 
Sentences required to be affirmed by a board of review may not be 
ordered executed until such review and any further review by the 
Judicial Council under article 67 is completed. Thus, such sentences 
may be ordered executed 30 days after the accused has been notified 
of the decision of the board of review if he has not petitioned the 
Judicial Council for review within that period. 

Is  there any further discussion 
If not, it stands approved. 
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Subdivision (d) is derived from A.  W. 4 7  (d). The proposed AGN 
would require execution of sentences not extending to punishments 
specified in subdivisions (a), (b), and (c) to be executed upon an- 
nouncement by the court. It is felt appropriate, however, to require 
review by the convening authority before ordering execution of any  
sentence. The convening authority is given power to suspend sen- 
tences other than death sentences. See article 7 4  as to the power of 
other officers to suspend sentences. 

Mr. ELSTON. Why do they provide that they can’t suspend a death 
sentence? 

Mr .  LARKIN. %‘ell, I think it would be cruel and unusual, wouldn’t 
it ,  to suspend a death sentence, have a man continue under a death 
sentence the execution of which is suspended. 

Mr. ELSTON. Well, they might suspend i t  for 30 days. They do i t  
in civil courts, until the governor has a chance to review the case. It 
might be that the President would want to review the case a little 
longer and suspend i t  for 30 or 60 days until he has an opportunity 
to thoroughly investigate all the facts. 

Mr. LARKIN. Oh, I think he has that opportunity clearly because 
i t  can’t be executed until he approves it. So rather than having him 
go through the formality of suspending the execution of it, it is in 
effect suspended from the very beginning until he in his own good 
time does approve it. 

Mr. ELSTON. Then, he does have power to suspend the execution 
of the sentence for a short period of time? 

Mr. LARKIN. To be specifically technical, rather than to suspend 
it,  why i t  is in a state of suspense until he does approve it,  you see. 

Mr. ELSTON. What I mean is this: When a death sentence is given 
in the Army who fixes the date of the execution? 

Colonel DINSMORE. The commanding general in the area, Mr. 
Elston. 

Mr. ELSTON. Well, suppose the date of the execution of the sen- 
tence is just a day or so after the case gets to the President and he 
wants more time. 

Colonel DINSMORE. Oh, no; he can’t do that, sir. He can’t fix 
the date cf sentence. Let me remind you, a case has to go all the 
way through the judicial process and to the President. Now going 
back for a moment to your first question, all the President has to do 
is to  defer action! until he makes up his mind what he wants to  do. 
The execution date can’t be fixed until after the President has acted. 

Mr. ELSTON. Oh. That  is what I wasn’t clear about. 
Colonel DINSMORE. Then that mandate goes back and some con- 

Mr. ELSTON. That  answers my question. 
Colonel DINSMORE. The President doesn’t undertake to say when 

Mr. LARKIN. And there is no date set before he gets it. 
Mr.  BROOKS. Any further discussion on article 71? 
Mr. ELSTON. Yes, Mr. Chairman, I think there is another question. 
Mr. BROOKS. 41 right. 
Mr. ELSTON. I think we will have to change- 
Mr. SMART. Subsection (c), page 60? 

I think i t  is the same thing. 

venient time is fixed. 

they will have to do it because that is matter of local conditions. 
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hlr. ELSTON. Subsection (c) to conform to the change we already 

hlr. SNART. That  is on page 60, line 3,  delete the words “more than 

Mr.  BROOKS. You have heard the amendment. Any opposition 

Any further d i scd ion?  If there is no further discussion and if 

Mr. SMART. Article 72, vacation of suspension- 
3fr. DEGRAFFESRIED.  I t  is 12 o’clock and the House is in session. 
Mr. BROOKS. Do you want to take up this one and quit on that? 
Mr. SMART. These, are all relatively easy. 
hlr. BROOKS. Well, it has been suggested the House is in session. 
Mr. SMART. Off the record. 
(Discussion off the record.) 
Mr. BROOKS. W e  better, then, meet a t  10 o’clock in the morning if 

We will stand 

(Whereupon, a t  12 o’clock, the subcommittee adjourned to recon- 

made to say “for a year or more” instead of “more than 1 year.” 

1 year” and substitute “ a  year or more.” 

to it? If not, it stands adopted. 

there is no objection, then, to article 71 as amended it is adopted. 

it is all right with the members of the committee. 
adjourned until 10 a. m. 

vene on Saturday, April 2 ,  1949, &t 10 a. m.1 
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FIOUSE O F  REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. 1, 
Washington, D. C. 

Thc subcommittee met a t  10 a .  m., Hon. Overton Brooks (chairman) 
presiding. 

Mr. BROOKS. The committee will please come to order. Mr. Els- 
ton, I thought, if the committee had no objection, we could retiirn 
to the article that we approved yesterday with an amendment regard- 
ing thc review boards. 

Since the committee’s adjournment 
of yesterday, I have talked to some mrmbcrs who were anxious that 
we return to that  particular article and consider again subsection (e). 
If there is no objection, I should like to present it again to the coin- 
mittee. 

We amended subsection (e) by referring to the fact that the case 
might be given reconsideration by another review board. I per- 
sonally feel that is one part of the bill that we cannot properly defend 
on the floor of the House. 

The accused a t  the present time under the draft that we are con- 
sidering has a right to a trial initially. Then his case goes to the 
commanding officer, who has a right to any findings which he may 
care to  make providing they do not increase the penalty. Then it 
gors to a reviewing board for a review, a restudy. Then that review- 
ing board is appointed by the Judge .4dvocate General and if the Judge 
Advocate General does not Iike the findings of the reviewing board, 
he can send it to  another reviewing board. Then, as I see it,  the 
Judge Advocate General, if  he still docs not like the findings, has the 
authority to send it on to the Judicial Council. 

I t  seeins to me that is one part of the bill that is going to be difficult 
to defend on the floor of the House and I should like to hear from some 
of the other membcrs of the committee on it. What do you think 
about it, hlr. Elston? 

hfr. ELSTON. hlr. Chairman, T offered the amendment yesterday to 
provide for one consideration, more or less in the nature of a compro- 
mise, but 1 said a t  the time that I thought the section was susceptible 
of abuse.. The thing that  disturbed me was the fact that a board of 
review might say that an accused was innocent. The commanding 
ofliccr woiild not be satisfied with that decision and would refer i t  to 
the nest board ol review which would affirm a sentence of conviction. 
That  docs not seem to be exactly right, since it operates to the ad- 

(1201) 

Mr. EI~STON. That  is subsection (e) of article 66. 
Mr. BROOKS. Subsection le). 

I have thought a good deal about it. 



1202 

vantage of the prosecution in this: that the prosecution can take the 
case to the Judicial Council as a matter of riglit, if they are not satisfied 
with the decision of the board of review, whereas the defendant cannot 
go to the Judicial Council unless he can show that there is some error 
of lam that has been committed. 

So I agree with the chairman that it is a dangerous provision and I 
think we will have trouble with it on the floor. Whether we have 
trouble with it or not, it does not seem to me to be right. I talked to 
Mr. deGraffenried about it yesterday, we discussed it, and I think he 
has some feeling about it, too. 

A h .  DEGRAFFENRIED. I feel that way. If one board of review 
passes on it, if it goes further than that, it should go to the Judicial 
Council. 

Colonel DINSMORE. Mr. Chairman, if I gave the impression yes- 
terday that there is any such practice maintained in the Army, I want 
to correct it. I, too, have talked to my associates; that is, after the 
meeting yesterday. I am sure that the Judge Advocate General has 
never sent a case from one board of review to another, that it is not 
his practice to do so, and that he does not feel i t  is the proper thing 
to do. 

The case that I cited, you will recall, was not one in which he sent it 
to another board, but he called in some private advisers to help make 
up his own mind. That  he probably will continue to do as occasion 
requires. 

But  I should like to say that the Army has no objection to the 
amendment, which as I understand is now suggested, prohibiting the 
case from going from one board of review to another. 

Mr.  BROOKS. There has not been an amendment yet offered, but 
that  is what we are considering. I wondered how the Navy would feel 
in reference to that. 

Mr. LARKIN. I think the Navy would like to have this provision. 
They do not a t  the present time in their appellate system have statu- 
tory courts of review. The Judge Advocate General has appointed 
a board of review for his own purposes, to aid and assist him, and it is 
advisory only. 

He has, I think as a matter of practice under the present system, 
sent a number of cases to this advisory board of review for close 
scrutiny over and above the normal review that it gets in his office, 
and when he gets their recommendation he wants to make assurance 
doubly sure and, in a manner similar to the practice in the Army, I 
think will ask the Assistant Judge Advocate, or some other high officer 
in his office, to go over it again, just to get the maximum amount of 
best advice. 

If it is the sense of the com- 
mittee that that might be subject t o  too much abuse as written here, 
I wonder if you might consider rewording it in such a way that he 
might send back for reconsideration a case once to the same board of 
review that reviewed it in the first instance rather than cutting out 
the whole section. 

Mr .  BROOKS. Mi .  Larkin, I think your thoughts are well-timed; 
but the captain is standing right behind you and I wonder if he would 
not like to add something. 

Mr. LARKIN. I wish he would. 

It was with that thought in mind. 
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Captain Woons. Yes, sir. Our present experience indicates that 
in some cascs we have a great deal of difference of opinion. Our 
present practice is to have a panel of three officers go through a court- 
martial case, pass upon it,  and then it comes to the chief of tho divi- 
sion, through me and, in substantially all cases, it goes to the board 
or review. 

We fear, in setting up this new system, giving the final word to  
your first, board of review-we have had a small experience under the 
statube-that will hare  the last and final say as to questions of fact. 
and action on the sentence, that there may be some miscarriages. 

Mr. BROOKS. Let  me ask you this. The Judge Advocate General 
may have several boards of review. 

Captain WOODS. That  is correct, sir. 
hlr. BROOKS. And he has the authority to choose his board of 

review? 
Captain ROODS. That  is perfectly true. 
Mr. BROOKS. He has not only authority to Bet up the board of 

review, but  he has authority to choose the one he wants to consider 
this particular case and I think personally that  that is giving him a 
tremendous latitude of discretion as to the type of judgment he wants 
to obtain in the board. 

Mr. DEGRAFFENRIED. Do you not think a t  the present time that 
if he were to send it back to the same board of review for reconsidera- 
tion, that that would give the impression that he was dissatisfied with 
the result of their first revicw and wanted them to reconsider it? 

Captain WOODS. I think there is no question about that. They 
would have the benefit of his views to consider. I do not think our 
people would be coerced by his views a particle. We envisage a 
situation in which we would get an action by a board of review, and 
then a very powerful dissent. Then you have the final action on the 
evaluation of the evidence and the determination of the sentence 
resting on the opinion of the majority of the board of review, but 
which- 

Mr. BROOKS. You feel that the mere fact that there is a dissent 
would be a compelling reason why- 

Captain WOODS. It would indicate such a close margin in that  par- 
ticular board as to raise some question as to &he correctness of the 
finding. Of course, i t  is majority rule. We would have to  concede 
that. But if the Judge Advocate General, with the advice of his staff 
people, felt that it was not correct, it would be well to send it back 
to that  board.or to another board. 

M r .  ELSTON. What would be the situation, Captain, where two 
boards had passed on the matter, after you get to the Judicial Council? 
The action of the board of review is a part of the record. Now, is the 
Judicial Council going to consider the finding of the first b a r d  o r  of 
the second board, or of both of them? 

Captain WOODS. It would all be part of the record. I would pre- 
sume that they would consider the opinion of both boards on the ques- 
tion of law. Bit if we had a reference to a second board of review, on a 
finding of facts or on the measure of the sentence, I take it that  the 
second board’s finding would be conclusive. 

Mr. ELSTON. Since the board of review is the final authority on 
questions of fact which board’s decision is final, the first board’s or the 
second board’s? 

Sometimes we find strong differences. 
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Captain WOODS. I take it that the second board’s would be under 
the wording of this provision as now written. 

Mr. ELSTON. This does not say so. I t  simply says that he may 
refer it to another board, but one board has just as much authority 
inlaw as the other. And it is assumed that each hoard gave the same 
amount of time and consideration. So why should the second board 
be considered any more an authority in its decision, any more final, 
than the first one? 

Captain WOODS. Of course, if your permit this, ou would set up a 

Mr. ELSTON. I do not think there is any precedent for it. You 
would not have a situation like that in the civil courts. Yo11 always 
go one step higher in the civil courts. You never move from one court 
of the same jurisdiction to another one of the same jurisdiction. 

What is the situation of the defrndant in this kind of case, where he 
has had a board of review completely exoncrating him? Then it 
goes to  another board of review, because the referring authority docs 
not like the dceision. Or the Judge Advocate General dorq not lik(> 
the decision. The second board rendcrs a decision diamrtrically 
opposed to the decision of the first board, and that bccomes final. 

Captain WOODS. I think his position has certainly suffered. 
Mr. ELSTON. I think you are putting the mattcr too much into the 

hands of the Judge Advocate General rather than your board of re- 
view. 

Captain WOODS. You could consider it thr othcr way, Mr. Elston. 
The second board’s decision may be farorablc. 

Mr. ELSTOX. Sometimes that would happcn, th rw is no doubt 
about that. If that is all we 
were cor7cerned about, then all right. But I am concrmcd about a 
case where a board says that a man is not guilty, the facts in thc case 
do not establish his guilt beyond D. reasonahle doubt and they feel 
that  the case should be dimissed. Then thc Judge Advocate General 
refers i t  to another board, They have exactly tho samc authority 
and they have exactly the same record in front of them and have ex- 
actly the same power. And yet you say their dccision should be taken 
as  final rather than the decision of the first board. Where is therc 
any precedent for that?  

Captain WOODS. I have no precedent in the civil practice. Never- 
theless we feel rather strongly that  the public a t  large looks to the 
Judge Advocate General for the administration of justice. I n  these 
particular cases he would have nothing whatever to say: 

Mr. ELSTON. If he has got the proper kind of board of review, that 
is made up of-is it three persons? 

Captain WOODS. That  is correct. 
Mr. ELSTON. If they are compctcnt men, if he selects competent 

men to serve as members of that  board, why should not the decision 
of the board in the first ivstance be final? 

Captain WOODS. I think that might well be true after we have had 
experience with boards established, and lie has confidence in the 
personnel of those boards. 

Mr. ELSTON. Suppose the Judge Advocate Grncral is not satisfied 
with the decision of the hoard, a miscarriagc of justice is not going to 
take place necessarily, because hc can still rofer it to  the Judicial 
council. 

further step in the appellate system and they woul 6” have the last step, 

I am not worried about those cast’s. 

3 
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Captain WOODS. Not on questions of fact or on sentence. 
Mr. ELSTON. On questions of law. There has been many a case in 

the civil courts where the appellate court has erred, and a guilty 
person has been permitted to go scot free. Of course, the theory of 
the law is that  it is better that  99 guilty persons escape than that 1 
innocent person be convicted. 

Captain WOODS. I understand that. 
Mr. DEGRAFFENRIED. He would have the same choice in selecting 

the first board of review as he would have in selecting the second 
board of review, would he not? 

Captain WOODS. I do not think so as a practical matter, Mr. 
deGraff enried. Administratively these records will doubtless come 
to the boards of review without any preliminary survey by the Judge 
Advocate General. He cannot be expected to go through each case. 

Mr. DEGRAFFENRIED. You do not think he would be more careful 
in the selection of the second board than in the selection of the first 
board? 

Captain WOODS. I think they would be on a parity. I think all 
the boards would be composed of excellent men, to tho extent of our 
capacity. 

Mr. BROOKS. Captain, this is the way it impresses me. I think i t  
is very commendable that in the absence of statutory authority he is 
interested in obtaining what he feels is a correct solution, a correct 
decision. 

Captain WOODS. That is correct. 
Mr. BROOKS. NOW, when we set this up, in effect, as a court, with 

statutory authority, the situation takes on a different light. H e  
should have competent bonrds set up. Each case goes to a board 
which he feels is competent. An erroneous opinion comes back. Is 
not his remedy the replacement of the whole board and the nomina- 
tion of a competent board? 

Captain WOODS. That  is the action he would necessarily have t o  
take after error had been demonstrated. Those cases would suffer. 

Mr.  BROOKS. Of course, it is regrettable, but there are cases of 
innocence where the defendant is found guilty. That is human error. 
But ,  on the other hand, it seems to me that what you are doing here 
is getting one review board and saying, in effect, that  if that  i? not 
satisfactory, he will have another review board who would be found 
to decide the other way. 

Captain WOODS. That is not what we seek. We merely seek to 
have the opinion of the first board, if there is any doubt, fortified by 
the opinion of the second board. 

Mr. BROOKS, Would you not get that  by an appeal to the Judicial 
Council? 

Captain WOODS. Except on the law, we cannot appeal to the 
Judicial Council. The Judge Advocate General to date has had no 
experience in evaluation of sentences. That  has all been done by the 
Bureau of Personnel and the Commandant of tho Marine Corps. 

1Jr. R I ~ O O K R .  It seems to me, that what you are getting to is this: 
If one board tloc*idrs onp way arid another one tlccidc~s the other way, 
you are going to weaken our whole system of justice. It is not a case 

tribunals rendering a decision on the same case, and the decisions may 
where you have a divide B . court, 2 to 1, but here you have two.separate 

80088C 0-50---48 
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be diametrically opposed to each other. I think that hurts the whole 
system. 

Captain WOODS. The second one would ncc:cssarily have the finality 
in the matter, sir. 

Mr.  BROOK& Still they have the same authority, and there is the 
same number of persons, and it is assumed of the same competency, 
and one decision is one way and the other decision is the other way. 

Captain WOODS. With the benefit of the record, of all that had 
gone before; the opinion of the first board plus the reference opinion 
of the Judge Advocate General. 

Mr. BROOKS. Mr. Smart, do you have somc.thing to say on this? 
Mr. SMART. I think the committee ought to bear two things in 

mind about this situation. O w  is that thc 1)oar.d of rcvivw itjolf, if 
it finds insufficiericy in tlic facts, may return tliat case for rclicaring. 
Secondly I think you ought to go two steps above tlie Judge Advocate 
General. Assume that a case has arrived, that the board of review 
has sustained both the facts and the law in a case which ramies a 
severe penalty of confinement and the Judge Advocate General thinks 
it is an unconscionable sentence, but he cannot do anything about it. 

We must remember that the respective Secretaries have unlimited 
power of clemenc . I cannot conceive of a situation where the Judge 

tence was unconscionable, and tliat tlie Secretary would refuse to  take 
appropriate clemency action. 

So that in a case where it is to the best intercsts of the accused to 
have the sentence reduced, I say tliat it will ultimately be reduced by 
the Secretary. As to other errors that might have been made in 
behalf of the accused, I think it is commonly held that the accused is 
entitled to the benefit of that error or doubt. 

Advocate Genera T would point out to his Secretary that  a given sen- 

So I see nothing to be lost by deleting the section. 
3fr .  BROOKS. What does the Air Force think about it? 
Major ALYEA. General Harmon stated thac even with statutory 

authority he doubted whether he would ever use i t ;  so, so far as the 
Air Force is concerned, I do not think we would object either way, 
whether we had i t  or it were deleted. 

Mr. BROOKS. What does the Coast Guard say about it? 
Mr. WEBB. The Coast Guard follows the position of the Navy, sir. 
Mr. DEGRAFFENRIED. I make the motion, Mr. Chairman, that we 

strike out subsection (e) of article 66, and also strike out the word 
“otherwise” in subsection (f) ,  right a t  the start of the section. 

Colonel DINSMORE. May I inquire, hfr. Chairman, whether that 
would precludc the suggestion made by iMr. Larkin, that  the Judge 
Advocate General may refer the case back to the same board? 

I might sat that the Army has no ohjcction to  that and I might 
point out that it is humanly possible tbat a board of review, with 
the best intentions and the best ability, may ovcrlook some factor 
which the Judge Advocate General thinks ought to be considercd. 

Mr. ELSTON. Colonel, the section that  hlr. deGraffrnried referred 
to  says to the same or another board. 

Colonel DINSMORE. Yes. sir. 
Mr. ELSTON. So it would not be rereferred to any board; that is, 

after the one board had passed on it, i t  could not be referred again, 
if that language were stricken out. 

Colonel DIKSMORE. That  is what I thought. 
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Mr. BROOKS. I am not recommending even this, but it seems to 
me  that it would be preferable if you are going to make any change: 
I n  a case where the Judge Advocate General feels that  error has been 
committed, to permit an appeal to the Judicial Council both on the 
law and the facts, rather than to send it back to the same board for 
another decision and a review of what it has already considered and 
on which it has made its finding. 

Gentlemen, you have heard the motion. Is there any further 
discussion? 

If there is no objection, subsection (e), and the word “otherwise” 
in subsection (f) shall be stricken out. 

Mr. SMART. May I offer a further corrective amendment? That  
you reletter subsections (f) and (g) to (e) and (fl, respectively. 

Mr. LARKIN. lMay I also offer a further amendment? I assume 
tha t  the motion carried. 

Mr. BROOKS. Yes. 
Mr. LARKIN. For the sake of conformity, I would request that  you 

consider deleting in article 70, which has already been adopted by 
the committee, the words on page 58,  line 22, at the end of the line, 
“has requested the reconsideration of a case before the board of 
review or”. 

That is just to make it conform. There is no reason for that  
language, since you have deleted (e). 

Xlr. ELSTON. I so move, Mr. Chairman. 
Mr. BROOKS. Is there objection? If not, the correction will be 

adopted. 
Let us pass on to the next article, Mr. Smart, article 72. 
hlr. SMART (reading): 

ART. 72. Vacation of suspension 
(a) Prior t o  the vacation of the suspension of a special court-martial sentence 

nhich as approved includes a bad-conduct discharge, or of any  general court- 
martial sentence, the officer having special court-martial jurisdiction over the 
prohationer shall hold a hearing on the alleged violation of probation. The pro- 
bationer shall be represented a t  such hearing by counsel if he so desires. 

(b) The record of the hearing and the recommendations of the officer having 
special court-martial jurisdiction shall be forwarded for action to the  officer 
exercising general court-martial jurisdiction over the probationer. If he vacates 
the suspension, the vacation shall he effective, subject t o  applicable restrictions in 
article 71 (c).  to execute any unexecuted portion of the sentence except a dismissal. 
The  vacation of the suspension of a dismissal shall not be effective until approved 
by the Secretary of the Department. 

(c) The suspension of any  other sentence may be vacated by any  authority 
competent to convene, for the command in which the accused is serving or assigned, 
a court of the kind tha t  imposed the sentence. 

References: A. W. 5 1  (b);  M.  C. M., paragraph 94; N. C. and B., 
section 476; Keeffe report, pages 313-318. 

Commentary: This article is new. I t  applies where a sentence 
has been suspended pending good behavior of the accused, that  is, 
where the accused is a probationer, Under present Navy practice, 
the commanding officer of a probationer has authority to vacate 
probation whenever he deems the conduct of the probationer un- 
satisfactory. practice, an officer who has the power to 
convene a court of the kin c9 which adjudged the sentence may similarly 
vacate probation. 

This article requires that where the vacating of the supension of a 
serious sentence is contemplated, a record of the facts justifying the 

Under Arm 
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vacating action will be made and these facts will be given considera- 
tion by two officers. 

Where the original sentence includes a bad-conduct or dishonorable 
discharge, or confinement in excess of 1 year, such vacation will not 
be effective to execute the sentence until the review provided in 
articles 66 and G7 has been completcd. Whcre the suspended sentence 
includes a dismissal, the Secretary of the Department must act before 
the dismissal may be executed, whether or not he has previously 
approved it.  

Mr .  BROOKS. hlr .  Smart, where is that word “probationer” used 
there? 

Mr. SMART. That  is a new word, so far as military law is concerned, 
Mr. Chairman. Mr .  Larkin can give you some information on that  
point. 

h l r .  LARKIN. It is used because I think it most clearly describes 
the position of the person contemplated in this article. This article, 
I might say, iMr. Chairman, is substantially new and it is designed to 
set up the following procedure. 

There are a number of instances where after the accused has been 
sentenced and confined he is sent to a retraining command or a re- 
training center and subsequently is restored to duty. The services 
are anxious to do that  to the maximum extent and, as you heard 
Captain McGinnis and Colonel Garrison, they have such programs. 

Frequently an accused who is returned to active duty has not com- 
pleted his sentence by a considerable portion and he is returned to 
duty in effect on probation. The unexecuted part of the sentence may 
still hang over him but pending his good behavior, upon his return to 
duty, over a certain period of what is most accurately called probation, 
he may be able to work his way out of, or to have the unexecuted 
portion of his sentence and even the dishonorable discharge or the bad 
conduct discharge set aside, and ultimately get an honorable discharge. 

Now, when he is back on duty on probation, there are a number of 
instances where such persons commit additional offenses or in some 
way by their conduct violate the standard of good behavior. In  the 
same fashion as in civilian courts, upon such violations, they may be 
returned to serve out the unexpired portion of their sentence or the 
dishonorable discharge or bad conduct discharge which has been sus- 
pended may be revoked. 

To assure that when a man who has been returned to duty and is 
charged with violation of this state of probation, that the suspended 
sentence that he has received or the suspension of the balance of the 
execution is not capriciously revoked or arbitrarily revoked, and that  
the dishonorable discharge will not be capriciously executed and have 
him discharged from the Service, we have provided this type of hear- 
ing so that  the elements of the offense or the facts of the conduct 
which is charged amounts to a violation on his part, are clearly set 
forth. 

We have provided this procedure which, as I say, is substantially 
new. 

It is perfectly true that there are any number of instances where 
a man who is given this other chance just does not make good a t  all 
and in a large number of those cases he should have a vacation of the 
suspension; that is, a vacation of the suspension is entirely appropriate 
and he should be sent back to serve out the unexecuted portion of his 

It is a protection for the accused. 
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sentence, or it is perfectly appropriate that  the dishonorable discharge 
be executed. ,211 that this provides is that, it  will be done after this 
protectivc procedure. 

You will notice that in no case can a dishonorable discharge or 
bad-conduct dischirge be executed on such a vacation udess  2t one 
time or another either before or after this, it  has been reviewed by 
the board of review. 

Mr. DEGRAFFENRIED. That follows the same system they have in 
the Federal courts now? 

Mr. LARKIN. That  is right, and I think in most State courts. 
Mr. D E ~ R A F F E N R I E D .  Yes. 
Mr. LARKIN. I know that  in a good many State courts, a t  any 

rate, there must be a hearing before a suspended sentence can be 
vacated. 

Mr. ELSTON. I do not see where you have a hearing as to general 
court martial. Article 72, section (a), provides there shall be a 
hearing on a special court martial. I do not see where there is any- 
thing said as to a general court martial. 

Mr. LARKIN. I think if you read on, Mr. Elston, you will see it. 
Mr. SMART. It is in line 13, Mr. Elston, where it says, “or of any 

general court-martial sentence.” 
Mr. ELSTON. Yes, but then it goes on to say that “the officer having 

special court-martial jurisdiction over the probationer shall hold a 
hearing on the alleged violation of probation.” 

Mr. LARKIN. That is right. He is the officer designated to hold 
the hearing. 

Mr. ELSTON. Even though it is a general court martial? 
Mr. LARKIN. Because he happens to  be the local commanding 

officer under whom the man is serving and in all likelihood the man 
to whose attention the alleged violation is brought in the first instance. 

Mr. ELSTON. That is the point that  I was trying to understand. 
You have a person exercising special court-martial jurisdiction con- 
ducting a hearing as to a general court-martial conviction. 

Mr. LARKIN. That is right. He is the logical man to hold the 
hearing. The record of the hearing goes up for review in a general 
court-martial case to the commander having general court-martial 
authority, in (b). 

Mr. ELSTON. I see that, but I could not understand why you go 
down one step and have an officer exercising special court-martial 
jurisdiction reviewing a suspended sentencc in a general court martial 
case. 

Mr. LARKIN. It was just for the purpose of convenience in holding 
the hearing. His decision does not become final in a general court- 
martial case until it is approved by the general court martial. 

Mr.  BROOKS. Does the record in all cases go up to the general court- 
martial officer having jurisdiction? 

Mr. SMART. I think subsection (b) clearly prescribes that. YOU 
see, it docs not state that  it is limited to special or general. It says 
the record of the hearing. That8 record may involve a special court 
martial, bad conduct discharge, or it may be clearly a general court 
martial case. I n  either instance, it would go up to the officer having 
general court-martial jurisdiction. 

Mr. BROOKS. I t  does not go through the local commanding officer. 
I t  goes straight to the officer having general court-martial jurisdiction. 

This follows that practice, Mr. decraffenried. 
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Mr. SMART. I think it would be true in practically every case that  
the officer exercising special court-martial jurisdiction would be the 
officer in command of the probationer. 

Mr. BROOKS. Gentlemen, is there any further discussion on this 
article? If not, and if there is no objection, we shall consider it as  
adopted. 

Will you proceed to article 73, Mr. Smart. 
Mr. SMART (reading) : 

ART. 73. Petition for a new trial. 
At any  time within one year after approval by the convening authority of a 

court-martial sentence which extends to  death, dismissal, dishonorable or bad 
conduct discharge, or confinement for more than  one year, t he  accused may 
petition The Judge Advocate General for a new trial on grounds of newly dis- 
covered evidence or fraud on the court. If the accused’s case is pending before 
the Board of Review or before the Judicial Council, The Judge Advocate General 
shall refer the petition to  the Board or Council, respectively, for action. Other- 
wise The Judge Advocate General shall ac t  upon the petition. 

References: A. W. 53; proposed A. G. N., article 39 (g). 
Commentary: This article provides for a petition for a new trial 

as provided in A. W. 53 and in proposed A. G. N., article 39 (g). 
Action on the petition is to be taken by a board of review or the 
Judicial Council if the case is being reviewed or is to be reviewed by 
such tribunal. Otherwise the Judge Advocate General shall either 
deny or grant the new trial. See article 75 as to restoration of rights 
privileges, and property after a new trial. 

Mr. BROOKS. I would like to ask you this. This is limited to a 
period of 1 year. For the purpose of the record will you explain 
why it is limited that way? 

Xlr. LARKIN. That is in an effort, of course, to obtain finality at 
some point and, in addition, it was adopted from article of war 53 
8,s it was amended by Public Law 759 last year. That  one feature 
was adopted. 

Mr. ELSTOX. Do you not think we should change this to conform 
to the changes we have heretofore made, and make it a year or more? 

Mr. LARKIN. Yes. 
Mr. SMART. That is in line 11, page 61. 
Mr. BROOKS, What do you have to say with reference to  extending 

this to death? 
Mr. SMART. Do you have the feeling there that perhaps a death 

sentence could not be executed before the expiration of one year, in 
view of this article? 

Mr. BROOKS. That  is the thought I had in mind. 
Mr. SMART. Justice McGuire has raised that same point, Mr. 

Chairman, the question as to whether or not a death sentence could 
be executed before the expiration of 1 year, in view of this provision. 

Mr. LARKIN. We had no such intention of limiting the imposition 
of a death penalty when it is finally approved by the President, after 
the complete review for this purpose. 

As you notice-and this, which I want to bring to your attention, 
has been commented on by witnesses-we have made this petition 
depend on the grounds of newly discovered evidence or fraud on the 
court. In  your amendment to article of war 53, last year, the standard 
was for good cause shown, The reason for the difference was that we 
felt that  the appellate system as devised here is a tight, comprehensive 
and efficient appellate system, that it is wholly capable of reviewing 
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all matters on the record; that  the review of cases should properly be 
EM complete as possible in the appellate system. I think that ie a 
principle that is followed pretty closely in civilian courts. 

There are two circumstances which may arise which may not have 
been on the record and which i t  may not have been possible for the 
appellate system to review. They are newly discovered evidence 
which, of course, was not available a t  the time and did not appear at 
the trial; and fraud on the court which might have been such a fraud 
that it could not appear on the record. That might have been the 
fraud itself. So that those two are really the only remaining good 
causes left after your appellate review on the record. This is not 
written in such a way that no case can become final, pending the lapse 
of a year, and on the possibility which may be very remote that there 
is going to be newly discovered evidence or there has now been dis- 
covered that fraud was practiced on the court. If, of course, they do 
arise that permits the remedy; but i t  is not intended that there is no 
finality until the year elapses. 

Mr. DEGRAFFENRIED. Is that a new section, that is not present in 
existing law? 

Mr. LARKIN. It is present in existing Army and Air Force law, ex- 
cept that  the petition may be granted by the JAG for good cause shown 
within a year as distinguished from the two grounds we set out. 

Mr. DEGRAFFENRIED. I just wondered how you got that  1 year 
in there. 

Mr. LARKIN. We took that 1 year from the present law, article of 
war 53. 

Mr. DEGRAFFENRIED. This is really much broader than in most 
civil courts, is it  not? 

Mr. LARKIN. I do not think so. There have been a number of cases; 
as far back as the hlooney case in California, where a writ of habeas 
corpus does not lie but there is the contention that some fraud was 
practiced on the court before or during the trial, a fraud which 
amounted to concealment of some evidence or a concealment of the 
conduct of some official of the court. I t  has been the practice of 
some civil courts, some State courts, after the conviction is firmed 
where habeas corpus will not lie, that  the court will permit a so-called 
writ of error coram nobis, which is an old English writ, which has 
been revived for just this particular kind of circumstance. What we 
did was to combine what amounts to a writ of error coram nobis with 
the motion for a new trial on newly discovered evidence. We have 
provided for both of them and to our minds they are the only additional 
circumstances over and above the appeal that need a remedy. But  
as to the time limit, it was the idea of Mr. Elston’s committee last 
time. 

Mr. DEGRAFFENRIED. I like the newly discovered evidence, and 
the fraud feature, rather than for good cause shown. I think that is 
too broad. We have a statute in our State which gives you the right 
to file a motion for a new trial on newly discovered evidence. 

Mr. LARKIN. So do we. 
Mr. DEGRAFFENRIED. But we don’t have any length of timc in it. 

The only question in my mind is the year. As a matter of fact, after 
a trial people begin to  talk who know something; that  is, when they 
think they are not going to be used as witnesses they will disclose 
something, and you get newly discovered evidence. 
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Mr. LABKIN. I think the newly discovered evidence will be sur- 
rounded by the practices and procedures in the Federal court that 
govern that motion such as-oh, that  the newly discovered evidence 
is not cumulative; that if i t  had been presented to the jury it a t  least 
would have changed its mind; and various other rules that cir- 

Mr. ELSTON. I still think we will have the question about the 
death sentence. 

Mr. DEGRAFFENRIED. So do I. 

less of an opportunity to petition for a new trial than other offenders, 
because if he is executed within a year he is considerably handicapped 
in filing petition for a new trial thereafter. 

Mr. LARKIN. If you think that is not completc, I should say we 
should make it clear. I think it would be very had, and there is no 
intention, to construe this as preventing the execution of the death 
sentence until after this 1 year period. These remedies are available in 
civil courts, and they are not construed as a stay of any death sentence 
at all, and they should not be. 

Mr. ELSTON. I think you would have to state it or i t  would be 
construed that he was not to be executed in less than a year. 

Mr. LARKIN. Either the explanation that i t  is not intended to 
and the adoption by the committee on that explanation is sufficient, 
or we can write in something. 

Mr.  BROOKS. Would i t  be better to consider the thought of reducing 
the time for everyone? Had you given that any thought? 

Mr. LARKIN. We just adopted the year provided by your committee 
last year. I would say this. I do not think i t  is an unreasonable time. 
I know very well that a motion for a new trial, because of fraud on 
the court, is the type of motion in New York State that can be hrou h t  
any time. There is no time limit. I think the jurisdiction of $ew 
York is quite unhappy about that, because it just means that there is 
practically no finality. As against that no time limit a year, I think, 
is perfectly all right. 

Mr. ELSTON. I think the time is all right, because fraud is not 
usually discovered immediately. 

Mr.  LARKIN. There are not many cases where tliere ever is fraud. 
I think in courts martial the percentage is very much lower than i t  
would be in a civil court. 

Mr. ELSTON. May I ask here what the normal amount of timc 
would be between trial and final review by the Judicial Council? 
What time do you anticipate i t  will take to go through all the steps? 

Mr. LARKIN. I should certainly expect i t  would be completed 
within a year. But  I just cannot give any estimate a t  this time. 
I think experience is going to indicate that. I might ask the repre- 
sentatives of the services as to their guess as to the time it takes to 
complete review now. 

Mr. ELSTON. Re ardless of the time, a person sentenced to death 

not be any error of law that his counsel claims and he may go through 
only the board of review. So his case would be completely reviewed 
and could be completely reviewed in a very short space of time. 

We skipped the 
Judicial Council provision, Mr. Elston. When we come to it, you 

1 
cumscribe the use of that type of motion. I 

c; a Mr. ELSTON. You are bound to give to a person sentenced to death 

does not necessaru P y go through the Judicial Council. There may 

Mr. LARKIN. Well, we have not reached that. 
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will find we have made a review by the Judicial Council mandatory in 
death sentences, so that the review in a death case will follow the 
course of convening the authority, board of review, Judicial Council, 
and final approval by the President. Tbey are all mandatory; there 
is no exception in that case. 

Mr. ELSTON. That would take considerable time, then? 
Mr. LARKIN. That is right; i t  would. 
Mr. ELSTON. So that would make the year all the more reasonable 
Mr. LARKIN. I think so. 
Mr. BROOKS. Could not we get in the record some estimate of the 

services of what they think will be a reasonable time to complete the 
average case? I think that would be of general interest to the 
Congress. 

hlr. LARKIN. Colonel Dinsmore, do you have a guess as to how long 
it takes to complete the review of a death sentence now? 

Colonel DINSMORE. I t  varies, depending on the difficulty of the 
questions involved, but I would say a matter of only a few months. 

Mr. BROOKS. All of those major violations normally should be: 
reviewed in a matter of a few months; is that correct? 

Colonel DINSMORE. That is right. 
Mr. BROOKS. And the case completed, say, within 3 or 4 months? 
Colonel DINSMORE. Yes, sir, When we had the great accumulation 

of cases during the war and all of those records came in from the 
various overseas jurisdictions and theaters, we had a tremendous 
bwklog, and at that timc it taok long,:r than it normally does in time 
o i  peace. So that it wodd be an extremcly unusual case, Mr. Chair- 
man, that would take a year. 

Mr. BROOKS. Are there any further questions? 
Mr. LARKIN. One thing that has been brought to my attention is 

that  the Federal court, the district court, has construed a similar 
provision of this kind in the Federal courts to give the right of petition 
as not amounting to a stay of execution if all other review is com- 
pleted. 

Mr. ELSTON. I notice you have left out a provision that we had in 
H. R. 2575  last year about reviewing cases which originated during 
World War 11. Can you tell us why that was omitted? 

Mr. LARKIN. I think i t  was omitted only because in our opinion the 
provision continues and remains. I say that because under section 12 
of the bill, which is on page 98 and is enacted into law, although not as 
a part of the uniform code itself, but enacted into Federal law, that 
provides that any rights and liabilities existing under such section or 
parts thereof prior to the efl'ective date of this act shall not be affected 
by this appeal and this act shall not be effective to authorize trial or 
punishment for any conviction if such trial or punishment is barred 
by the provisions of existin law. So that that right which was granted 

the Judge Advocate in 1 year after the termination o the war, still 
remains by virtue of the fact such rights are not lost to anybody, or 
such ri hts as they had under the previous law are retained. 

htr. EMART. I would point' out, of course, hfr. Elston, that  existing 
law is applicable only to Army and Air Force personnel. So this 
will perpetuate the difference which exists today, that is, naval and  
Coast Guard and Marine Corps personnel, when prosecuted by the 
Navy, offenders of World War I1 in those services, would not be 

That was certainly our intention here. 

f p  
by article 53 ,  that all Wor 7 d War I1 cases have the ri h t  to petition 
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accorded the same right as is preserved for the Army and Air Force 
personnel. 

hlr .  LARKIN. That  is right. 
hl r .  ELSTON. I think i t  probably ought to be restated, so that there 

will be no question about i t  and so that  it will apply to all services. 
We thought last year that was a rather good provision because of 
the many cases that  had arisen during World War I1 in which there 
were claims they had not had a fair trial or there had been some mis- 
carriage of justice. I do not know how many cases came in by reason 

That  is the difference. 

of tha t  section. 
Mr. LARKIN. There has only been experience since February 1, 

you see 
Mr.  ELSTON. That  is true, that i t  has only been since February 1, 

but there might be a number of them who waited until they could file 
their petitions for review. 

For the sake of the record, have there been any or very many? 
hlr. LARKIN. The Air Force has none, apparently, so far. 
Major SOLI’. It is my impression about 2 weeks ago we had eight 

petitions. 
hlr .  ELSTON. It would not hurt to have that  section rewritten so 

that i t  would apply to all services? 
Mr. LARKIN. That  petition, of course, was for good cause shown. 

The way we worded this is as I have indicated. If we redraft this 
at the committee’s request or add this additional provision to this for 
my guidance do you want “for good cause shown” in that  connection? 
It ought to be consistent, whatever i t  is. 

There is a difference between the 
two types of cases. The cases that  come up after this code is adopted 
are largely cases that  arose after the war. Durin the war, there was 

the same leisurely manner they could now be conducted, and it might 
be there is no fraud involved, there is no newly discovered evidence, 
but i t  is a case that the appeal should be reviewed. We have heard of 
a number of them-cases where the claim is made that  there was a 
miscarriage of justice. 

M own notion is the services did a magnificent job in going over 
all o the cases and t r  in& to equalize the sentences. I think the did 
a tremendous job an  diu i t  well, At  the same time, there mig t be 
some cases that have not been adequately reviewed, and I do not 
believe we ought to close the door. If there is same good cause shown, 
without newly discovered evidence and without fraud, it seems to 
me the ought to be reviewed. 

already disposed of where they ask for a review? 
We 

wrote that into the law last year and gave every person in the service 
an opportunity to have his case reheard, and it was of great benefit to  
Members of Congress, I will say, because I do not supposc there was a 
Member of Congress who did not have somebody appeal to him about 
his case-that he did not get justice and the like-and in those in- 
stances we were able to reply that the door was still open and they 
could still have a rehearing of their cases if they could give good reason. 

hlr. LARKIN. May I suggest, then, in this connection, that in adding 
this provision that World War I1 cases have this right of petition, we 

There may be more right now. 

Mr. ELSTON. I do not know. 

a tremendous volume of cases, There were tria 7 s conducted not in 

c9 l B 

Mr. B ROOKS, Is  i t  your idea to apply that suggestion to cases 

Mr.  ELSTON. Yes; in cases that arose during World War 11. 
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have a cut-off somewhere, because the war is not over yet. Cases cur- 
rently tried are construed to come within the additional time limit you 
have in that proviso, and I do not know but what there should be a 
distinction between the 1 year petition for fraud and newly discovered 
evidence, starting with cases that are tried under this new code when- 
ever it becomes effective and the petition as to all of the cases that are 
still within the war period, the war not having terminated and the 
cases being tried today coming under that provision. 

Mr. ELSTON. I think that is right. They are amply safeguarded 
under this code. 

Mr. LARKIN. Yes. 
Mr. ELSTON. But aa to the ones who did not have an opportunity 

to come under this code, they would have a right to have their cases 
reviewed. 

Mr. LARKIN. I think we can draft something. 
Mr. BROOKS Will you do that? 
Mr. SMART. I would suggest that  we put a time limit on it of 1 year. 
You cannot leave this thing open interminably in the future, be- 

cause, the longer it is open, the more difficult it is to obtain evidence, 
witnesses, and what not, and it unduly weakens the prosecution. 

Mr. ELSTON. I so move you, Mr. Chairman, that  we have Mr. 
Smart draft the amendment. 

Mr. BROOKS. Before we do that, let us hear from Captain Woods. 
Captain WOODEL The only suggestion I have to make is I want to 

invite your attention to section 301 of the Servicemen’s Readjustment 
Act of 1944, where arrangement for a readjustment is made, which 
provides for a review of discharges and dismissals, and section 207 of 
the Reorganization Act which provides for authority to correct records. 

Mr. SMART. I would like to point out to the committee just how 
dil%cult it  is if the man is dishonorably discharged to ever get his case 
before the 207 board for correction of military records. Ordinarily, 
if it is purely an administrative, technical chan e in the record, those 
applications will go directly to the board. I f o  not know what the 
policy is in the N a w ,  but certainly in the Army any record involving 
the correction of a dishonorable discharge must first be approved 
by the Secretary before i t  ever goes before that board. So far as I 
know, there may be one case involving dishonorable discharge that 
has received favorable action by the board for correction of military 
records, but I do not believe it is accomplishing the purpose Congress 
hoped it would when they wrote that into the law, and that was the 
feeling last year when the committee wrote this provision into the 
law, to accord a right for a new trial as a matter of law and not for i t  
to hinge upon a policy over in the Department of the Army. 

I cannot speak as to how the act has operated in the Navy. 
Captain WOODS. I think it has operated far more extensively in 

the Navy. I think i t  was not necessary to rely upon those two pro- 
visions, but it would seem to me there is a great deal of administrative 
burden involved; and, in the case where the man has gone to one of 
those two boards and the sentence has been altered in his favor, there 
should be no further rehearing in his case possible for the purpose of 
altering a conviction, but the convictions in those hearings should 
stand. The action has been addressed solcly to the sentence and 
correction of tthe records to alter the form of discharge. 

- 
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Mr. BROOKS. Could not the provision be so drafted that the 
applicant for rehearing on that basis should be limited to a request 
before one tribunal or the other? 

Mr. SMART. I believe, as a matter of form, the particular person 
who may pass upon this application will take that into consideration 
when he is considering “for  good cause shown.” If he finds the man 
has already received some administrative relief, I think he would be 
thoroughly justified in considering that along with the other elements 
of “good cause shown.” 

Mr. BROOKS. You think that is a type of judicial notice? 
Mr. SMART. I am not certain. 
Captain WOODS. I would not think so, bccausc i t  is directed to the 

fact of conviction. I would feel the Judge Advocate Generar, in good 
cause shown, would have to order a rehearing, even though the 
sentence and discharge liacl previously been altered by one of those 
boards merely to cure thcl conviction. 

hlr. SMART. I would say in that F?se, if the Judge Advocate 
General felt, in spite of any administrative relief this man may have 
had, that he is entitled to additonal relicf by way of a rehearing of his 
case, then why preclude him? 

Captain WOODS. I might mention very large numbers of some 
courts-martial actions have been reviewed by the board of discharges 
and dismissals, because we had the bad-conduct discharge. 

Mr. BROOKS. Let me make  the suggestion, then, Slr. Elston, that 
Mr. Larkin and N r .  Smart get together and try to work something 
out and do so in collaboration with the Navy. 

Mr. SMART. I think i t  might be very well if we might write into this 
particular section a proviso that would limit it to cases involving dis- 
honorable discharge, bad-conduct discharge, or confinement in cases 
of 1 year or more. The thing I think the Congrrss is trying to get a t  
is to insure a review of the serious cases that really affect the man 
seriously in his civilian life. 

Mr. BROOKS. I think you can get together and we can take that, 
up Monday; and, if you have trouble, the committee can discuss it 
further. 

hlr .  ELSTON. Our section last year on this subject included sum- 
mary courts-martial cases? 

hfr.  SMART. It was without specification as to the type of court. 
31r. LARKIN. It provided for dismissals, dishonorable discharge, or 

bad-conduct discharge. Inasmuch as the Army special en i r k  did not 
have authority a t  that time to impose a bad-conduct discharge, I 
doubt that it covers them. The Navy’s comparable court has had 
the authority to impose bad-conduct disrharges for a number of years. 

Mr,  BROOKS. If there is no further suggestion on that point, what 
about the last sentence in article 7 3 ,  reading “otherwise the Judge 
Advocate General shall act upon the petition”? How much authority 
does that give the Judge Advocate General? 

Mr. LARKIN. I think it gives him complete authority to order a 
rehearing. I t  was our idea that, not knowing when the petition might 
be made and since it might be made during the course of the appellate 
review, the petition is made while the case is before tho board of 
review or the Judicial Council, it is entirely appropriate to send that 
petition to them. Otherwise, you would have the incongruous situa- 
tion of the board of review or the Judicial Council reviewing a case 
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on the record on appeal while the Judge Advocate General at the same 
time is reviewing the petition on grounds of fraud or newly discovered 
evidence. So it was our idea, if this petition is made during the course 
of the appeal, it should be addressed to the tribunal that is considering 
the appeal. In  the event, however, that  the appeal is concluded, 
then we would have the Judge Advocate General do it,  just as you 
provided he should do i t  last year in article of war 53. 

Mr. BROOKS. The defendant could elect the time when he chose to 
present the petition? 

Mr. LARKIN. It is entitely up to him, He will be the only one, pre- 
sumably, who will discover either of those groiinds, and it is up to  
him to come forward whenever he does, as long as i t  is within a year. 

Mr. BROOKS. Is there any further discussion? 
Mr. ELSTOX. Just one other question. There is no provision for 

the Judge Advocate General to vacate sentence or restore rights or 
grant an administrative discharge in lieu of a dishonorable discharge 
or bad-conduct discharge, is there? 

Mr. LARKIN. No;  that is right; not the Judge Advocate General. 
The Secretary of the Department, in a later article, has that complete 
power. 

Mr. DEGRAFFENRIED. The Judge Advocate General, under those 
circumstances, could do one of two things: just deny the petition or 
order a new trial? 

M r .  LARKIX’. That  is right. 
Mr. BROOKS. Is there any further discussion of article 73? If not, 

i t  will stand adopted subject to the reservation of the amendment we 
discussed. 

Now take up article 74. 
)Ire SMMART (reading) : 

ART. 74. Remission and suspension. 
(a) The Secretary of thg Department and any  Under Secretary, Assistant Secre- 

tary,  or commanding officer designatcd by the Secretary may remit or suspend 
any part  or amount of the unexecuted portion of any sentence, including all Un- 
collected forfeitures, other than  a sentence approved by the President. 

(b) The Secretary of the Department may, for good cause, substitute an  admin- 
istrative form of discharge for a discharge or dismissal executed in accordance with 
t h e  sentence of a court martial. 

References: A. W. 51 (b); proposed A. G. K., article 39 (h). 
Commentary : Under this article the Secretary of a Department 

may review the sentence of any court martial, which will give him 
clemency and parole powers as well as ultimate control of sentence 
uniformity. Action hereunder may be taken without regard to  
whether the person acting has previous1 

Judge Advocate General lor the purposes of remitting or suspending 
any part of the sentence? 

l f r .  LARKIN. That  is right; but it centralizes responsibility in him. 
Slr. BROOKS. On subsection (b), explain the reason for making a 

change there from a judicis1 finding for discharge or dismissal and 
that of an administrative finding. 

Mr. LARKIN. Well, a discharge or dismissal-that is, a dishonorable 
discharge or a bad-conduct discharge-can be imposed only by a court 
martial, and the Secretary, by way of clemency, can substitute for any 
dishonorable discharge or any bad-conduct discharge or any sentence 

approved the sentence. 
11r. ELSTON. Under that section, the B ecretary could designate the 
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of dismissal of an officer what, in his own discretion, by way of Clem- 
ency, is a form of administrative discharge, This authority enables 
him to extend clemency. 

If 
not and there is no objection, i t  will stand approved. 

A h .  BROOKS. Are there any further questions on article 74? 

The next is Article 75,  Restoration. 
1h. S m R T  (reading) : 

ART. 75. Restoration. 
(a) Lnder such regulations as the President may prescribe, all rights, privileges, 

and property affected by an executed portion of a court-martial sentence Ghich 
has been set aside or disapproved, except an executed dismissal or discharge, shall 
be restored unless a new trial or rehearing is ordered and such executed portion 
is included in a sentence imposed upon the new trial or rehearing. 

(b) Where a previously executed sentence of dishonorable or bad-conduct dis- 
charge is not sustained on a new trial, the Secretary of the Department shall 
substitute therefor a form of discharge authorized for administrative issuance 
u k s s  the accused is to serve out the remainder of his enlistment. 

(c) Where a previously executed sentence of dismissal is not sustained on a 
new trial, the Secretary of the Department shall substitute therefor a form of 
discharge authorized for administrative issuance, and the officer dismissed by 
such s h t e n c e  map  be reappointed by the President alone t o  such commissioned 
rank and precedence as in the opinion of the President such former officer would 
have attained had he not been dismissed. The reappointment of such former 
officer shall be without regard t o  position vacancy and shall affect the promotion 
s ta tus  of other officers only insofar as the President may direct. All time between 
the dismiwal and such reappointment shall be considered as actual service for all 
purposes, including the right t o  receive pay and allowances. 

References: A. IT. 53. 
Commentary: This article is new in that rcstoration of rights, 

privileges, and property is mandatory and in that restitution of for- 
feitures previously collected is authorized. If a new trial or rehearing 
is ordered, restoration is to be made in regard to such part of the 
original sentence as is not adjudged upon the new trial or rchearing. 

Under subdivision (h) ,  the Secretary of the Department' shall order 
an administrative discharge substituted for a bad-conduct or (lis- 
honorable discharge which has not been sustained on a ncw trial 
unless the accused is to he restored to duty. 

Subdivision (c) requires an  administrative discharge to be suhsti- 
tuted for a dismissal which is not sustained on a new trial. I n  addi- 
tion, the President is given authority to reappoint the accused to such 
rank and precedence as he believes will correct the injustice of the 
dismissal. 

This article applies not only to new trials but also to all cases where 
an  executed or partly executed sentence is set aside or disapproved 
under the provisions of this code. 

1 I r .  BROOKS. Does that last mean pay for the actual time he did 
not scrve; in other words, is that retroactive pay? 

1 I r .  I,.\RKIS. That covers the time between the first and second 
trials. 

1 l r .  RROOKS. In the case of a man that is reopened under subsection 
(c), he is supposrc'l to hc put hack and made wholc insofar as possible; 
but thr lrist sontc~ncr rrfers to the fact that he shall be considered as 
actual scir\-ic*t for all purposcs, including the right to receive pay and 
allowancos. 

1 I r .  LARKIT. I think it is retroactive pay to the mtcnt  he has not 
receivctl anything from the time he was dismissed until the timc he is 
rcappointed. When he  is reappointed, it is retroactive for that  period. 

Docis that mean retroactive pay? 
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Mr. BROOKS. For the period during which he was out of the service? 
Mr. LARKIN. That is right. 
Mr. BROOKS. Also, it would mean longevity would operate during 

his absence from service under those conditions? 
Mr. LARKIN. That is right. 
Mr. ELSTOX. I would like to ask about section (b), where it is 

provided- 
Where a previously executed sentence of dishonorable or bad-conduct discharge 

is not sustained on a new trial, the Secretary of the Department shall substitute 
therefor a form of discharge authorized for administrative issuance unless the 
accused is t o  serve out the remainder of his enlistment. 

That  makes it mandatory that he shall substitute another form of 
discharge. Suppose they just wanted to completely dismiss the 
charges against him; suppose they have not been sustained and no 
discharge is warranted, no form of discharge is warranted; and sup- 
pose his enlistment had expired by that time? 

Mr. LARKIK. I n  that case he would have to substitute an adminis- 
trative discharge in the event the term of enlistment has expired, and 
if they desire-- 

,Mr. ELSTON. Could not he get4 an honorable discharge? 
Mr. LARKIN. We would get one by this provision. 
Mr. ELSTON. Is that what is meant by “administrative discharge”? 
Mr. LARKIN. It could be one of three kinds; it could be honorable, 

under honorable conditions, and the third would be “undesirable.” 
You recall we discussed the same type of possibility under article 4. 

Mr. ELSTON. Are those all included under this expression, “a 
form of discharge authorized for administrative issuance”? 

Mr. LARKIN. That  is right. There are only three that are author- 
ized for administrative issuance. 

Mr. ELSTON. What is the present policy of the services relating to 
the restoration to an enlisted person of his rights, where he has re- 
ceived a dishonorable or a bad-conduct discharge and that is suspended 
as a part of his sentence? What is the present policy? 

Mr. SMART. I think, Mr. Elston, the two witnesses who appeared 
the other day before the committee, the Navy captain and the Army 
colonel, who ave testimony regarding the incarceration of prisoners in 

your inquiry is directed to the policy of the respective departments in 
permitting various and sundry convening authorities or review author- 
ities to suspend sentence when, a t  the same time, they know, by virtue 
of the policy which is not known to everyone, that  they are going 
subsequently to execute that dismissal and the man is not going to be 
given any opportunity to reenlist. 

I do not know what the Navy’s procedure is on it,  but ib has previ- 
ously been pointed out that  stealing in the services is an  extremely 
bad thing, is very difficult to cope with, and ruins morale. That, is a 
particular type of offense, but I think it may generally be stated to be 
true that in the Army, a t  least, all felony types of crimes which result 
in conviction of an enlisted person, even though he may receive a dis- 
honorable discharge that is suspended, that  that  is just SO much 
double talk, bccause, as a matter of policy, that  discharge will be 
executed when he has served an appropriate amount of his sentence. 
He then gets his dishonorable discharge, and is spite of the fnct they 
say he may subsequently apply for reenlistment and try to serve 

Federal pena 7 institutions, touched the point you now raise. I think 
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another enlistment and work his way out with an  honorable discharge, 
nevertheless they are just not taking that  kind of man back. 

So that I sa i t  leads to a great deal of false hopes on the part of 

discharge. They think he has a chance to work i t  out, and I want 
this record to show here that  is not true. I think i t  is a shame that  
they go ahead and perpetuate that policy in any of the departments. 
I will say agaiii I cannot say what is happening in the Navy on that, 
but I know that is happening in the Army, and somebody ought to do 
somethin .about it. 

honorable discharge has been suspended and i t  is determined later to 
put  the man back on duty, he simply is restored to duty to complete 
the unexpired term of his enlistment. If the dishonorable discharge 
has been carried into effect, the Secretary has statutory authority to 
authorize his reenlistment notwithstanding his dishonorable discharge, 
and that, of course, is a new enlistment completely. 

A h .  ELSTON. What is tlie general policy where they do reenlist 
with dishonorable discharges hanging over their heads? Do they, as 
R rule, set that aside if he makes a good record? 

Colonel DINSMORE. No, sir; that is a historical fact, and that 
discharge that is on record can never be wiped out. If he completes 
his new enlistment honorably, he gets R I ~  honorable discharge at the 
end of that enlistment. 

Mr. ELSTON. Then he lias both? 
Colonel DINSMORE. Yes. But he has a white paper, in a way, ttiid 

nobody asks him about anything except his last discharge. 
Mr. ELSTON. Is that the case when they go 111 for reenlistnieiit’? 
Colonel D I N S M O R E .  1 doubt if it is. 
l l r .  SMART. It would be illuminating for this committee to know 

how many Army enlisted men, who have been convicted since January 
1946, of offenses which are considered to be felonious, have been 
permitted to reenlist. 

h1r BROOKS. Jl’hy could not we get those figures? Would not they 
be available, Colonel? 

Colonel DINSMORE. Yes; they would be vailable. 
N r .  BROOKS. I wonder if they would be available in the Savy .  Do 

you think you could get them? 
Captain ~ ~ ’ O O D S .  I do not think we have quite the same situation 

in the h’avy. I think our probations are granted in good faith, and 
if a man completes his probation period, he gets his honorahle dis- 
charge, providing the rest of his service entitles him to it. 

Mr. SMART. Is that regardless of the type of offense? 
Captain WOODS. It varies. 
hlr. S M A R T .  I subscribe to that. That  is what I think is the propcr 

policy. 
Mr .  DEGRAFFENRIED. Do your remarks this morning “wlieu they 

have been permitted to reenlist” refer to the ones who have been tried 
under existing law pertaining to the armed services or those who have 
been tried to civil courts, too? 

iMr. SMART, Under military law, once tt man has becn released to the 
civil authorities and subsequently convicted, I think inevitably tlic 
military will drop from the rolls of the service the man who is in a 
civilian penul institution. 

parents and ot K ers when a boy of theirs gets a suspended dishonorable 

Colone 7 DINSMORE. I n  answer to Mr. Elston’s question, if a dis- 

I’ll bet you couid count them on one hand. 
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Mr. DEGRAFFENRIED. But  after he gets out, are they more lenient 
about taking him back into the service or letting him reenlist than if 
he were convicted under military law? 

Mr. SMART. I just could not answer that but I doubt it. 
Colonel DINSMORE. I am not sure I understand the question. 
Mr. DEGRAFFENRIED. Are they more willing to let a man reenlist 

in the Army who has been tried and convicted in a civil court, say for 
grand larceny, than they would be if he had been convicted in a 
military court? 

Colonel DINSMORE. I think there would be no difference. 
Mr. Chairman, if I followed Mr. Smart correctly, his remarks were 

addressed to the question as to whether or not a dishonorable dis- 
char e ought to be suspended in a felony case. I am sure Mr. Smart 

We would not take them in the rst instance, and we certainly would 
not enlist them after they had been convicted by a military court. 

Mr. SMART. I do not subscribe to the theor that every man who 
is convicted of a felony is hopelessly lost. I dyo not think it is true. 
While I will concede as to the great majority of them, that you are 
correct, Colonel, and you do not want them back in the service, but 
to make that a matter of ironclad policy, without exception, I think 
is carrying it too far. 

Mr. LARKIN. Did I understand the captain to say that the Navy 
does take them back? 

Ca tain WOODS. That is correct. 

Larkin under date of March 2 in answer to a questionnaire which I 
understood originated after discussion with Mr. Smart, who asked 
what the service’s policy was about restoration, and after you wrote 
it I checked with Captain McGinnis’ civilian assistant. and he says 
this is essentially correct: 

Each case is decided on its own merits, after a man has been observed in con- 
finement. A period of probation prior to this time is a serious error, as the 
prisoiier does not have to  strive to make good. 

I might interject, that  means if he goes to prison knowing he is 
going to be restored, he just does enough to get by. It does not 
mean that he cannot be put on probation immediately without con- 
finement if the convening authority thinks that is proper. 

Therc is no statutory or general policy which would prevent reenli3tment- 

that  is, if he has been discharged- 
or restoration on probation or even discharge. A waiver can be granted if a 
man meets the currently prescribed standards for enlistment, physically, morally, 
etc. 

I might say it means where we have convincing evidence that a 
man is seriously of that  character, that  he has declared himself and 
intends it to be taken seriously and is not just idle talk. 

“A hopeless rccidivist,” that  is to say a man who has repeated the 
offense so often that we are just forced to give him up; “a psycho- 
path”,  that  means a man who we are told by the doctors, on a medical 
survey, is a psychopath; ‘<and without psychosis”-if he is insane, 
he is a candidate for medical survey-“a homosexual,” and when I 
say that, I again mean a man who is definitely established as such; 
maybe he was tried for something else, such as robbery, and it was 

f7 wou k d not suggest that  the Arm ought to be forced to enlist felons. 

Co P one1 CURRY. This is a memorandum which was sent to Mr. 

Thuse N ho T\ ould be eucluded are for the m o d  part suhversivei. 

4!IORRA 0-50--- 4 4  
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thrown out, then we do not want to  keep him if we know he is a 
homosexual, just because the robbery conviction would not stand up. 
Now, as I say, if he is a mental case, the fact that  he is a homosexual 
does not deprive him of a medical survey based on the ground that  
he is not responsible for his action. 

Mr. BROOKS. Thank you very much. I think that is clear. 
Is there any further discussion on this article? I think we have 

covered i t  fairly thoroughly. If there is no further discussion, then 
the article will stand approved. 

Next is article 76. 
Mr.  SMART (reading) : 

ART. 76. Finality of court-martial judgments. 
The appellate revieJv of records of trials provided by this code, the proceedings, 

findings, and sentences of courts-martial as p.pproved, reviewed, or affirmed as 
required by this code, and all dismissals and discharges carried into ,euecution 
pursuant to sentences bv courts-martial follon ing approval, review, or affirmation 
as required by this cod;, shall be final and conclusive, and orders publishing the 
proceedings of courts-martial and all action taken pursuant to such proceedings 
shall be binding upon all departments, courts, agencies, and officers of the United 
States, subject only to action upon a petition for a npw trial as provided in article 
73 and to  action by the Secretary of a Department as provided in article 74. 

References: A. W. 5*0 (11). 
Commentary: This article. is derived from A. W. 50 (h) and is 

modified to conform to terminology used in this code. 
A h .  BROOKS. What about “subject to Executive clemency”? 
Slr, L IRKIN.  That  is article 74, I think. We have specifically made 

it not f ind  in the scnsc that it would bind a Secretary and prevent 
him from exercising further clemency. 

Slr. BROOKS. What about tlie Prcsident? 
Slr. L ~ R K I S .  I think probably the Presitlcnt has the power under 

the Constitution and the only provision, the only type of case that 
goes to thc Prrsiderit aiitomatically for approval is the death sentence 
in the C R S ’  of a general or flag officer. In that case, it cannot be 
approved until hc liimsclf acts. 

Mr.  BROOKS. There is nothing we can do to take away any 
constitutional authority from tlic President? 

Alr. LARKIX. No, sir. 
h l r .  ELSTON. Do you think it is clear enough to include tlie 

authority of the Presitlcnt that he now has iindcr the law? 

Slr. ELSTON. Exclusive of his constitutional authority? You see, 
the section does not refer to the I’rrsidrnt; it only refers to the 
Secretary of the Department as provided in article 74. 

H c  lias to take approving 
action under specific proccctlings that are sct up, and this says “all 
action taken pursuant to suc*h proccedings.” This stcms from article 
of war 50, subparagraph (h), which docs not nirntion tht. I’rrsident 
and, as a mat t r r  of fact, did not except the clcmcricy powcr of the 
Secretary as we have. 

I belicvc thew might ?)r somr ( l i i ( ~ ~ t i ( ; i ~  I I O W  iintlrr artid(> of war .50 
(h) whether the pcnalty prescribed tlicre, as here, may be binding on 
the Secretary. We have put it in to mako s i re  that his clemency 
power is not so restricted by this provision for finality. 

LMr. ELSTON. Remember we use the words hcrc “subject only to 
action upon a petition for a new trial as provided in article 73 and to 

Other than that, this applies. 

hlr. L r l R K I N .  Yes; I do. 

Mr .  L.~RKIS.  I think it is sufficient. 
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action by the Secretar of a Department as provided in article 74 .”  

Mr. DEGRAFFENRIED. Would it hurt anything if we add the words 
(‘or by the President”? 

Mr. LARKIN. It would reaffirm whatever constitutional powers he, 
has. Normally, I do not believe the President, after he approves a 
case, thereafter continues to exercise clemency. To put it another 
way, in all of these cases which become final without his approval, I 
do not believe that he normally steps in and exercises any further 
clemency, but it is feft to the Department Secretary. 

Mr. BROOKS. Would it not do a little more than that; would it not 
reaffirm the statutory authority of the President? 

Mr. LARKIN. I see no harm in putting in the President, as to any 
further clemency power he may have. 

Mr. BROOKS. How would you frame that? Would you just say 
“action by the Secretary of a Department as approved in article 7 4  
and the authority of the President”? 

Mr. LARKIN. I believe that would do it. I would like to check it. 
Mr. BROOKS. I make that as a motion, subject to check which Mr. 

Larkin will make. If not, 
the amendment is adopted. 

Is there any further discussion of article 76? If not, then article 
76 stands approved. 

M ~ . , S M A R T .  Mr. Chairman, may I point out we have now com- 
pleted the reading of articles 1 through 76 ,  except article 6 7 ,  the 
Judicial Council, and, of course, the punitive articles of war which are 
77 tn 1 3 2 ,  inclusive. 

Mr. BROOKS. I would suggest this, if the committee agrees with 
me, that we take up part X as a whole for such comments as Mr. 
Larkin and you have to make on the whole part. Then, if the com- 
mittee wants to go to any one article in part x, we can discuss that. 

These dehitions,  as I understand, are based on statutory d e h i -  
tions and have been worked out, and unless the committee wants to 
go over each one of them individually, it  would seem to me that 

Now, those are the on 9 y exceptions. 

Is there any objection to  the amendment? 

would be proper. 
Mr. SMART. I think that would be entirely appropriate, Mr. 

Chairman. first including in the record the text of the article PIUS 
the comments on the artrcle, as is shown in the book which you have, 
and then let the committee probe on any individual punitlve artlcle 
they may wish. 

Mr. BROOKS. If there is no objection to that suggestion, the text 
of the article, together with the comments, as set forth in the annota- 
tion which the committee has been using will be spread on the record 
of the hearing. 

(The matter above referred to is as follows:) 

P A R T  X.-PUNITIVE h T 1 C L E s  
“ART. 77. Principals. 

“Any( person punishable under this code who- 

commands, or procures its commission; or 

be punishable by  this code; 

(1) commits an  offense punishable by this code, or aids, abets, counsels, 

“(2) causes an  ac t  to  be done, which if directly performed by him mould 

shall be punished with the punishment provided for the commission of the offense.” 
References.-Title 18, U. S. C., section 2 (1048); M. C. M., paragraph 27; 

N. C. & B., section 41. 



Commentary.-.lt present the subject mat ter  of this provision is prescribed by  
regulations or provided for in individual offenses. 
“ART. 78. Accessory after the fact. 

“Any person subject to  this code who, knowing that  an  offense punishable by  
this code has been committed, receives, comforts, or assists the offender in order 
to  hinder or prevent his apprehension, trial or punishment shall be punished as 
8 court-martial mav direct.” 

Rejerences.-.\. G. N., article 8 (17); title 18, U. S. C., section 3 (1948); N. c. 
& B., section 41. 

Cornmentnry.-The language of this article is derived from title 18, U. s. c., 
section 3, and conforms t,o present Army and Navy practice. 
“ 4 R T .  79. Conviction of lesser included offense. 

‘.:hi accused may be found guilty of an  offense necessarily included i n  the offense 
charged or of an at tempt  to  commit either the offense charged or an  offense 
Iieccssari1.v inclitded therein.” 

Rejfe,.encFs.-Proposed A. G. N., article 28 (a) (2) ;  Federal Rules of Criminal 
Procedure, rule 31 (c). 

Cornmetdnr?l.--At present this provision is prescribed by  regulations. The 
language of the proposed tes t  is derived from the Federal Rules of Criminal 
Procedure. 
“ART. 80. Attempts. 

“(a) .4n act, done with specific intent t o  commit an  offense undcr this code, 
amountsing to  more than merc preparation and tending but  failing to effect its 
coinmission, is an  at tempt  to  commit t h a t  offense. 

“(b) Any person subject to this code who attempts to  commit any offense 
punishable by this code shall be punished as a court-iiiartial may direct, udeas  
othertvihe specifically prescribed. 

“(c) Any person subject to  this code rnav be convicted of an at tempt  to commit 
an offense although it appears on the trial that  the offense was consummated.” 

h’e,f~rences.--.4. \V, 96; proposed A.  G .  N., article 9 (62); N. C. & B., section 
42, 43. 

Commentary.-An at tempt  to  commit an  offcnsc is n o r  punished under the 
general articles in cases where i t  is not specifically set forth. 

Subdivision (c) i j  applicable only to a trial where the charge alleges an at tempt  
to comniit an  offense, and  not to a trial upon a charge for the offense itself. 
“ART. 81. Conspiracy. 

“Any person subject to  this code who conspires with any other person or persons 
to commit an  offense under this code shall, if one or more of the conspiratprs does 
an actl;o effect the object of the conspiracy, be punished as a court-martial may 
Airnot 
U . I b . V L .  

IZe~~~Pnccs.-l’roposed -4. G .  S.,  article 9 (62); title 18, U. S. c. section 371 

Commetctary.-This article is derived from title 18, U. S. C. section 371. 
(1048); N. C. & R.,  section 112. 

“ART. 82. Solicitation. 
“(a) Any person subject to  this code who solicits or advises anothcr or others 

to desert in violation of article 85 or mutiny in violation of article 94 shall, if the 
offense solicited or advised is attempted or Committed, be punished with the 
punishmeiit provided for the commission of the offense, bu t  if the offense solicited 
or advised is not committed or attempted, he shall be punished as a court-martial 
may direct. 

“ (b )  Any person suliject to this code who suiicitj or advises another or others 
$0 commit an  ac t  of misbehavior before the enemy in violation of article (39 or 
sedition i n  violation of article 94 shall, i f  the offclnse solicited or advised is corn- 
inittcd, bc punished with the pilnishmcnt providcd for thc commission of the 
offcnw, 1)u t  i f  thc offciise solicited or advised is riot co inmi t td ,  he shall bc ~)iinisIicd 
as II corirt-mnrtial may direct.” 

lie~~renc.es.-Proposed A. G. N., article Y ( 6 2 ) .  
Conincerila,y.-Siil,di\.ision (a) makes it clear that  011e who solicits or adviscs 

anothcr t o  violate the articles specified shall tic guilty of aii offensc uiidcr this code. 
I l owvcr ,  whcrc~ t h e  soliciiatioii or advice rcsrilts i i i  t hc  offcrise bcing consiiminatcd 
or attempted, the solicitor shall be punished as a principal, and  the death peiialty 
lriay bc irriposcd. 

I n  suhdivisinri (b) ~vhcrc thc solicitation or advice does not rcsult in the con- 
siiiiiniated offense, tho death pciialt y is riot, authorizcd. 
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“ART. 83. Fraudulent enlistment, appointment, or separation. 
“Any person w h o -  

(1) procures his own enlistment or appointment in the armed forces by 
means of knowingly false representations or deliberate concealment as to  his 
qualifications for such enlistment or appointment and  receives pay or allow- 
ances thereunder; or 

“ ( 2 )  procures his own separation from the armed forces by  means of 
knowingly false representations or deliberate concealment as t o  his eligibility 
for such separation; 

shall be punished as a court-martial may direct.” 
References.-A. W. 54; A. G. N., article 22 (b) ;  proposed A.  G. T.. article 0 (34). 
Commentary.-Per~,graph (1) is in suhstance the sarne t is  A. W. 54. with t h e  

addilion of one who procures his own “appointment” by fraudulent means, thus 
making it applicable to  officers as well as enlisled persons. 

Paragraph (2) incorporates proposed A. G. K. 9 (31) which relates to  one who 
procures his own “separation” by fraudulent means. 
“ART. 84. ‘I‘nlawful enlistment, appointment, or separation. 

“Any persoii subject to  this code who effects an enlistment or appointment in 
or a separation from the armed forces of any  person who is known to  him to  be 
ineligible for such enlistment, appointment, or separation because it is prohibited 
by law, regulation. or order shall be piinislied as a court-martial may direct).” 

References.-A. W. 5 5 ;  A. G. N., article 195; proposed A. G. N., article 9 (38). 
Commentary.-This article is derived from A. W. 55.  The scope of the article 

has been enlarged to  include all persons subject t o  the code, instead of being lim- 
ited t o  officers. Unlawful appointments or separations have been added to 
conform to  article 83. 
“ART. 85. Desertion. 

“(a) ( P n y  member of the armed forces of the Cnited States who- 
(1) without proper authority goes or remains absent from his place of 

service, organization, or place of duty with intent t o  remain away therefrom 
permanently; or 

“(2) quits his unit or organization or place of duty with intent to  avoid 
hazardous duty or to  shirk-important service; or 

“(3) without being regularly separated from one of the armed forces en- 
lists or accepts an  appointment in the same or another one of the armed 
forces without fully disclosing the fact he has not been so regularly scparat~cd. 
or enters a n y  foreign armed service except when authorized by the Uiiitcd 
States; 

is guilty of desert,ion. 
“(b) Any officer of the armed forces who, having tendered his resignation and 

prior to  due notice of the accept,ance of the same, quits his post or proper duties 
without leave and with intent t o  remain away therefrom permanently is guilty 
of $sertion. 

(c) Any person found guilty of dcsertion or attempted descrtion shall bc 
punished, if the offense is committed in time of war, by death or such other puli- 
ishment as a court-martial may direct, but if the desertion or attempted desertion 
occurs at any  other time, by such punishment, other than death, a d  a court- 
martial may direct.” 

References.-A. W. 28, 58; A. G. N., articles 10, 4 ( 6 ) ,  8 (21);  proposed A. G. N., 
articles 8 (3), 9 (31), 10 (b). 

Commentnr~.-This article consolidates all provisions relatinq to  desertion. 
Paragraph (1) of subdivision (a) sets forth the elements of desertion. in order to  
clearly distinguish desertion from a.w.o.1. Paragraphs (2) and (3) of subdivision 
(a), and  subdivision (b) are derived from A. W. 28. 

A. W. 59 (advising or aiding another to  desert) and A. W. 60 (ent,ertaining a 
deserter) have been deleted, as they are now covered by article 77 (principals) 
and 78 (accessory after the fact,), respectively. 
“ART. 86. Absence without leave. 

“Any erqon subject t o  this code who, without proper mthority- “ f i )  ‘fhils t o  go t o  his appointed place of du ty  at the time prescribed; or 
“(2) goes from t h a t  place; or 
“(3) absents himself or remains absent from his unit, organization, or other 

place of du ty  at which he is required to  be at the time prescribed; 
shall be punished as a court-martial may direct.” 
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References.-A. W. 61; A. G. S.,  articles 8 (19), 8 (46), 4 (9); proposed A. G. N., 
:article 9 (29). 

Commentary.-This article is based on A. W. 61. The words “fails to  go” 
have been substituted for thc word:: “fails to  repair”, in conformity with the  policy 
of avoiding technical terms wherever posaible. 
“ART. 87. Missing movement. 

“Any person subject to  this code who through neglect or design misses the  
movement of a ship, aircraft, or unit with which he is required in the course of 
d u t y  t o  move shall be punished as a court-martial may direct.” 

References.-A. 11’. 61; proposed A. G. N., article 9 (57).  
Commentnry.-Tliis article is taken from propsed A. G. X., arCicle 9 (57) and 

is, in effect, an  aggravated form of absence without leave as set forth in .%. W, 61. 
“ART. 83. Disrespect towards officials. 

“Any officer who uses contemptuous or disrespectful words against the Presi- 
,dent, Vice President, Congress, Secretary of Defense, or a Secretary of a Depart- 
ment, a governor or a legislature of a n y  State, Territory, or other possession of 
the  United States in which he is on d u t y  or present shall be punished as a court- 
martial may direct.” 

The scope has been 
enlarged to  include the Secretary of Defense and  the Secretaries of the Depart- 
ments. The phrase “shall be dismissed from service” has been deleted as the 
same punishment can be adjudged under the phrase “shall be punished as a 
court-martial may direct.” 
“ART. 89. Disrespect towards superior officer. 

superior officer shall be punished as a court-martial may direct. 

given the meaning set forth i n  article 1. 
‘“ART. 90. Assaulting or willfully disobeying officer. 

References.-A. W. 62; proposed A. G. S.,  article 9 (47). 
Commentary.-This article is derived from A. W. 62. 

This article applies to officers only. 

“Any person subject to  this code who behaves with disrescect towards his 

References.-A. W. 63; A.  G. K,, article 8 (6) ;  proposed A.  G. N., article 9 (16). 
Commentary.-This article is derived from A. IT. 63. Superior officer shall be 

“.4ny person subject to this code aho- 
“ ( I )  strikes his superior officer or draws or lifts up any weapon or offers 

a n y  violence against him while he is in the execution of his office; or 
“(2) willfully disobeys a la.wful command of his superior officer; 

shall be punished, if the offense is committed in time of war, by death or such other 
punishment a.s a court-martial may direct, and if  the offense is committed at any 
.other time, bv such punishment,, other than death, as a court-martial may direct.” 

References.LA. W. 64; A. G. X., articles 4 (Z), 4 (3), 4 (15); proposed A.  G. N., 
articles 9 (13), 9 (50), 8 (10). 

Commentary.-This article is derived from .4. W. 64. The punishment has been 
modified so tha t  the death penalty can be imposed only when the offense is com- 
mitted i n  time of war. 
“‘+%RT. 91. Insubordinate conduct towards noncommissioned officer. 

“Any warrant officer or enlisted person w h o -  
“ ( 1 )  strikes or assaults a warrant officer, noncommissioned officer, or 

pet ty  officer. while such officer is in the execution of his office; or 
“(2) willfully disobeys the lawful order of a warrant officer, noncom- 

miyioned officer? or petty officcr; or 
(3) treats with contempt or is di spectful in language or deportment 

towards a warrant officer, rioncoinrri oried officer, or petty officer while 
such officer is in  the execution of his office; 

.shall be punished as a court-martial rnay dircct.” 
References.-A. W. 65; A. G. N., Article 4 (2) ;  proposed A. G. N., articles 9 (13), 

9 650). 
Commentary.-This article is derived from A. W. 65. The scope of the  pro- 

vision has been enlarged to  include warrant officers. T h e  at tempt  provision has  
been deleted as i t  is now covered by article 80. “Pet ty  officer” has been added 
to take care of h’avy terminology. 
“ART. 92. Failurc to  obey order or regulation. 

“Any person siibject t o  this code who- 
“(1) violates or fails to obey any lawful general order or regulation; or 
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“(2) having knowledge of any  other lawful order issued by a member of 
thy, armed forces, which it is his du ty  to obey, fails t o  obey the same; or 

(3) is derelict in the performance of his duties; 
shall be punished as a court-martial may direct.” 

References.-A. W. 96; proposed A. G. N., article 9 (30), 9 (19). 
Commentary.-This article is derived from proposed A. G. N .  9 (30) and 9 (19). 

Under present Army practice a violation of this provision would be charged under 
A. W. 96. 
“ART. 93. Cruelty and maltreatment. 

“Any person subject t o  this Code who is guilty of cruelty toward, or oppression 
or maltreatment of any person subject t o  his orders shall be punished as a court- 
martial may direct.” 

References.-Proposed A. G. N., article 9 (12). 
Commentary.-This article is derived from proposed A. G. N. 9 (12). The 

present Army pract,ice is to handle an offense of this nature under A.  W. 96. 
“ART. 94. Mutiny or sedition. 

“(a) Any person subject t o  this code- 
“ ( 1 )  who with intent to usurp or override lawful military authority refuses, 

in concert with any other person or persons, t o  obey orders or otherwise do 
his duty or creates any violence or disturbance is guilty of mutiny; 

“(2) who with intent to cause the  overthrow or destruction of lawful civil 
.authority, creates, in concert with any other person or persons, revolt, 
violence, or other disturbance against such authority is guilty of sedition; 

“(3) who fails t o  do his utmost to prevent and suppress an offense of 
mutiny or sedition being committed in his presence, or fails t o  take all 
reasonable means to  inform his superior or commanding officer of a n  offense 
of mutiny or sedition which he knows or has reason to  believe is taking place, 
is guilty of a failure to  suppress or report a mutiny or sedition. 

“(b) A person who is found guilty of attempted mutiny, mutiny, sedition or 
failure to  suppress or report a mutiny or sedition shall be punished by death or 
such other punishment as a court-martial may direct.” 

References.-A. W. 66, 67; A .  G. N.,  articles 4 ( l ) ,  8 (8) ;  proposed A. G. N., 
articles 8 ( l ) ,  9 (18). 

Commentary.-This article consolidates A. W. 66 and 67, and sets forth the 
elements required t o  constitute the offense of mutiny or sedition. 

The death penalty has been removed for the offense of attempted sedition. 
The  words “excites, causes, or joins” have been omitted as unnecessary because 
such persons are principals under article 77. 
“ART. 95. Arrest and confinement. 

“Any person subject t o  this code who resists apprehension or breaks arrest or 
who escapes from custody or confinement shall be punished as a court-martial 
may direct.” 

References.-A. W. 69; proposed A. G. N., article 9 (50). 
Commentary.-This article covers the punitive aspect of A. W. 69. Tha t  part  

omitted is now covered by article 10. 
The distinction between officers, cadets and enlisted persons has been removed. 

T h e  article now applies to all persons, and the punishment shall be as a court- 
martial may direct. 
“ART. 96. Releasing prisoner without proper authority. 

“Any person subject t o  this code who, without proper authority, releases a n y  
prisoner duly committed to  his charge, or who through neglect or design suffers 
any  such prisoner t o  escape, shall be punished as a court-martial may direct.” 

References.-A. W. 73; proposed A. G .  X., article 9 (28). 
Commentary.--This article is derived from A. W. 73, and is in accord with the 

comparable Navy provision. 
( (ART. 97. Unlawful detention of a.nother. 

“Any person subject to this code who, except as provided by law, apprehend!{ 
arrests or confines any person shall be punished as a court-martial may direct. 

References.-Proposed A.  G. N.,  article 9 (51). 
Commentary.-This article should be read in conjunction with articles 7 and 

9, wherein those persons authorized to  apprehend, arrest or confine are set forth.  



“ART. 98. Noncoinpliance with procedural rules. 
“Any person subject to  this code who- 

“ ( I )  is responsiblc for unnecessary delay in the  disposition of any case of 8 
person accused of an offense under this code; or 

“(2) knowingly and intentionally fail* to enforce or comply wit,li a n y  
provision of this codc regulatiiig the proceedings beforc, during, or after 
trial of a n  accused ; 

shall bc punished as a coilrt-martial may direct,.” 
I?cferences.--,I. \Y. 70. 
Co,n~nentur~~.-l’aragraph ( 1 )  of this article eriibodies the substtiiicc of .I. W. 

70. The scope of .4. M;. 70 is enlarged to  include persons other than officers. 
Paragraph (2) is new, and is int,ended to enforce procedural provisions of this 

code, for exairiple, article 37 ~ u n l s ~ ~ f u l l ~  i~iflut?ncing actiori of court) and article 
31 (compulsory self-i~icrir~iitiation). 
‘‘’\RT. 99. Misbehavior before the eiieing. 

“ A n y  rneinl)er of the armed forces who before or E n  the preseiice of t l ~ e  C I I ~ I I I ~ - -  
“ (1 )  T I I I I S  away:  or 
“(2) shaiiiefull!. abandons, i;iirrcsnders or dclivers up any comniand, u n i t ,  

“(3) through disobedience, neglect or intentional misconduct endaiiger,.: 

“(4) casts away his arms or ammunition; or 
“ ( 5 )  is guilty of cowardly coilduct; or 
“(6) quits his place of diity to  plunder or pillage; or 
“(7) causes false alarms in any  command, unit, or place under cuntrol of 

the armed forces; or 
“(8) willfi~lly fails t o  do  his utmost t o  encoiintcr, engage, capture. or 

destroy any enemy troop?, combatants, vesscls, aircrsft, or any  other thing, 
which it is his du ty  so to ellcounter, cngage, capture or destroy; or 

“(9) docs not afford all practicshle relief and assistancc to any  troops, 
combatants, vesse!s or aircraft of the armcd forcos belonging to  the Vnited 
States or their allies when engagcd in battle; 

shall \: punished by death or such othcr prlnishment as a court-martial may 
direct,. 

flejermces.-A. \V. 78; A .  G .  N.,  articlc 4 (12-20); proposcd A. G .  S. ,  nrticlt. 

Cornmentnry.-This article incorpora t vs  comparabltr Army and S a v y  provi- 
The phrase ,‘or speaks words inducing othcrs” has hrtm tirlctcd from 

plare or military pro\)prty which it is his d u t y  t o  defend; or 

tlie safety of any  siich command, unit, place, or military property; or  

8 (7-15). 

sions. 
A.  W. 7.5 as I I ~ , ,  “ccssrqry i n  view of article 77 and 82. 
“ART. 100. Srih~ii~dinatc coniprlling siirrender. 

COlll-  
mander of nny place, W S R ~ I .  aircraft. or other military property, or of hod- 
of mcnihcrs of the armed forrrs to give it up to an enemy or to abandon it ,  or 
uho strilrcs the colors or flag to nri enemy wit‘lout proper authorit.v, shall IIC 
putiiahed hv death Or such other punislinlrtit as a court-martial may direct.” 

Ii?r.ferrncta.--h. W. 7 6 ;  A ,  G. S. :  artirle 4 (12);  proposcd A. G. N.. art>icle 8 (7). 
Comnienlnr!l.--This article consolidates .4. W. 76 nnd propowd .4. G .  N., 

article 8 (7) .  
“ART. 101. Improprr I ISC of coiintrrsign. 

“Any pcmon silhjrct to this codc who i n  tinir of war tliscloscs the parole 01‘ 
coiiritersigii to any prrson 1101 cntitlcd to rcceive it or who givtas to another 
who is entitled to recoive and iise the parole or couiitersign a different. parole or 
countersign from that  which, t o  his k:ionlcxlgr, he was authorized atid required 
to give, shall be puiiislied by death or such other punishmc.nt as a court-nittrtial 
may direct.” 

The words “to his 
knouledgc” have bcen added, to cover thc sit,iiatioti whnrc a pcrsoii misuudcr- 
stands thc counfersigii or 1)ni~cle i;i \  ( 2 1 1  10  bini. 
“.4RT. 102. Forcing a safegiiard. 

such other punishment as a court-martial may direct.” 

“,411y person siibjcct to this codc \vho rompelq or attempts to  conipel 

/lpjerences.-A. If’. 77; proposed A .  G. K,. art,icle 9 (48). 
Conimentury.-This article i.; derived froin A. W. 77. 

“Any person subject, to this code who forces a safeguard shall suffor death 

References.-A. W. 78. 



Cominenlary.-This article is derived from A. W. 78. The words “in time of 
war” have been deleted to cover the situation where it, is necessary to  impose a 
safeguard, as in circumstances amounting to  a s ta te  of belligerency, bu t  where 
a formal state of war does not exist. 
“ART. 103. Captured or abandoned property. 

“(a) All persons subject t o  this code shall secure all public property taken 
from the enemy for the service of t he  United States, and shall give notice and 
turn over t o  the proper authority without delay all captured or abandoned 
property in their possession, custody or control. 

“(b) , h y  person subject t o  this code who- 
(1) fails to carry out the duties prescribed in subdivision (a) of this 

article; or 
“(2) buys, sells, trades, or in any way deals in or disposes of captured or 

ahandotied property, whereby he shall receive or expect any profit, benefit, 
or advantage to himself or another directly or indirectly connected with 
himself; or 

“(3) engages in looting or pillaging; 
shall be punished as a court-martial may direct.” 

References.-A. W. 79, 80; proposed A. G. N., article 9 (37); A. G. N., article 
8 (16). 

Commrntar?l.-This article consolidates A. W. 79 and 80. Paragraph (3) of 
subdivision (b) is added as it was felt t ha t  conduct of this nature should be 
specifically covered. 
“ART. 104. Aiding the enemy. 

“ ( I )  aids, or attempts to aid the enemy with arms, ammunition, supplies, 
money or other thing; or 

“(2) without proper authority, knowingly harbors or protects or gives 
intelligeriee to, or communicates or corresponds with, or holds any intercourse 
with the enemy, either directly or indirectly; 

shall suffer death or such other punishment as a court-martial or military com- 

“Any  person who- 

mission m a r  direct.” 
Referenre‘s.-A. W. 81; A. G. N.,  article 4 ( 5 ) ,  4 (4); proposed A. G. N., article 

n In\ u (L). 
Cotnmentary.-’I’his article is derived from A. R. 81. Paragraph (2) enlarges 

A. W. 81 by the addition of the phrase “holds any intercourse with the enemy.” 
“ART.  lo8>. hlisconduct as prisoner. 

“Any persoti subject to this code who, while in the hands of the enemy in 
tiinc of war- 

“ ( I )  for the purpose of securing favorable treatment by his captors acts 
without proper authority i n  a manner contrary to  law, custom, or regulation, 
to the detriment of others of whatever nationality held by the enemy as 
civilian or military prisoners; or 

“(2) while in a position of authority over such persons maltreats them 
without just,ifiable cause; 

shall be prinishcd as a court-martial may direct.” 
Referenres.-No~ie. 
Comtnentaiy.-This article is new. and stams from abuses of this nature arising 

out of World War 11. 
“ART. 106. Spies. 

“Any person who in time of war is found lurking or acting as a spy in or about 
any place, vessel, or aircraft, within the control or jurisdiction of any of the armed 
forces of the United States, or in or about any shipyard, any manufacturing or 
industrial plant, or any other place or institution engaged in work in aid of t he  
prosecution of the war by the United States, or elsewhere, shall be tried by a 
general court-martial or by a military commission and on conviction shall be 
punished bv death.” 

IZeference‘s.-A, W. 82; A. G. K., article 5 ;  pro osed A. G. N., article 8 (16). 
Commontaru.-This article is derived from A. b. 82. The scope of the article 

has been enlaiged in view of the importance of industrial plants, and other manu- 
factqring units engaged in the war effort. 
“ART. 107. False official statements. 

“Any person subject to  this code who, with intent t o  deceive, signs any  false 
record, return, regulation, order or other official document, knowing the same to 



bc false, or makes any other false official statement knowing th r  same to be false, 
shall be punished as a court-martial may direct.” 

References.-A. W. 56, 57; A. G. N., article 8 (14); proposed A. G. N., article 
9 (24). 

Commentary.-This article consolidates A. W. 56 and 57. It is broader in 
scope in that  it is not limited to  particular types of documents, and its application 
includes all persolis subject t o  this code. 

The article extends to  oral statements, and the mandatory dismissal for officera 
has been deleted. 
“ART. 108. Military property of United States-Loss, damage, destruction, or 

wrongful disposition. 
“AnTlp erson subject to this code who, without proper authority- 

1) sells or otherwise disposes of; or 
“(2) willfully or through neglect damages, destroys, or loses; or 
“(3) willfully or through neglect suffers t o  be lost, damaged, destroyed, 

any military property of the United States, shall be punished as a court-martial 
may direct.” 

Rejerences.-A. W. 83, 84; A. G. N., article 8 (15); proposed A. G. N., article 
9 (20), 9 (21), 9 (25). 

Commentaru.-This article consolidates A. W. 83 and 84. I t  removes the dis- 

sold, or wrongfully disposed of; 

tinction between issued and nonissued military property, and applies to all persons 
subject t o  the code. 
“ART. 109. Property other than military property of United States--Wast,e, spoil, 

or destruction. 
“Any person subject to this Code who willfiilly or rccklcssly wastes, spoils, or 

otherwise willfully and wrongfully destroys or damagrs any property othcr than 
military property of thc I’nitetl States shall he punislied as a court-martial rriay 
direct.” 

References.-A. \V. 89. 
Commentary.-This article is derived from A. W. 89. ’l’tic provisions relating 

to  behavior, reparation, and riot have bern deleted. 
The reparation aspect is now handled by article 139 a i d  t h c s  riots by article 116 

“ART. 110. Improper hazarding of vessel. 
“(a) Any persoii subject to this code who \villfdly and wrongfully hazards or 

suffers t o  he hazarded any vessel of tha armed forces shall sritfcr death or sirch 
other punishment as a court-martial may direct. 

“(b)  Any person subject to this code who iicgligciitly hazards or suffcrs t o  be 
hazarded any vessel of the armed forces shall be punished as a coiirt-martial may 
direct.” 

References.-A. G. N., articles 4 ( l o ) ,  8 ( 1 1 ) ;  proposrd A .  C;. S. ,  articlcs 8 (6),  

Commentary.-This article is derived from proposed A. G .  S . ,  articles 8 (6) and 
9 (21). 

9 (21). 
“ART. 111 .  Drunken or reckless driving. 

“Any person subject to this code who operates any vehicle while drunk, or i r i  
a reckless or wanton manner, shall be punished as a court-martial may direct.” 

References.-Proposed A. 0.  N., art,icles 9 (53), 9 (.54). 
Commentary.-It is intended that, the word “drunk” as uscd i n  this srticlr, arid 

in articles 112 and 113, shall have the sarnc mesnirig as set fort.11 in the ;22. (>, Af.,  
paragraph 173, to wit: “\Vhethrr the druiike~incss was caiiscd hy liquor or drugs 
is immaterial; and any iritoxicat,iori which is sufficictrit sensibly to impair t,hc ra- 
t.ional and fu l l  exercise of the iriental and physical faculties is driiiikeriricss within 
the meaning of this article.” 
“ART. 112. Drunk on duty.  

drunk on duty,  shall he punished as a court,-martial rriay direct.” 
“Any person subject to this codc, other thaii a seiitinal or look-out, who is foillid 

References.-A. W. 85; A. G. N., article 8 ( 1 ) ;  proposed A.  G. X., articles 9 (,53), 
9 (55). 

Commentarg.-This article is derived from A. W. 85. Thct phrase “othcr thaii 
a sentinel or look-out’’ has been added, as a sentinel or look-orit, found drunk oil 
duty is guilty of a separate and diqtinct offense under article 113. 
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“ART. 113. Misbehavior of sentinel. 
“Any sentincl or look-out who is found drunk or sleeping upon his post, or leaves: 

i t  before he is regularly relirvcd shall he puiiishcd, if the offense is committed in 
t.ime of war, by death or such other piinishrwnt, as a court-martial may direct, 
but if  the offense is committed a t  any other time, by such punishment other than 
death as a court-martial may direct.” 

8 (51, 8 (91, 9 (29). 

The word “look-out,” has bceii added to  cover K a v y  tcrrriinology. 

Ir’eJerences.-A. W. 86; .4. G. S. ,  articles 4 (8), 4 (9) ;  proposed A. G .  N., articlcs 

Commentary.-Thc languagc used i i i  this articlc is suhstantially that of A. W. 86. 

“ART. 114. Dueli~ig. 
“Any person subject t o  this Code who fights or prorrrotes: or is concerned in or 

connives at fighting a duel, or who. having knowledge of a challenge sent or about 
t o  be sent, fails t o  report the fact promptly to  the proper authority, shall be pun-. 
ished as a court-martial may direct.” 

References.--A. W. 91; A. G. N., article 8 (5) ;  proposed A. G. N., article 9 (15). 
Commentary.--The provision regarding dismissal of officers found guilty of t he  

offense of dueling has been deleted as superfluous. 
!‘ART. 115. Malingering. 

“Any person subject to this code who for the purpose of avoiding work, duty,  
or service- 

“( 1) feigns illness, physical disablement, mental lapse, or derangement; or. 
“(2) intentionally inflicts self-injuty; 

shall be punished as o court-martial may direct.” 
References.-Proposed A.  G. N.,  articles 9 (55), 9 (56); X. C. and B.,,section 104. 
Commentary.-This article comolidates proposed A. G. K., articles 9 (55) and 

9 (56). 
 ART. 116. Riot or breach of peace. 

breach of the peace shall be punished as a court-martial may direct.” 

and is set forth specifically as it is not within the purview of article 109.. 
 ART. 117. Provoking speeches or gestures. 

“Any person subject t o  this code who uses provoking or reproachful, words or 
gestures towards any other person subject t o  this code shall, be punished as a 
court-martial may direct.” 

References.-A. W. 90; proposed A. G. N., article 9 (13). 
Commentary.-This article is derived from A. W. 90 and proposed A. G. N., 

article 9 (13). 
“ART. 118. Murder. 

human being, when he- 

(‘Any person subject t o  this code who causes or participates in any riot o r  

References.-A. W. 89; A. G. N., article 22 (a) ;  N. C. and B., section 92. 
Commentary.-The language of this article is new. It is derived from A. W. 89, 

“Any person subject t o  this code who, without justification or excuse, kills a. 

“(1) has a premeditated design to  kill; or 
“(2) intends to kil l  or inflict great bodily harm; or 
“(3) is engaged in an act  which is inherently dangerous to others and: 

evinces a wanton disregard of human life; or 
“(4) is engaged in the pcrpetration or attempted perpetration of burglary,, 

sodomy, rape, robbery, or aggravated arson, though he has no intent t o  kill;. 
is guilty of murder, and shall suffcr such punishment as a court-martial may. 
direct, except t ha t  if found guilty under paragraph (1)  of this article,, he shall, 
suffer death or impriso ment, for life as a court-martial may direct,” 

References.-A. W. 91; A.  G. N . ,  article 6. 
Commentary.-Under paragraph (1) there must be not only an intent t o  kill,, 

but there must also be a premeditated design to kill. 
Under paragraph (2) intent to inflict great bodily harm has been held to satisfy 

the “malice aforethought” requirement. 
Paragraph (3) is a codification of the well-settled common-law rule that ,  even 

in the absence of a specific intent to kill or inflict serious bodily harm, the homicide 
is murder if the  offender’s conduct was imminently dangerous to  others and. 
evinced a wanton disregard of human life. It is intended to  cover those cases 
where the acts resulting in death are calculated to put human lives in j,eopardy, 
without being aimed at any one in particular. 



Paragraph (4) adopts a restricted view of the felony-murder doctrine. Its 
application is limited t o  the more serious and dangerous offenses. 

It is intended that the common-law “year and a day” rule shall not be applicable. 
In  early times, when the rule originated, i t  was difficult to ascertain the  t rue 
a u s e  of death if a substantial period of time intervened. With modern develop  
ments in medical science the only justification for this rule no longer exists. 

The territorial limitation in peacetime has been removed, thus allowing the 
armed forces to try murder and rape cases in all places, and  a t  all times. 
“ART. 119. Manslaughter. 

human being- 
“Any person subject to this code who, without a design to effect death, kills a 

“(1) in the heat of sudden passion; or 
“(2) by culpable negligence; or 
“(3) while perpetrating or attempting to perpetrate an offense, other than 

those specified in paragraph (4) of article 118, directly affecting the person; 
is guilty of manslaughter and shall be punished as a court-martial may direct.” 

References.-A. W. 93; N. C. and B., section 119. 
Commentary.-Paragraph (1) conforms to  the offense which is usually labelled 

voluntary manslaught,er. Paragraph (2) covers tha t  type of involuntary man- 
slaughter where the homicide results from criminal negligence. Paragraph (3) 
obviates the necessity of distinguishing offenses malum in se and malum pmhih- 
itum. The phrase “directly affecting the person” is intended to apply to  those 
offenses affecting some particular person as distinguished from an offense affect- 
ing society in general, such as general safety regulations. 
“ART. 120. Rape. 

“(a) Any person subject to this code who commits an act  of sexual intercourse 
with a female not his wife, by force and without her consent, is guilty of rape. 
Penetration, however slight, is sufficient t o  complete the otfense. 

“(b) Any person found guilty of rape shftll be punished by death or such other 
punishment as a court-mart,ial may direct. 

References.-A. W. 92; A. G. N., article 22 (a). 
Commentary.-The geographical limitation in time of peace contained in A. W. 

92 has been deleted. 
“ART. 121. Larceny. 

“Any person subject t o  this code who, with intent t o  deprive or defraud another 
of the use and benefit of property or to appropriate the same to his own use or the 
use of any person other than the true owner, wrongfully takes, obtains, or with- 
holds, by any means whatever, from the possession of t he  true owner or of any 
other person any money, personal property, or article of value of any  kind. steals 
such property and is guilty of larceny, and  shall he punished as a court-niartial 
may direct.” 

References.--A. W. 93; proposed A. G. X., articles 9 (43), 9 (41). 
Commentary.-This article is intended to combine the offenses of larceny hy 

asportation, larceny by trick and device, ohtaining property hy false pretenses, and 
embezzlement. I t  is desirahle to eliminate the technical distinctions which have 
heretofore differentiated one type of theft from another and is in keeping with 
modern civil trends. 
“ART. 122. Robbery. 

“Any person subjcct to this code who with intent to steal takes anything of 
value from the person or in the presence of another, against his  will, by mean8 
of force or violence or fear of immediate or future injury 1.0 his person or prop- 
erty or the person or property of a relative or member of his family or of anyone 
in his company a t  the time of the robbery, is guilty of robbery and shall be pun- 
ished as a court-martial may direct.” 

References.-A. W. 93; N. C. and B., section 123. 
Commentary.-This article conforms basically to  the common-law definitioj: 

of “robbery.” 
in order t o  obviate the difficulties of the common-law interpretations. The class 
of persons menaced has been enlarged. 
“ART. 123. Forgery. 

The phrase “anything of value” was preferred to “property, 

“Any person subject t o  this code who, with intent to defraud- 
“(1) falsely makes or altcrs any signature to, or any part of, any writing 

which would, i f  genuine, apparently impose a legal liability on another or 
change his legal right or liability to his prejudice; or 
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‘‘(2) utters, offers, issues, or tranzfers such a writing, known by him to be 
so made or altered; 

is guilty of forgery and shall be punished as a court-martial may direct.” 

The basic common-law elements have been incorporated. 
“ART. 124. Maiming. 

inflicts upon thc person of another an  injury which- 

References.-A. W. 93; proposed A. G. N., article 9 (39). 
Commentary.-This article combines forgery and uttering a forged instrument. 

“Any person subject t o  this code who with intent, t o  injure, disfigure, or disable, 

“ ( I )  seriously disfigures his person by any mutilation thereof; or 
“(2) destroys or disables any member or organ of his body; or 
“(3) seriously diminishes his physical vigor by the injury of any member 

or organ; 
is guilty of maiming and shall be punished as a court-martial may direct.’’ 

It 
includes injuries which would not have the effect of making a person less able to 
fight. 
“ART. 125. Sodomy. 

“(a) Any person subject t o  this code who engages in unnatural carnal copulation 
with another of the same or opposite sex or with an animal is guilty of sodomy. 
Penetration, however slight, is sufficient to complete the offense. 

“ ( b )  Any person found guilty of sodomy shall be punished as a court-martial 
may direct.” 

References.-A. W. 93; proposed A. G. X., article 9 (39); N. C. & B., section 108, 
Commentary.-This article covers the same elements as the Army and  Navy 

definition of this offense. 
“ART. 126. Arson. 

“(a) Any person subject t o  this code who willfully and maliciously burns or sets 
on fire a dwelling in which there is a t  the time a human being, or any other struc- 
ture,  water craft, or movable, wherein t o  the knowledge of the offender there is at 
the time a human being is guilty of aggravated arson and shall be punished as a 
court-martial may direct. 

“(b) Any person subject t o  this code who willfully and maliciously burns or 
sets fire t o  the property of another, except as provided in subdivision (a) of this 
article, is guilty of simple arson and shall be punished a s  a court-martial may 
direct.” 

Subdivision (a) 
is essentially common-law arson, but is enlarged to cover structures other than  
dwellings, in view of the fact that  the essence of the offense is danger t o  human 
life. In subdivision (b) the offense is essentially one against the property of some- 
one other than  the offender. 
“ART. 127. Extortion. 

“Any person subject t o  this code who communicates threats t o  another with 
the intention thereby to obtain anything of value or any acquittance, advantage, 
or immunity of any description is guilty of extortion and shall be punished aa a 
court-martial may direct.” 

References.-A. W. 96; proposed A. G. N., article 9 (42); N. C. and B., sec- 
tion 93. 

Commentary.-This article combines extortion and blackmail. 
“ART. 128. Assault. 

“(a) Any person subject t o  this code who attempts or offers with. unlawful 
force or violence to  do bodily harm to  another person, whether or not t he  a t tempt  
or offer is consummated, is guilty of assault and shall be punished &9 a court- 
martial may direct. 

(1) commits an assault with a dangerous weapon or other means or force 

(2) commits an assault and intentionally inflicts grievous bodily harm 

is guilty of aggravated assault and shall be punished as a court-martial may 
direct.” 

References.-A. W. 93; N. C. & B., section 122. 
Commentary.-This article is broader in scope than common-law mayhem. 

Refevnces.-A. W. 93; N. C. & B., section 124. 
Commentary.-This article divides arson into two categories. 

“(b) ,,Any person subject t o  this code who- 

IikEly to produce death or grievous bodily harm; or 

with or without a weapon; 



References.-A. W. 93; N.  C. and B., section 48. 
Commenta~y.-This article is divided into two categories. Subdivision (a) 

Subdivision (b) sets forth the elements of aggravated 

This article differs from present service practice in t h a t  assaults with intent t o  
Such assaults could be punished 

defines a simple assault. 
assault. 

commit specific crimes have been eliminated. 
under article 80 (attempts), or, if the  intent is doubtful, under this article. 
“ART. 129. Burglary. 

“Any person subject to this code who, with intent to  commit an offense piiriish- 
able under articles 118 through 128, iiiclusive, breaks and enters, in the riighttime, 
the  dwelling house of another, is guilty of burglary and shall be puriished as a 
court.-martial may direct.” 

References.-A. W. 93; proposed A. G. S. ,  article 9 (39). 
Commentary.-This article includes all the elements of common law burglary. 

T h e  intent t o  commit a felony has been limited to those offciiscs specified. 
“ART, 130. Housebreaking. 

“Any person subject to this code who unlawfully enters th r  builrliiig or structure 
of another with intent, to conimit, a criminal offense tlicreiii is giiilty of house- 
breaking and shall be punished as a court-martial may direct .’’ 

References.-A. W. 93; proposed A. C;. K., article 9 (39); hl .  C. lI., paragraph 
179 (e). 

Commentary.-This article is adopted from XI. C. If., paragraph 179 (r).  Thr 
scope has  been enlarged by the incliisioii of the words “or stnictllre of ariotlir.r.” 
“Am.  131. Perjury. 

L‘Any person subject to  this code who in a jiidicial procrcding or course of 
justice, willfully and corriiptly gives, upoil a Iawfiil oath or in any form allo~ved 
by law t,o be substituted for an  oath, aiiy false testimony matcrial to  t.hc issrie or 
mat ter  of inquiry is guilty of perjury arid shall 1)r piiriishcd as a court-rriartiai 
may direct.” 

is in substantial conformity with the Kavy definition. 

References.-A. W. 93; Rf. C. M., paragraph 180 ( h ) ;  N. C. and B., vc t ion  115. 
Commentary.-This article is derivrd from AI. c‘. .\I.. paragraph 180 ( t i ) ,  ant1 

“ART. 132. Frauds against the  Government. 
“Any person subject to this code- 

“(1) who, krioiving it t o  be false or fraiiddeiit- 
“(A) makes aiiy claim against the Ctiitctl States or any officer ther :of; 

or 
“(13) presents to  any prrson i n  the  civil or military service thereof, 

for approval or payment, any claim agaiiist the United States or aiiv 
officer-thereof; or 

“(2) who, for the piirpose of ohtainirig t,he approval, allo\variee, or payirierit 
of any  claim agaiiist the 1,-nited States or anv officer thereof- 

” “ ( A )  nlakes or uses any writing or o t h r  papw kiio\viiig the same to 
contain auy false or fraiidulcilt statcnieiit.s: or 

“(B) makes any oath to  any  fact or to any writing or otlicr paper 
knoiving such oath to br  false; or 

“(C) forges or counterfeits any sigiiatnrc: npon any xrit ing or other 
paper, or rises any such signature kno\ving the same to  tx! forged or 
countcrfeitcd; or  

“(3) u.ho, haviiig charge, possession, enstody, or control of any money or 
other property of thi: I:iiited States, fiirnishrd or iiitc~rid(d for tlic armed 
forces thereof, knowiiigly drlivers t o  aiiy pt:rsoii having aiithority to recrive 
the  same, ariy anioiint thrrcof less ttiaii that for ivliicfi 1ic receives a certificatc 
or receipt : or 

“(4) who, beiiig aiithorizcd to  make or delivrr aiiy paper crrtifyirig the 
reccipt of any property of the [‘iiitcd S t a t w  fiirliishrd or iritonded for thrA 
armed forces t1iert:of. makc’s or delivtirs t,o ariy p~r so i i  sucli u ~ i t i n g  withoiit 
having fill1 kriowlrdge of the t ruth of tho statc~iiiciits therein contained and 
with intent t o  drfraiid thc: I-iiited Ptatcw 

Rejerences.-A. W. 94; A.  C,. S . ,  articlrs 14 (1-10); proposed A. G. S. ,  articles 

Commenlnry.--‘This article has revised arid rearranged thc! corriparahle Army 

shall, upon conviction, br puriished as a coiirt-iriartial niay direct.” 

9 (1-10). 

and Kavy provisioris t o  eliminate repetitious and  superfluous material. 
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Reference to  persons “causing, procuring, or advising” have been deleted in 
view of article 77 (principals). The conspiracy clause has been omitted as t ha t  
offerise is now covered by article 81. It is t o  be noted tha t  an  overt act  t o  effect 
the object of the conspiracy is now required. 

The provisions relating to embezzlement, stealing, misappropriation, and pledges 
have been omitted as the said offenses are now covered by article 121 (larceny) 
or article 108 (wrongful disposition of military property). 

The continuing jurisdiction clause has been deleted, since a member of t he  
armed forces who commits a fraud against the government, and who is thereafter 
discharged, is subject to prosecution in the Federal courts under general criminal 
statutes. 
“ART. 133. Conduct unbecoming an officer and gentleman. 

an  officer and a gentleman shall be dismissed from the armed forces.” 

has been added to  cover the Navy designation. 
“ART. 134. General article. 

“Though not, specifically mentioned in this code, all disorders and neglects t o  
t,he prejudice of good order and discipline in the armed forces, all conduct of a 
nature t,o bring discredit upon the armed forces, and crimes and offenses not 
capital, of which persons subject t o  t,his code may be guilty, shall be taken 
cognizance of by a general or special or summary court-martial, according t o  the  
nat.ure and degree of the offense, and punished at the discretion of such court.” 

References.-A. W. 96. 
Commentary.-This article is derived from A. W. 96 and corresponds t o  A. G. N. 

article 22 (a). 

[‘ART. 135. CJourts of inquiry. 
“(a) Courts of inquiry to  investigate any matter may be convened by any  

person authorized t o  convene a gcrieral court-martial or by any  other person 
designated by the Secretary of a Department for that  purpose whether or not the 
persons involved have requested such an inquiry. 

“(b) . A  court of inquiry shall consist of three or more officers. For each court 
of inquiry the convcning authority shall also appoint counsel for the court. 

“(c) Any person subject t,o this code whose conduct is subject t o  inquiry shall 
be designated as a party. Any person subject’ t o  this code or employed by the 
National Military Establishment who has a direct interest in the subject of 
inquiry shall have the right to be designated as a party upon request t o  the  court. 
Any person designated as‘ a party shall be given due notice and  shall have the 
right t o  be present, t o  be represented by counsel, to  cross-examine witnesses, and 
to  introduce evidence. 

“(d) Members of a court of inquiry may be challenged by a party,  bu t  only fom 
cause stated t o  the court. 

“(e) The members, counsel, the reporter, and interpreters of courts of inquiry 
shall take an  oath or affirmation to faithfully perform their duties. 

“(f) Witnesses may be summoncd to  appear and testify and be examined before 
courts of inquiry as provided for courts-martial. 

“(g) Courts of inquiry shall make findings of fac tbu t  shall not express opinions 
or make recommendations unless required to do so by the  convening authority. 

“(h) Each court of inquiry shall keep a record of its proceedings, which shall 
be authenticated by the signatures of the president and counsel for the court and 
forwarded to  the convening authority. I n  case the record can not be authenticated 
by the president it shall be signed by a member in lieu of the president and in 
case the record can not be authenticated by the counsel for the court i t  shall be 

See title 18 U. S. C., sections 1001 e t  seq. (1948). 

“Any officer, cadet, or midshipman who is convicted of conduct unbecoming 

References.-A. W. 95. 
Commentary.-This article is derived from A. W. 95. The word “midshipman” 

PART XI-\IISCEI.LANEOW PROVISIONS 

signed by a member in lieu of the counsel.” 
References.-A. W. 97-103; proposed A. G. N., articles 42, 43, 44. 
Commentarv.-This article is a combination of Army and Navy Drovisions 

ae t o  courts of inquiry. Army courts of inquiry, at presen-t, may onlybeconvened 
a t  the request of the person whose conduct is t o  be investigated. Naval courts of 
inquiry, however, may be convened for any formal investigation. Subdivision (a) 
grants this broader power. 

Subdivision (b) does not change the number of members of courts of inquiry 
in either service, but does provide for a counsel whose duties are to  assist the court 
in matters of law, presentation of evidence, and in the keeping of the record. 
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Subdivision ( c . ! .  adopts t h r  s i i t )s ta i icc  of I’ropos-(l A-\, (,, s., articlr: .$2.  IT^^^^ 
provision iri regard t o  c.riipioyc~~s of tho Satinrial Aliliinry I ~ : s t a l ~ l i s l ~ ~ i i c ~ ~ ~ t  is i t i -  

C I U ~ C ~  i n  order to  allow ~ ~ l i i p l u y r ~ s  \vhosr coriiitict 11i:tv iiivolv(:(l i l l  t i l ( :  iil,,lliry 
t o  intervene i n  o rdr r  to prot::ct tiitsir rights or  rcpi1ta:iolis. 

Subdivisions (d) and 
Suhdivision (f)  is dcrivwl froni A .  \V, 101. 

be hut are not, reciitirctl to 1 ~ :  sworn. 
Suhdivisions (g) and (11) coitforni to .iriny arid Navy praci icc. 

“ART. 136. Authority to adrriinister oaths aiid to actt as tlotary. 
“(a) The follo\vinq persons oii activc: cliity in t l i r  ar,!iird forcw shall have 

authority to  adiiiinistcr oaths for the pnrpo.;c:.s of iiiiliinry ~ c ~ i i i i ~ l i ~ ~ r a t i ~ ) r ~ ,  i ~ i c * l r i d -  
ing military justicr, and shall hsvc tlic grnrral polvrrs of n Iiot 
a consul of tlie I’nitid States, i n  the pzrforriiarirc: of all iiotariai a 
by menllxv-s of any  of the ar~ncrl forces, t v l ~ c r c v ( ~ r  t1ir.y rriay 
persons suhjcrt to t!iis code oiitsidr tlic coritin~iitnl liiiiits of tlic 

coriforiii to  prwoiit Amiy nrttl S n v ~ .  pr.nrtic:c. 
x ~ 1 . y  pr:\?t;(y. I Ipssps !Ilay 

“(1) All jridgc advncatc3 of tlir tlriiiy aiid :\ir iq’orcr; 
“(2) All law s1)rcinlists:; 
“(3)  All sriiiiiiiary coilrts-in:irtial : 
“(4) . i l l  atljut:riits, assistaiit adjiitaiits, actirig scljiltaiiis aiid pc*rwiinc.l 

adjutants. 
“ ( 5 )  Al l  eoiiiniaiidirig officers of the Navy niid Coast Ciiard; 
‘‘(6) All staff jritlge advocates and Ic>gal ofIicrbrs, :iiiri acting or a5sistaiit 

staff judge advocates and legal olficrrs; and 
“(7) All  other persons designated b y  rcgiilatioiis of the arnicd forces or by 

s t a t,u t e. 
“(h) ,  The follo\viiig persons on active tliity in thr: armed forcm shall have 

“(1) The president, law officer, trial counsel, and asdistalit trial coriiiscl 

“(2)  The president and the couiisel for the court of any coiirt of iriqiiiry; 
“(3)  . i l l  officers designated to take a deposition; 
“(4) All persons detailed t o  conduct an investigation; 
“ ( 5 )  .All recruiting officers: and 
“(6) All other persons designated by regulations of the armed forccs or by 

statiitc. 
“(c) No fee of any  character shall he paid to or received hy any  person for thc 

“(d) The signature nilhoiit seal of any such person acting as notary, together 

References.-A. \V. 114; A.  G. S. ,  article 69; proposed A.  (>. S. ,  article 47 (a). 
Commentary.--This article is a conihination and modificatinn of A. IV, 114 and 

A. G. K., article 69. Only crrtain persons spycificd are giT.rri notarial powers, as 
i t  is believed in appropriate tliat persons hav111g tc~iiiporary powers to adlni~iister 
oaths should notarize lrgal instruinerits which niay hnvc d r a ~ t i c  legal coriscqtiriices 
if incorrectly drawn. The persons specified i r i  sut)divisioli (a, arc: helievetl to  have 
legal experience or esprricricc in pcrsoTinel niattcrs. Cornltialtding officclrs of the 
Navy and Coast Guard are included iii stlbt!ivisiori (a) as S a v y  and Coast Chard 
commands do not h a w  aclj!itants 2nd pcrsoiiiicl adjutants. 
“ART. 137. Articles to Ijc explained. 
r “Articles 2, 3, 7 through 15. 25,  27, 31, 37, 38, 5.5. 77 t l i  
through 139 of this code shall be carefiilly c.splaiircd to e v r r  
the time of his entrance on nc:iw drlty i n  ally of the ariricd 
States, or within six days thnrcafter. They slisll I)c esplninr 
completed six months of active duty,  and again a t  the tirnc, lir l~~~erllis1s. .\ com- 
plete tes t  of the Uniform Codn of hIilita,ry sJ~isli(*e ani1 of thv rrgi iht i t i i is  1)rr- 
scribed h y  the Presidrnt thcrciindrr sliall be  mad(: avnile.lJl(, to ally l ) i~rsoi i  on 
active duty  in the armed forrcs of thc  United Statps, I I ~ IC I~ I  tiis r(qiimt, for his 
personal examination.” 

Reference.s.-A. W. 110; A. G. S., article 20 (tenth). 
C&menlar!j.-This article is derive? from ’1. I\’, 110, t ) ! i t  rrqiiirrs i ! i c ,  nriiclcs 

to be earefrllly explained instpad of l)t t ing ribad, as i t  is ftllt 1 lial a carcBfill csplaria- 
tion is of inore value than a incre rraiiiw, 7 ‘ I i r  h(igtl<iw wott10 al~io pc:rrnit 
trairlirig films t o  t)e risc4 t o  r~plairi tho csociv. ’ 1 ’ 1 i ( ~  r ( * ~ l \ i i r ( ~ t ~ i ( ~ i t t  that t I l e  code 
be read evcsry F i x  nioiiths is oi~iittod as i t ,  is fr,lt  tliat L ~ I I ~ J ~ O I I ~ I I  iii~loetriiiation is 
more hPricficia1 than a reqiiiretl reading every six ~ n o n l  lis. 
‘ART. 138. Cornplaints of wroiiqs. 

authority to adrniiiistw oaths necessary in t!ie pcrforrnaiicc of t h ~ i r  diitir-s: 

of all geiiesal aiid special courts-martial ; 

performance of any  notarial act herein authorized. 

with t,he title of his office, shall he prinia facie evidence of his authority.” 
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“Any member of the armed forces who believes himself wronged by his com- 
manding officer, and, upon due application to  such commander, is refused redress, 
may complain to  any  superior officer who shall forward the complaint to  the  
officer exercising general court-martial jurisdiction over the officer against whom 
i t  is made. That officer shall examine into said complaint and take proper 
measures for redressing the wrong complained of; and he shall, as soon as possible, 
transmit t o  the Department concerned a true statement of such complaint, with 
the proceedings had thereon.’’ 

The Navy has provided 
a similar procedure by regulation. 
“ART. 139. Redress of injuries t o  property. 

“(a)  Whenever complaint is made to  any  commanding officer t h a t  willful 
damage has been done to  the  property of any  person or tha t  his property has 
been wrongfully taken by members of the armed forces he may, subject t o  such 
regulations as the Secretary of the Department may prescribe, convene a board 
to  investigate the complaint. The board shall consist of from one to  three officers 
and  shall have, for the purpose of such investigation, power to  summon witnesses 
and  examine them upon oath or affirmation, t o  receive depositions or other 
documcntary evidence, and to  assess the damages sustained against t he  respon- 
sible parties. The assessment of damages made by such board shall be subject 
t o  the approval of the commanding officer, and in the amount approved by him 
shall be charged against the pay of the offenders. The order of such command- 
ing officer directing charges herein authorized shall be conclusive on any dis- 
bursing officer for the payment by him to the injured parties of the damages 
assessed and approved. 

“ (b)  Where the  offendcrs can not be ascertained, but t he  organization or 
detachment to  which they belong is known, charges totaling the amount of 
damages asressed and  approved may be made in such proportion as may be 
deemcd just upon tlie iiidividual members thereof who are shown to  have been 
present a t  the iccne a t  the time the damages complained of were inflicted, as 
determined by the approved findings of the board.” 

Referencps.--..l. W. 105. 
Comrnen(ary.-This article is a redraft of .4. W. 105 With changes to permit the 

Secretary of the Department to prescribe the situations and procedures for redress. 
I t  is not intended t o  affect the provisions of 40 Stat.  705 (1918) as amended by 
41 Stat. 132 (1919), 34 U. 8. C., section 600 (1946), (claims for damages not 
occasioned by vessels) or thc provisions of 28 U. S. C., section 2671 et seq. (1948), 
( tort  claims) or similar enactments. 
“ARrr. 140. Delegation by President. 

“The President is authorized to  delegate any  authoritv vested in him under 
this code, and to  provide for the subdel~gatioii  of any  suEh authority.” 

References.-Public Law 759, Eightieth Congress, second scssion, section 10 (c) 
(June 24, 1948). 

Commentary.--This article incorporates the language of the reference. 
hlr. BROOKS. Mr. Larkin, would you give us your idea on part X- 

.your geneial comment? 
Mr. LARKIN. Part  X includes from article 77 through article 134, 

the punitive articlrs. It sets out and defines the difl‘erent offenses 
over which the uniiorm code has jurisdiction. 

When we were studying the punitive articles as spelled out  in the 
Articles of War and in the Articles for the Government of the Navy, 
we noticed some different offenses in one statute that  were not in 
the other. We observed that the Articles of War, in the main, define 
the so-called military offenses. They did not define all of them but  
the most of them. The Articles for the Government of the Navy 
defined most of thr military offenses but not all. There were some 
crimes that were peculiar to one service which were not provided for 
in another. 

Going further, we noticed that most of the civil crimes or the civil 
types of crimes were not defined, and, in checking #le definitions as  

References.-A. W. 121 ; United States Navy Regulations, article 99. 
Commentary.-This article is adopted from A. W. 121. 

890886 0 - 5 k - 4 5  
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spelled out in tlie rcspecti.\.-c manuals, we found some difTerc.iic-cs 
between thein-not very many but a few. 

The civil crimes in the Articles of War, as defincd by tlic manuals, 
were enerally the definitions in the common law, actually tlie common 
law o f  Maryland which, as a matter of fact, is very closc~ to thc. Federal 
law definitions but is not identical. 

The civil crimes in tlie Articles for tlie Government of tlic Navy 
were not defined, except that  Naval courts and boards generally 
followed the Federal statutory definition; but  to the extent that they 
provided some common law crimes which had ncvcr been made statu- 
tory, they followed the common law definition. There was enough 
variance, however, to lead us to tlic conclusion that since we wcre 
trying to draft punitivc articlcs for the thrcc scrviws. MY' o1iglit to 
define all of the ofl'eiises, and t h e  t ~ i v i l  ( 3 1  inics, ~ 1 4  1 Iinvci -aid, not 
having been defined in the statutr  before. 

So we started from scratch and we examined each offcuse and tried 
to stick as closcly as we could to the definition that was commonly 
used by both service? and also to adopt whatever ideas we felt were 
worth-while from some of the more modern S ta t e  codrs. K c  con- 
sidered adopting the Federal definition as clcfinetl in the Federal code, 
but,  unfortunately, we fourid there w c r ( ~  somc offenses that were not 
defined there, eithrr. 

So me looked to all of thesc sources and r~ l icd  on most of them and 
tried to select what we thought mas the clearest dcfiiiition for each of 
those offenses, sticking as closely as  ive could to 'A h:it \ \as c~omrnonly 
used as a definition by both of the services now or \\lint was the latest 
definition in somc of the more motlcrn day p r n a l  laws. 

I n  addition to that ,  we srt  out in the punitive artiolrs in the  lwqin- 
ning some genc.ral definitions which had h(>rctoforr not  h rcn  stntritory 
but  which arc set out in moqt of the moticim penal codes. For in- 
stance, we drafted one drfinitiori for principals, for rtcwssorirs after 
the fact, and for a provision of lcsscr inclurlod offcwsr, for  cLttcmots 
and for conspiracy. 

Mr. DEGIUFFESRIED. Yo11 rrally, in cffrct, have tlonr away with 
the distinction bctwecri priiic*ipals arid nc~~ssorlcis hcfoic the fr.ct, 
have you not? 

Mr. LAI~KI\*.. That  is right; we havr--cintl also I L  tlcfiriition of 
solicitation. hcrr Iirrrtofore 
they have not  beexi in the Articlm of W a r  or ,lrtictlrs for tlic Govc1rn- 
mcnt of tlir Xavy ant1 then have gone on i t l i  cacsh of tlirsc c~rimc~s, 
keeping the major crimw t l in t  wc forintl in (i:i(ah of th t .  s( ' rviws ant1 
adding a few-I think jus t  t\vo-atltlitioniil ofl'enscs wliicli 15 (w not 
found before. 

That  was the gcncral sclicmc w l i i c b l i  IV(\ followvtl 
If yo11 (:arc to atltliws yoiirielf to any individual tlcfinition of any 

offense, I will try to point out t 1 i ~  soiiicc of it or  point out thc previous 
definition as used in citlier tlici Artic'l(1s of IVar or tlic Articlcs for the 
Govrrnmcnt of thr Navy o r  both.  

Mr. BROOKS. I woiilcl like to ask you this: suppose on offense is 
not defined undcr tlicse punitive articles, is there any rcdrcss by 
cour t martial ? 

h1r. L A n K I x .  W e  havc rc>tairird n grnc td  artivlc, Articlc No. 134, 
which is similar to Articdc of Wtir S o .  96, arid tlic .\rticlc for the 
Govcrnmrnt of ttio Navy S o .  22, so thiLt ofTcriscs of - 

ITe Iinvc spc~llocl thow out  i n  t l i r  cmlc 
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disorders and neglects to the prejudice of good order and  diwipline in the  armed 
forces, all conduct of a nature to  bring discredit upon the armed forces- 
is retained as it was provided in the Articles of War and in the Articles 
for the Government of tlie Savy .  We have in a few instances made 
specific offenses out of conduct which heretofore was treated only by 
this general order, but otherwise it is the same. 

W e  also have retained Article of War No. 95 and made it Article 
No. 133. 

Mr. ELSTOX. What do you mean in section 134 when you sap “and 
crimes and offenses not capital, of which persons subject to this code 
may be guilty”? I will go back a little further and start from tlie 
bcginning. 

Though not specificallv mentioned in this code, all disordeis arid r;rglwts to 
the preliidire of good order arid discioline in  the Xrrned Fovw,  or contlrict of a 
nature to  t)ring discredit upon the Armed Force>, and crime- and offcn-(1s noL 
capital, of nhich pe~sons  subject t o  this code may be guilt:; * * *, 

l o  what crimes arid offenses are you refcrring tl:cre--the ones 
defined in this code or other crimes and offenses? 

5Ir. LARKIS. I t  has been construed to bcb the oflenscs which we not 
spc>lled out but which are offenses under the Federal luw. I t  is the 
sarnc provision as is now found in article 96. Also, as Coionel Dins- 
more reminds me, it may be an offense undcr a State l a w  where the 
accuscd commits such an offcnse in that State. 

hlr. ELSTOX. So, as I understand it, any person i i i  the military 
service who commits an act which is defined as a cwme hy a Federal 
or State law IS subject to trial and punishment in the military courts 
for tlie commission of that offense? 
5h. LARKIV. That is right. 
Mr. BROOKS. Going further, if a soldier, for instance, is out hero in 

Washington and speeds, the military has full authority to punish him 
for speeding? 

Mr. LARKIX. If it is an offense; yes. 
51r. BROOKS. Well, speeding is an offcnse in Washingtcn. 
Llr,  I,ARKIX. I do  riot h o w ,  Sometimes it is a violation of an 

But that woiil~l de- 

l l r .  BROOKS. ‘I’his would not be construed, then, to cover a viola- 

hlr. LARKIN. I do not believe so. 
Colonel DINSMORE. I do not think so, Mr. Chairman. 
Mr. BROOKS. But only a statutory offense; is that it? 
hir. LARKIN. The construction as to State laws should be clarified 

to this extent: I believe a violation of a State law would be punishable 
under the code to tlie extent it is construed as conduct to the prejudice 
of good order and discipline but not to the extent of the specific State 
law itself. We purposely want to avoid trying personnel who happen 
to commit an offense under State law, by virtue of tlie tremendous 
variatioriq betwrtn State laws and by virtue of the necessity that 
would fall upoii the court of trying them according to the procedural 
practiccs and perhaps even the substantive provisions of one State as 
against another. But, if the a r t  is to the prejudice of good order and 
discipline, tlie fact that i t  also incidentally is a State law violation as 
well would bring i t  under this jurisdiction but riot triable as the State 
would try it. 

That is coriduct unbecoming an officer and a gentlemen. 

r ‘  

ordinance; it is not classified as an offense. 
pend--- 

tion of a city ordinance? 
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that he did not intend. He may have advised against it but still, 
under the law, he would be guilty, because murder is something that 
m;ght reasonably be expected to flow from th3 commission of the act 
that  he thought was going to  be committed. 

Mr. LARKIN. Is that not true of the active principal who starts 
out with no intention of committing a murder but with the intention 
of committing a robbery and without intention to commit a murder, 
but, during the commission of the robbery, does so commit the murder? 

hlr .  ELSTON. That  is understandable as to him; but the person 
who aided and abetted is limited, as your language seems to limit it, 
and might be punished only for the offense that he conspired to 
commit. 

Mr. LARKIN. Of coiirsc, a conspirator is bound by all the acts of 
his coconspirators; is he not? 

Mr. ELSTON. That  is the theory of the law, but is it expressed here 
anywhere? 

Rlr.  DEGRAFFEXRIED. Sfr. Larkin, is it true generally, under 
Federal law, tlitit i f  a man were to plan, for example, with his con- 
fetleratrs to brenk into a filliiig station at  night and stral money from 
the cash register, but (lid not go witl: them to  do i t ;  but that when the 
crime was committetl the night watchman, or somrbody else, happened 
to come u p  and was killrd by one of the people present, is it true 
untlrr Fcdcrnl lam that that man, who is not on the Scene of the crime, 
would be guilty of murder? 

Sfr. LARKIN. If you can prove he is part and parcel of the conspiracy, 
I think so. Is it not analogous to the case that wiiere a principal or 
his instigator of a crime, or a procurer of a crime, hires a paid gunman, 
let 11s say, to go out and commit robbery, and he is not near the scene 
at  all? 

XIr. BROOKS. Gcntlemrn, I do not believe we can finish this 
befort lunch. I am thcrcfore going to suggest that we recess until 
2 o’clock. Sfr. Smart, for instance, has about 8 or i 0  inquiries about 
thcsc articles that should be covrrrcl. 

Mr. L ~ R K I N .  Le t  us rcservc! judgment on that, SIr. Elston, and 
look up some of those cases. We shall try to do it very quickly. 
And, if it is not clear, I agree that we ought to correct it. 
b hlr. ELSTON. I t  is o, very simple definition. Whoever aids, abets, 
procurrs another to commit an offense shall be charged and tried as 
a principal offender. 

You h a w  got them all, then. 
Mr. BROOKS. If there is no objection, we shall rrccss until 2 o’clock. 
(Whereupon the subcommittee took a recess until 2 p. m.) 

AFTERNOON SESSION 

The subcommittee reconvened a t  2 p. m., Hon. Overton Brooks 
(chairman) presiding. 

Mr. BJ~OOKS. The committce will please come to order. 
Mr. Larkin, since we rexsscd, have you and SIr. Smart gotten 

together on some suggestions of changes or interpretations of the 
art icles ? 

Mr. ~ . H K I N .  Well, the onc we were discussing, Mr. Chairman- 
namclg, 77-1 think would br cured or a t  least would meet the idea 
l l r .  Elqton had if we adtlrtl the words, in line 80, page 65, “is a prin- 
cipal” and strike out the rcst of the language on lines 8 and 9. 
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l l r .  L~RKIS.  All right, 
1 1 ~ .  BROOKS. But 1 thiilk hc will be right bnc-li.  
l l r ,  SXIRT. 111.. Cllnii~mntl, i i i  vivw of tlic provious tIoc+ioi~ of t l i c  

cornniit t c r  t o  mol‘(’ 01’ Icss c~oiisiclc~ t l l t w  piinit ivv ni?iolcs on bloc, I 
linvc no fiirtli(I1, qut’stiolis t i p  t o  artivlc 1O(i, whicli  I think ncvtls 
clarifying RS to thc nwnniiig of t11v \+-ortl “liii~kitig” 011 p a p ’  T i ,  l int1 X. 

I find that the iiitriit \vas t l i n t  t h o  ~ v o r t l  “Iiii-kiiig” woultl mt’nti 
“lui-king as n y ~ y . ’ ’  So, T woultl sliggrst :111 nnic~titlnic~i~t on l i i i c  3, 
pagr i i ,  nftm. tliv \void “litrkirig,” iiiswt “as n spy.” 

l I r .  BROOKS. So it  will i ~ ~ ; i t I :  “:lily p~rs011 who in timc of war is 
found liirlring ns a spy”? 

11r. S X ~ R T .  I res,  sir.. 
111.. L~RKIS.  “or”- 
l l r ,  BROOKS. “or nrtitig ns n spy”? 
\ l r .  SWRT. That is right. Tlicw is somv tloiibt ns t o  t l l c  advisabil- 

ity of striking out thtl wort1 “liirliiiig,” bct*nusc i t  lins liistoricnl signifi- 
cance aiitl has been in thc military law for many, many ycnrs. 

This woaltl ddinitcly clarify thtb mcniiing of the word “lurking.” 
l l r ,  BROOKS. Is t l l t w  nny objection to that? I do  not believe 

thcrc is. 
11r. DEGR.~FFESRIED. So. 
511.. BROOKS. If thcw is no objrctioii, tlicin i v c  will adopt tlint 

supprsttd amtndmrnt. 
Xow, is thcrc any o t l i ~ r  cbonimttnt 011 106? Arc tlierr any com- 

ments 011 any of thesc other articles covrring punitivr provisions of the 
codc? 

hlr .  DEGRAFFENRIED. Thcrc is just onc question I would like to ask 
as a matter of information. 

l l r .  Larkin, do you have anything in military law a t  all that 
provides in any kind of serious case that an accused cannot be con- 
victed on the uncorroborntctl testimony of nn nocomplice? 

l l r ,  LARKIX, Thcre is nothiiig in thc statutc that I know of. 
Mr. DEGR.~FFENRIED. Wr talk about these accessories and all, and 

I just wondered in a lot of jurisdictions that protection is thrown 
around the acciisetl. 

Lf r ,  L . ~ R K I X .  Captain Iyoocls points out in the Navy they have 
heretofore provided that the uncorroborated tcstimong of an accom- 
plice, for instance, is not sufficirnt. I woiild anticipate that that same 
rule will be preserved and continurtl in thc uniform manual. 

I believe it is the Federal rule and we tried to adhere as nearly as 
possible to that rule. 

Colonel DINSMORF. Xlr, Chairman, my recollection, and I speak 
subject to correction, is that  our rule is that  he may bc convicted on 
the uncorroborated. testimony of an accomplice but that such testi- 
mony will be received with great caution. 

Mr .  DEGRAFFEXRIED. That is all. 
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l f r .  ELSTOX. That  is all right: “or shall be punished as a principal 

Sfr. LARKIX. \Tell, I think this one does i t ,  do you not think so? 
Mr ,  ELSTON. “Is a principal” reaches it.  
A h ,  BROOKS. Let me ask you, then: I t  take in all cases of accessories 

A h .  ELSTON. That  is right. 
A h .  BROOKS. And 78 merely covers those after the fact? 
Mr ,  ELSTOX. That  is right. 

A h .  BROOKS. Any furtlier comment on that particular article? 
Is there not a new firtic!(. 011 1,irccny or :ire thcre soine clianges in 

Alr, SMART. Tlint is article 121, A h .  Chairman. 
Mr.  BROOKS. Have you any comments you want to make on that? 
l l r .  LARKIN. Well, it lias been observed, I believe, that  i t  is not 

clear whether lnrceny under the provision of article 12 1 applies only 
if the intent to defraud or deprive a person of his property is a perma- 
nent deprivation. 

I think that is perfectly true. I t  does not have to be a permanent 
one. It could be a temporary one as distinguished from permanent. 

A h ,  BROOKS. Would you say it takes in tlie case of embezzlement? 
Mr. LARKIS. I t  does. The reason for this draft is to obliterate 

the distinction between larceny by trespass and trick and device and 
embezzlement and false pretenses. 

Kow, last year, in Public Law 759, this committee in its amendment 
to article of war 93, did erase the distinction betwcen larceny and em- 
bezzlement. They did not go further and provide for false pretenses. 
This is an attempt to obliterate the technical distinction between not 
only larceny of both kinds, that  is, trespass and trick and dcvicc, but 
embezzlement and false pretenses as ~ ~ 1 1 .  

Since such a comprehcnsive article had not been defined in the 
statute of either tlie articles of war or the articles for the government 
of the Savy ,  nor n-as it defined by your committee last time we were 
of course forced to adopt R definition which we thought would do that.  

A h .  BROOKS. But you liave nothing here uhich indicates a crime 
of grand larceny? 

A i r .  LARKIX. KO, sir. 
Alr. BROOKS. As contrasted to petty larceny? 
l l r .  LARKIS. ?‘hat is right. The military law has not had degrees 

of larceny in the fashion of civil courts where you have grand larceny 
in the first or second or third degree, depending upon the amounts. 

l l r .  BROOKS. ,lny questions, Mr. Elston? 
A h .  ELSTOS. Of c‘ourse, you leave it to the court martial to affix 

such punishment as the court matrial may direct? 
11r. LARKIS. Exactly. 
Alr. S X ~ R T .  ‘l’liat is further limited, Sir. Elston, by your table of 

maximum punislinierits u liich prescribes tliat for property taken in 
such and such a vuluc you \vi11 ha\-e a given maximum punishment. 
s o  it very closely f C J l l O w ,  I, think, the civilian corlcept of petite larceny 
and grand larceny. 

JIr .  D E C r R i m - h x r < I E D .  l l r .  Lnrkin, under tlie construction placed 

offender” ; either one. 

before the fact? 

We liave obliterated the distinction 
between the accessories before the fact and the accomplice on the 
scene. 

the old article on larceny? 

by the military authorities 011 false pretense, is that construed that  I 
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there must be a statement of a11 existing fact that is false that  causes 
a person to be deprived of his property or can a mere promise to do 
something which lie fails to do support false pretense? 

I know i n  civil law i t  
usually always is an existing fact rather than a promise. 

l l r .  LZRKIN. I woulcl have to  look that  up. 

Mr. ELSTOX. Past or an existing fact.  
Mr. L\RKIS. Past or existing. 
Mr. DEGR.ZFFESRIED. Well, t ha t  is not important enough to cause 

That  is right. 
- 

you any dclap hcre. 
l l r .  LARKIK. I will look it up. But  I am sure the pas t  or existing 

fact rulc applies. 
l r r .  ELSTOX. Are you through, Air. deGraffenried? 
l l r .  DEGRAFFEVRIED. Yes, l l r .  Elston. 
l l r .  ELSTOY. Of course, you eliminated one of the elements of 

emhezzlemrnt, which is agency. 
l I r .  LARKIX. 'I'he fact that n clcrk or an employee h a s  lawful cus- 

tody and then thereafter appropriates to his own use wrongfully with 
the  inttint to deprive is the same, I should say, under this, as  it is 
under emhczzlement. 

l l r .  ELSTOY. Kchll, of coiirse, in order to convict of embezzlement 
thpre lias to h e  not only agency but the property must h a v e  come in 
to his possession by virtue of his agrncy. 

The Inerr fact that he is employed by the Government or the fact 
that some property camr into his possession would n o t  make him 
guilty of emtwzzlcment unless 1 t cait ic into his posseFsioii by Yirtue 
of liis aqeticy. 

To illustrate. what I mean: Say n man is a cashier. If property 
cmnci into his poswssion as  cashier a n d  he appropriated to his own use 
lie wotild bc guilty of em1)ezzlemcnt. 

But if lic n twt across t h c  aisle ant1 appropriated inoricy from some 
other casliier's cage he  n-ould riot he  guilty of embeezzlcment but 
larcwiy . 

l I r .  1 , i R h I Y .  ' h t  is riglit. Eut thc question of agency hinges 
011 thc fact, docis i t  not, that tlic' custody I i c  lias over it is R lawful one? 
Wli(~t1icr i t  is a full-blown agent or v-lictli(br it is an agent for purposes 
of custody is immaterial. 

l l r .  ELSTON. Well, or" coiirse you can put ally definition in that 
ybu want. 
Ah. L ~ R K I ~ .  That is right. 
l l r ,  ELSTOY. But  you are including t h i w  cffenses in one: Larceny, 

enibczzlemrnt and obtaining property by false pretenses? 
l l r .  LZRKIY.  That  IS right 
l I r .  ELsrrou. Ant1 perhaps convcrsion also? 
l I r .  T , Z R K I Y .  Yrs. 
hlr. SMART. This includes joy riding.. 
l l r .  L ~ R K I V .  Yes, under this scction a prrson who would drive the 

automobile of another, and not m t w d  to steal it a t  all b u t  just drive 
it,  witliout, consent of thc owner, woultl be guilty iintler article 121. 

l1r. L . i r t K r \ - .  7'hat is right. 
l l r .  Sv IHT,  In  tlint pnrticwlar ~i is tancc.  l l r ,  Elston, the punish- 

ment will hc limitctl in tlic tabl(1 of niaxiini~m punirhments, in the case 
of joy riding. 

It is t l i t .  lawful custody. 
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Mr. ELSTON. M‘ell, I appreciate in military offenses you do not 
have to be as specific as you do in tlie civil courts because the statute 
in each case defines the penalty. 

l f r .  L ~ R K I N .  That is right. 
SIr. ELSTON. Here you have a table of punishment which is to be 

construed in connection with the statute and I supposc you cnn put 
anything in the statute you want. 

Mr. LARKIN. Map I point. out the present table of maximum 
punishments in connection with larceny provides that if it is con- 
cerned with property of the value of $20 or less the maximum punish- 
ment is 6 months. 

In tlie event that i t  is concerned with property of a value of $50 
or less and more than $20 the maximum is a year. And if i t  is con- 
cerned with property of the value of more than $50 tlie maximum is 
5 years. 

JIr. BROOKS. Did we put those tables of punishment in the  rccior(l? 
51r. LARKIN. Kell ,  YOU could. But  they are to be drawn and 

pro\-icled as is theJvhole manual, by article- 
Sir. BROOKS. 11 hy would it not servo a good and iiscful purpos? 

to put the tables in? 
Air, LARKIN. Tel l ,  they are. 
l r r .  BROOKS. Well ,  never mind. 
11r. SMART. Thcre are several pages, 11r. Chairman. 
5Ir .  LARKIN. There are more than that. 
They are to be provided, as you will recall, under the articlc where 

the President prescribes. 
5Ir .  BROOKS. Sure. 
Any further questions? 
Any further comments from either you, l f r .  Larkin, or you, Sfr .  

Smart, on these articles? 
5Ir. LARKIN. No, sir. 
5Ir .  ELSTOS. Mr. Chairman, I would like to go hack to article 119 

which defines manslaughter. It says: 
Anv person subject to  this code who, without a de.1~11 to  cffccf dcath, kills a 

human being in the heat of sudden passion or by ci11pat)le negligence or while 
perpetrating or attempting to  perpetrate an offcnsc, other than specified in 
paragraph (4) of article 118, directly affecting thc ricrson, is Riiilty of manslaughter 
and shall be punished as a court martial may direct. 

Now, what about an intentional killing while the slaycr is in t h e  heat 
of passion? Here YOU say “without a design to effect drath.” 

YOU have some typcs of mnnslaughtcr whcrc i t  is with an intent 
to kill. 

l f r ,  DEGRAFFESRIED. But whcrc thcre is an absoncc of prcmetli- 
tation, deliberation, and malice. 

Mr.  BROOKS. ,4nd in the heat of passion. 
Air. LARKIN. Xell, thcre are variations among the  statutcs on that 

point. It probably can hc  divided into two schools of thought. Tlic 
first is wherc you h a w  a desjgn to kill and it is prwcded by premedi- 
tation and deliberation, which classirally is cvmmon-law murder in 

They are not vcry long, nrc thcy? 

. 

the first degree. 
Then you ’have the kind whcrc you hnvc the design to cffcct death 

and i t  is not preceded by prpmerlitation and delihcration, which is 
usually murder in the second dcgrec. 

Mr. DEGRAFFENRIED. If mnlice is present. 
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l l r .  L A I ~ K I X .  You l iuve rnu r r?~~r* ,  t t i o n .  c * o i i f h ~ l  to those in Tvliich 
there is t l i c  iiitcrit to kill, ; i a t  is? tllci  (! n to  t4’cct death. Then 
you corne to t l i v  nes t  lo\vor d ~ ~ p i * ~ t . ,  i f  y o u  ~vi!I! 3 J i d  in this one school 
of tliouglit, t l ic h c u t  of passioii is sucli tliiit it ov(’rcoIiies the iritcnt to 
kill or ncgatires it so niiicli i l i n t ,  tlierc cannot b e  said to h e  fi drsign 
to coiisciously nntl iiitcritioiially ef!’cct tlcnth 1)crausc of tlic disturbed 
statc of mind in the lieat of passion. 

JIr. JAHKIS.  Tlictn you liaw ti so-cnllecl vohintnry type in t h  lieat 
of pnssioii and involuritnry type. 1 ) ~ -  riegligcncc s l i d  so forth. 

‘I’hcn tlicrt’ is of coiirsc tlic o t l i c r  gimuping n-Iicrc you liavc the 
conscious iiitcrit and design to I d ,  wlic~tlicr pt~wctl i tnted or otlicr- 
mist., falling into muldcr in tlic fir.;t or sccorict t lqg~ee ,  or going for- 
wnrd (with tlic iiitcrit to kill iii t1w marislniiglitcr hut tlie intent is so 
hccloutlctl by t l ic  h a t  of pnssioii that it is hard to say, even though 
you snit1 it is an intent, t l i t  ~IYI! of pnssion 110s not rcmovctl cntirely 
that intent, because if you cnn clearly prove the int’cnt to kill in an 
cscitctl state Init not in such a Iicnt of blootl 01’ passion that it wadi- 
cated your intcnt, why, yoii ~roiild l i a v c \  1Jccn giiilty of murder in the 
sccoritl d ( y p v  rather tlinii niniislauglit el* i t i  t l ic$ fii,st. 

I t  is pcrfcctly true that’ the tliflt~rcrit Stat (1 jiirisdictions have those 
“otic or t l ic otliri”’ styltas. As IL mnttcr of proof, I think, it ultimately 
conics clown to t>snctlj* t l i ~  sanic’ thing. 

J l r ,  E i , s ~ o \ .  I (lo iiol lii!a\i- tluit i t  (Io(>s. 113- understanding is that. 
it you kill in t lw l ieat  of passion or upon siidfleii or great provocation 
a i d  do  i t  intcritiorinlly i t  negatives mnlicc. 

Son-, this defini- 
tion cuiifincs it to an iiriiritcntional killing ut ull tinics. If tliere is an  
iiitcritioiial liilling it is not marislaiiglitcr. Ant1 tlirre are plenly of 
casc’s of mnnslnuglitc~r \\-hero tlie liilliiig is iiit ent ioiinl. 

l I r ,  I A A l i K r s .  But t l i c w  is not a design to effect death. 
l l r ,  Er.s~os.  What  is the diffcrcncc bctwccn n design to effect 

death arid intent to I d ?  
J I r ,  BI~OOKS.  ’1’110 tlvsign is wlicw yoii gct yoiir ~~r.cmcditatioii? 
\ I T .  I A ~ ~ i ~ ~ ~ .  Not ncccssftrily. 
l l r ,  Er,s,ros. S o .  
J l r ,  I A I ~ K I S .  You ma>- linvc! n tlcsigii to cfTcct c l ~ ~ a t l i  which is pre- 

ct~t lot l  1)y prorncylitation uncl  tlrlibcrotion, or not .  l e  might’ be on the 
spur of t1ir monioiit, n conscious, specific tlcsigri t o  cflcc~t tlic deat’li 
\\-itliou I pr(>vioiis prcmcditn tion. 

1 Iic I i v t i t  of p>issiori> as I uiidcrsturict i t .  to  rctliicci bclow murder in 
tliv sc~c~)iicl t l q g c o  must prccbliitlc the tlcsign to c3fft’c.t tlcatli.  Other- 
wiw1 i t  is miirtlcr il l  tlic sirt~)ntl tl(~grcci. 

IIr. DI:CII~.\FFE:SI~II-T).  IYl in t  ( 1 0  you tliiiili a h o u t  this, l f r .  Larkin: 
I l i i i ~ t l ~ ~ r  i t i  t l i v  fit,st c l rgr(~> is t l ic  killi~ig of $1 liumnn twing with pre- 
nic>tlitcit ioti ,  tlelih~ixt ion, tint1 milice; murtlw in tlic sccontl dcgrce is 
t l i c ,  killiiig of n l i r i r r i r i ~ i  1)oiiig Ivitli rnn1ic.v but without prcmcvlitation 
n n t I  t Io I i t ) c~ i .n t io i i ;  rnuns1;tiightc~r in t h o  first d(yqvo is t 1io intentional, 
i i i i l t i d ’ i i l  killitig of n hii~ntin Iwing I n i t  n.itliout innlicc nnd without 
I)i.t’mc!tlittitioii or tlt~libc~t.titioii. 

.\I t . .  L . I R I ~ .  \Ttlll, wlic~i you clrlctc t h t l  mnlicc from tlic intention, 
Tvllclt ht1vc yo11 dollc’l 
Slr. D E G I L ~ F F E X I ~ I E D .  IVell, tlic intclnt. You lmvc t h e  intent there. 

Ill’. K1,STOS. \Tell 

I I r .  DEGRAFFESRIED. Tlint’ is Tight. 
J I r .  ELSTOS. But still the intent to kill is t1ici.c. 

,, 
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SIr. LARKIN. You are intending an act mala in se and you say it is 
without malice? 

Mr. DEGRAFFEXRIED. Yes. Tlir passion that you exist under a t  tlic 
time does away with tho malice. You still llavc the iritrxnt to kill. 
But the heat of passion docs nw-ny with the idea of malice and pre- 
meditation and deliberation. 

Thcre arc two grades of miin- 
slaughter, voluntary and involuntnry, arid your definition has com- 
pletely ignored voluntary manslaughter where thcrc is an intcntional 
killing but there is no malice such as the killing of another in the hcat of 
passion or upon sudden or great provocation. 

Kow, he intends t o  kill. Therr is not any qurstion of nn intent to 
kill. But he does not entertain malice. If he entertains mnlicc, then 
it is second-degree murder anti not manslaugliter. 

5lr. LARKIN. Vcll, it becomes a qurstion of the proof, does it not? 
Sir. ELSTON. Yes- 
l l r .  DEGR~FFEXRIED.  A jury-- 
hlr. ELSTOS. But you  have to find the crime, too, and i f  you want 

to include voluntary manslaughter, which is madc punishablc in every 
State of the Union, I think you ~vould have to change your tlcfinition. 

l l r .  LIRKIN. Wt‘cll, i t  is not matlc punishable in New York, specifi- 
cally, as such. That distinction that I pointrd out first, of a design 
to kill, distinguishes murder in thc first and srcond degree from 
manslaughter in thc first and second degree which is without a design 
but in the heat of passion. 
5h. BROOKS. Wcll. I might say in my State we do not have such a 

rrimc as murder in thc second tlegrce. The crime is murdcr or  
manslaughter, And if the jury brings in a verdict of murder it can 
bring in recommcntlations for clemency, which is as close as we come 
to murder in the second deqrec. 

Lfr.  LARKIN. Yes. 
Air. ELSTON. Well, it would serm to me that the proper definition 

of manslaughter \\-auld ho:  
Anv person suhjrct  t o  this code \ \ho intrntionally kills another in the hcat of 

pssqibn or upon siiddrri passion and a i t h o n t  malice or iinintmtionally kills an- 
other by culpahlr negligence or whilc perpcxtrating or atterrpting to  perpctrate 
a n  offeiric, othvr than tlioic spec-ificd in paragraph (4) of articlc 118. 

And you ought to 
say Iic unlawfully kills. 

another unintcntionally unlcss thc slayer was violating t h e  law. 

l l r .  LARKIN. Well, I cannot see the distinction. 
l l r .  ELSTON. I see thr> distinction. 

Well, you ccrtainly have your choice there. 

Of c o u r s ~ ,  you ouglit to say “unintcntionally.” 

Mi.  DEGRAFFEKRIED. Tliat is right. 
51r. ELSTON. You would riot say that it wns manslaughtcr to lcilI 

h1r. LARKIS. Or by ncgligc~nce. 
,Mr. ELSTON. Or hy culpable ncgligencc. 
Mr. LARKIN. That  is riglit. 
Mr. ELSTON. Hc has to bc violating the law. 

It lias to be ari unlawful killing. 

Supposc he is only 
violating a city ordinance? You cannot predicate it ordinarily on the 
violation of a city ordinance unless i t  is in those States where they 
recognize culpahlc ncgligrncc as  being the basis for manslaughter? 

.Mr. LARKIN. Ycs; where you have those automobile homicides. 
Mr. ELSTOS. Ycs. 
3lr .  DEGFAFFENRIED. Some States hold that the doing of a lawful 

act-I do not know exactly how they define it. 
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hlr. LARKIN. I think a lawful act in an uiilawful manner. 
Air. ELsroN. Or by unlawful means. 

l f r  BROOKS. What about that subsection ( : 3 ) ,  tlrcre. where a per- 
son intend? to perpetrate a crime such as robbery but it results in 
unlawful killing? 

Srr. LARKIN. That would be murder. 
Mr. BHOOKS. That would be murder? 
Mr, LARKIN. That is right. 

and the few othcr felonies we mention in article 118-- 
Mr.  BROOKS. Oh, yes. 
Sfr. LARKIN. JTould make it murder, whereas other-- 
XIr. BROOKS. You take, it out of that group mentioned in subsec- 

Mr. ELSTON. I think you omitted one very essential element in 
mansluugliter, too, in that his unlawful act must have been the proxi- 
mate cause of his death. 

Air. SMART. I think that is a necessary ingredient. 
l f r .  ELSTOS. It is probably not necessary in the definition? 
Alr. Sm1t.r. That is right. 
h l r .  ELSTON. But I mention it since you do unclertake to define the 

thing rather fully. 

Alr. ELSTON. I qucstion your definition of murder too. You make 
it possible for a person to be guilty of murder in the first degree 
without even an intention to kill. 

4 n v  pcrqon siihjc>ct t o  this code n h o  without ]iistification or exc i iv  kills R 
hiiiiiaii lwing n h e n  he is * * * engaged 111 the perpetration or attempted 
pelnetration of biirglary, sodomy, rape, robbery, or aggravated arson, though hc 
has 110 i u t c n t  to hill. 

Sir. DEGRAFFENRIED. Yes. 

Well, that is p rovidd  by (c) : Kobbery 

tion (4) and then i t  will be automatically manslaughter. 
J I r .  S h f A R T .  Yes. 

hlr. Sh14RT. Yes. 

You say [reading]. 

hfr. SMART. Tliut is a felony murder. 
hlr. KI,STON. I never knew you could be guilty of murder in the 

first dcgrce without an intent to kill. 
A h ,  Smixrr. lVc)ll, it is a statutory crime. 
Slr. i4LsTox. Out in Ohio it is riot. You liavc to liave an intcnt 

to  kill to bc guilty of murder in the first tlcgree. You havc to have 
an  intcnt to kill and you hnvc to liavc mrc!ic*c>. And you h a r e  to have 
prcmctliatiori except in those cases wlicre it is your intention to kill 
wliilc perpetrating or attempting to pcrpetratc rape, arson, or burglary. 

Llr. LARKIN. \.Yell. it is D, felony murder. That  is the typical 
felony murder in certain otlier States. I do iiot kriow about Ohio, 
Mr. Elston. 

Alr. I~LSTON.  Well, do you want to send a person to his death where 
hc unintentionally kills? 

Mr. SMART. During the course of a robbery. 
Mr. I j i i oo~s .  lntent  is presumed in that case, is it not? 
hlr. EI,STON. You may presume an iiitcrition from tlie manner in 

which l i ~  commits his act, but you cannot prcsume it from the mere 
commission of the act. 

Llr, SMART. You have to provc the intent to  commit the underlying 
felony arid during the course of the commission of tlint underlying 
fclony dent11 results. 
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Slr. ELSTOX. ALurtlcr rcsults if liv intc~ntionally (~auscs tlio doatli 

,!rid a pcirson is prcisu~urd to intc~iid thr rinturnl, reasonable and 

11r. S M . ~ R . ~ .  That is riglit’. 
Jlr.  ELSTOX. But you cannot assume that  h e  intcntletl to kill 

iiIilcss tlic circumstances inclicatc that  tlic cxocution of his crime 
might produce death. 

Well, just take, for esumple, a inan burns down an old cow shed. 
He does not nriticipatc that’ anybody is in the shcd and it liappens 
t,hat a tramp is slceping there. 

Eow, lie is no t  guilty of murder in the first degrcc, ns he would be 
if lie burned a dwelling liouse or a place wlicre people arc accustonicd 
to congregate? 

A h .  IAI~KIS. I think thnt woultl follow licre, would it not? 
Well, we have  to go to our definition of arson to determine that, 

but that  corers a dn-ellin!~. 1 .)iisc in which people are liliely to be and 
not, a structure in wliicli t i t ’>. i i i  ( s  i io t  l i k ~ ~ l v  to be. 
511.. EISTOS. \yOl1, YO11 J l l S l  S i  . .” Arson is the unlawful 

burning of n building 
Slr. LAHKIS. “Aiggrnrntct l  :;i,so~i” we say, and wc linvc a tlcfiriition 

for aggravated arson. 
Yon s ( ~ ,  in 126 n-c proride tlint- 
A11y person subjcct to  this codc who nillfully aiid nialiciouhly bur115 aiitl sets 

on fire a d\vellirrg in  which t h r r e  is at the t ime a human bciiig, or any  other 
structure, water craft. or movable, \ v h c w i i i ,  t o  the kriowlctlge of tlie offender, 
there is a t  the t i i r ie  a li\irnnii being, is guilty of aggravated arhoii. 

or if his act, is of such naturc) tliat. n n  i r i t r n t  can bc iiifcrretl. 

probable conscquciiws of his voluiitury neat'? 

S o w ,  tha t ,  is t h e  type of ai’s011 that is in tlic fvloiiy murder n-hich 
would sustnin a rnurtlcr clinrgc-not auy otlicr kind of wson. 

51r. ELSTOS. Of t~)iirsc,  you (lo riot differontiate it \\it11 rnurtfer 
in the second tlcgrcc lic.rt3 at till? 
Slr, IMIKIS. T h a t  is riglit. 
5Ir. ELSTOX. I - r i t l ~ r  this statute a person could be guilty of killiiig 

a n  o t licr w i t  hou t inril i c e , w i t 1 iou t premed it :L t ion , ar ic I c vcii iv i t 11 o u t 
perpetrating or nttcmpting to perpctrcitc rap(’, nrsoii, r01)lwiy or 
burglary ? 

Sir. LAIII~IN.  That is riglit. You see,  the dcnth poiialty is riot, 
provided. Tlie tlcatli pcnnlty is proritled only in subdivision ( I ) ,  
ant1 then i t  is not miintlntorp. 

l l r .  EI,STOS. \Y(>ll ,  you do provide for irn1)riso;irnont for lifc, 
though? 

Slr, LAI<KIN. Siihjrct to tlic mnsimurn tahlc. lY~11, oiic is tlie 
prcnictlitntetl type of‘ rnurtlcr \vhctre i t  van citlior tx t h e  tl(1ntli pciinlty 
or imprisunrnciit for  lifc. 

l l r ,  E:I.s-ro\-. .\ftvr i*cwlirig it,  you simply say thiit i i i  scvbtion 1 
he shall siiffcr tlcat!i or imprisonment for l i f v ,  as a court’ maitial niiiy 
d iwc t . 

Iri the others lic is guilty of inurdcr arid sliull suffer sricli punislimcnt 
as a court, rnnrtinl niay tlircct. 
Sow, tlocs t l in t  not Incan tlicy t*oultl sctntonrt! him t o  tlenth? 

J l r ,  LATWIN. They can scIntc>nc-c: liirn to tlcatli only \vhc~rc it is 
JlI’. S M A R T .  SO. 

specifically provitlrtl i n  thc statute. 
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h l r .  ELSTOS. JVliat is the court limited to, tlicn? You say such 
What is the maximum? 

51r. LARKIN. Wlitit is sct forth in tlic table of maximum punish- 

Xlr. ELSTON. \Tell, what is that? 
J l r .  SMART. The maximum would be life. 
Ylr. LARKIR.. \Yell, they would havc to sptll out \$hat tlicy arc. 

I do not lcnou that they have these separate subdivisions a t  the 
present time in the law. 

l l r .  ELSTOK. Tlicn undcr this definition you could not impose the 
death sentence if a person killed another while perpttrating or attempt- 
ing to pcrpetratc rape, arson, robbery, or burrlary? 

A h .  LARKIN. Tliut is right. But  
you could not impose tlic dcath scntencc. 

I l r .  ELSTON. Even though hc intentionally killed’? 
hlr .  LARKIX. \Tell-- 
Llr.  S&i.mT. ‘rhcn you would revert to y o .  1, 1 believe. You 

R[r. ELSTON. You could h a w  an intention to kill without a pre- 

l l r ,  LARKIN. Then it would be under 2,  would it not? 
l l r .  Er,srroN. Yes; but under 2 you cannot impose the death 

punishment as the court martial may direct. 

men ts . 

I t  mould bc a f(1lony murder. 

would revrrt to your premeditation. 

inetlitated design to kill. 

penalty. 
I l r ,  LARKIN. That is right. 
5Ir .  ELSTOX. You cannot imposc it under 3 or under 4? 
l l r ,  LARKIN. Tliat is right. 
Rlr. ELSTON. You may liavc the most aggravated rape case in the 

world. A fellow may rapc a 9-year old child and kill the child in the 
perpetration of his act and even do it intentionally, and if he did not 
do it ni th  premeditation and dcliberation which must exist for some 
period of tirnc before the lrilliiig takcs place, he could not be sentenced 
to dcatl1. 

And lie could not in a civil jurisdiction. 
I t  would bc murder in tlic second degree. 

I n  a civil jurisdiction if you liavc intent to 
kill plus the clcmcnt of having killrd while pcrpetrating any one of 
those fclonics it would be a crime guilty of murder of‘ tlie first degree? 

l l r ,  LAHKIN. That  is right, but that would be on the theory of the 
fclony murder, would it not? 

A h .  EISTON. Ll-cll, if lic intentially kills wliile perpetrating or at- 
tempting to pcrpctrutc rape or arson, robbery or burglary without 
prcmeditatiori aut1 dcliberation, lie is guilty of murder in tlie first 
degree and may be senteliced to death? 

1211.. LAI~KI~Y.  Tliat is riglit. 
A h .  BROOKS. &ow, in most civil jurisdictioiis, anyway, wlicrc you 

havc tlic crinic of rapc you liavc tlie death pcnnlty. 
Mr. SIWA1TZT. You h v c  iri this code, in article 120. 
Xlr. DEGRAFFENI~IED. And cveii for arnicd robbery you liavc ti 

capital offcnsc. 
hlr. ELST~PV’. Suppose it is an attcmpted rape 011 a 9-year-old child 

and it is not consummated. The attcmpt call be just as  bad almost 
HS t h c ~  rap(‘ itsvlf. 

hlr. LARKIK;. That is right. 

hlr. ELSTON. Oh, 110. 
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hh. LARKIN. That  is certainly true, except that I think the standard 
applicat'ion of punishments in at,tempts is less t'han in the consum- 
mated crime. 

Mr. DEGRAFFENRIED. Well, under your military law, how long does 
premedit'ation or deliberation have to exist? In our jurisdiction it 
only has to exist for an instant. 

Mr. LARKIN. I think that is tlie typical standard. 
hlr. DEGRAFFEKRIED. And it becomes a jury question RS to whether 

that deliberation or premedit'rttion did exist. On a 9-year-old child 
he could not claim he  was acting in self-defense. And, if it became a 
question of fact as to whether he  was or not, they would in all prob- 
ahilit'y decide that he  was acting with premeditation and deliberation, 
would they not? 

Mr. LARKIN. I think the courts hare  pretty genernlly held t'hat to 
be not much more than a fleeting inst'ant,. But it litis to be some 
instant. 

Mr. BROOKS. Any further discussion? 
If there is no further discussion-- 
Mr. ELSTON. Well, it seems t'o me, Alr. Chuirninn, your murder 

st,atute is a little mixed up. Is this tlie wa it is in the lnw now? 

held to be applicable, alt'hough (4) is a statutory type of murder, and 
I do not know the ext'ent to which it has been used. 

I do not think it has been used much a t  all. 
hlr. BROOKS. We might do this: If this is thc only article$ tlitit we 

have in question, we could pass this over until Xlondny arid let every- 
body study i t  and think about i t .  

A h ,  DEGRAFFEKRIED. I think that is a good idea. 
5lr. ELSTON. That' may be a good idea. The point I alii milking 

is this: I do not ltnow of any State in which you punish a pc:rsori for 
murder uriless he intt:ntionally kills, antl yet you say Iierc Iic may 
commit murtlcr without inte~iding to kill. S o w ,  1 grant' you the 
intent may be inferred, but in your tlcfinition you l iavc an intent' to 
kill, and you have ignorvd one type of nianslaughtcr \\-hic.li is ccrtainiy 
prevalent in  virt'ually every j uriscliction in the Uiiitctl States. 

You have not defined the two types of manslaughter. I do not 
know why the dcnth penalty should riot be iiivolred in casos wlictrr the 
person is committing a n  aggravated felony uiitl intends to kill although 
there is no premeditation and deliberation. Suppose n marl scits fire 
to a barracks in which there are a lot of soldiers yiinrtcre~l arid (lid riot 
intend to kiil anybody in there, did not' cvch~i kiiow thew wns atiy body 
in there; the intent is inferred tlierc, of courso, but the court would 
have to  tell the jury tlial tlie intent would either hnve to bc prcsciit 
by inference or ditwtly. 

Suppose he  accidentally set fire to it;  he  would riot bc guilt'y of 
murder. 

Mr. BROOKS, Well, supposc: we do this: Pass 118 and also 119 over 
until Monday, and we can think about those two statut'es over the 
week end. 

1 do iiot follow everything that has been said horo, b('cnrtsr in my 
St,ate we do not have a distinction hctwecw the  t\vci,, iior (lo \\e in 
manslaughter. We have a vory simplc manslaiightcr clcsfinitiori. \Ye 
do not read in two typps of niuris1nughtc.r. I t  is (>i ther  rn;iiislniightor or 
it is not manslaughter. 

Xlr. LARKIN. No. ( I )  and (2) are the 9 aw; (3) is not; and (4) is 



And our punishmcnt for manslaughter varies from 1 day to 20 
years, a t  thc optioii of the judge. 

But,  a t  any rate, if thcre is no objection we will pass it over until 
Monday. 

That  will be one thing we can take up. K O W ~  is thclrc any othcr 
article or articles uridcr this section of the code that is subject-- 

h1r. ELSTON. What about your definition of rape? 
Any peraoir subject to this code who coiiiniits an  act of sexual intercourse with 

a female not his wife, by  force and without her consent, is guilty of rape. 

supposc i t  is fi  cthilrl. say a child of 15, who does conspiit but i t i  law 
lucks thc ititc~llig:.ciic.c to givc consent. The. way your definition is 
drawn 1ici.c shc c . o i i l t l  1 ) ~  cj ?-cars old; if  shc consented therc ~voultl be 
no ri-:nic cf I . : I ~ ' >  

Slr. L ~ K K I S .  I thin11 iiot. 1 think that would be a coiistrucrive 
lack of c'olisc'llt. 

l l r .  Er -s~os .  I do not thiiil.; thgt wo:iItl 1~ constixctil~c Iack of 
coiwnt .  

l I r .  I l . \ ~ ~ ~ s .  That  is right. 
l l r .  Er.s-ros. 111 somc i t  is 16;  and in soinc. 1s. In somr: States 

thcy have  ti gotic so lar as to malir it 13. 
11r. DJSCII~..~FFI:SI~I);D. In soin(' Statcs i t  is a (Lapita1 offrnsc where the 

chiltl is i i i i d w  12 yc~ars, and wlic,rc1 th(3 child is ov(1r 12 arid under 16 
you have it a fc>loiiy hii t  providr for n scritciicac of .  say, not less than 
2 nor niorc thai i  1 0  y tws.  

l I r .  DEGR.\FFESRII.:D. YCS. Ant1 thcy hnw held this-I have a 
brirf 011 i t  which I th ink I ni(8titioncd the othcr clay-you can indict 
a miin for tape. 

Of ( 'ou i ' s~ .  tho?- call t h a t  o thcr  offrtise sometimes statutory rape, 
though wv (2111 i t  car,ti:LI litiowlrctgc. 

Cariial Icriowlcdp of a cshilti iiiidc~r 12 is a capital ofi~iisc~. Carnal 
I.;t~o~vlrtlgo of ii c>liil(! ov t~r  12 but uut icr  16 is a felony wiLh 2 years 
miiiiniuni i i i i d  10  p ( ~ i . s  tiiitsiniii~n. 

B u t ,  w h ~ t i  you q ) ~ d  of I X ~ C  orciiiiarily, you c u i y  with it thc idca 

mail is i n t l i c ~ t ~ ; t l  for rnpc! 011d tl;ci c.hild is o)-(~I' 12 and under 16 or under 
16 arid thl: (\vitlt1n(v shoivs that shci c.oiisc.i:tcd to i t ,  the clcmcnt of 
forty bc>il,p n l w n t  ~ tlic , j i ! i y  might acqui t  him. 

But  you cwul t l  still t u r n  ui.outitl and int1ic.t him for carnal knowledge 
of a chiltl ur i t l (~r  1 ci, which does not iiivolyv thc (\lcm(iiit of forcc., arid 
try him for that ofl'c~iisc~, aiicl itJ n.oiild not ho n f o ~ m  of jcopnrdy. I do 
not lmow how you tlc,fitic. it in nii1itili.y law. YOU may dcfino ~'apc' as 
i'apc.' 01' c*otistr-uotivc~ t'apo. And thc rap(' niny include all of that. 
But usually nhtlri  you spcltll; of rap(' t h r  thought you have is the idea 
of f o rc c . 

Statut:ts :ill fix an ngc limit. In sotnc Statcs it vt1ric.s. 

lh .  SM.\ltT. Th(1 ag:c' of coliserlt. 

of fol'cc>. 111 tho  otllor ?-oil (lo tiot. T h ~ y   ha^^ hcld that.  \vhcr(> it 

hlr. ELSTOX. €low is i t  dcfined now? 

51r. ELSTON. In  tlic military. 
hlr ,  L . ~ R K I N .  W ~ l l ,  there is no statutory rape in the first place-I 

hlr. ELSTON. Well, sincc you are trying to sct up a statutc, do  you 

h l r .  LARKIS. Or to ciiumcratc tlie agc of consent? 
Mr. ELSTOX. Yes. 

h[r. h R K I N .  RtlpC'? 

rnem no age of cwisent or lack of consent. 

not think you oiiglit to include rape with conscnt? 

8!)08,qfi O-.iO -~ 4li  
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opcn. I do not see hcw you are going to prosecute a person for rape 
if you do not prove all the elements that you have set forth in tho 
dcfinition. 

51r. SMART. Tel l ,  on this prvopo4ition of statutory rape, of cnurse 
the way the Army lins liaiitlled that is to follow the District of Colum- 
bin procedure of w-rongful carnal knowlcdgc with a female uridcr tlie 
age of 16. 

The table of masimum punishments prcscribes a maximum punish- 
ment of 15 years. 

hlr .  BROOKS. Would it be better to insert a separate article there 
and refer to it as carnal knowledge and giying latitudc so that in any 
jurisdiction that  fails to punish statutory rape thcrc would bc no 
crime or offense and in those jurisdictions that make the punishmcnt 
thc penalty shall be death or such other punishment as the court- 
martial rnigh t pres(’; ibc? 

Mr. LARKIN. Well, you could spell out a carnal knowledge offense 
which is less than this and that  would cover the suggestion, would it 
not, Mr. Elston? 

Mr. ELSTON. Well, you could either spell it out or lcavt. i t  like it 
was last ycar. If you had i t  the way it was last ycar you would not 
h a w  any trouble. 

Mr. LARKIN. Except that the way i t  was written you refcr for thc 
definition to some place else-some manual. 

Now, we hnvc two manuals. 1J-e are going to h a w  to write in tlic 
manual one siriglc tlcfinition for cverybody. You face the same prob- 
lem ultimately. l l i r rc  ai’(’ vakitioris in thc  manuals, you scc, ns to 
just what tlic drfinition is, and thc elcmc~iits of ciicah of t l icw ciimcs. 

Knw, in tliiq one 
si:ec.ific:dly I do riot think t h r c  is any major. di!fcwncc. Thci r i n v t ~ l  
courts and hnartls u s c  tlic Federal definition as coiitniiicd in 18 U.  S. 
Cod(. 457 and 458, which I do not hnvc befox nir, but u.1iit.h is further 
spellctl out ant1 it says- 

It is thc having of unlawful carnal kiionledgc by a rriaii of a voman forcibly 
whcrr shc docs riot conwit”- 
which is, I think, substantially the same as the Ar.niy in diff ercnt 
wortis. 

l’rcsuniably it, could bc his wife, 
i1ndt.r this. But  you see,  tlicre is that differcnce in t h e  first place. 
T1it.n it gocs on to say, if the female is under tlic age of 16, and they 
adopt 16 as being the Federal agc, I bcl‘ ieve- 
unlawful carnal knowledge of her completes the offense set out and her consent is 
immaterial. 

So you do have a problcm of resolving thc differences in the Army 
and Navy and in the casc of puriitivc articlcs it can only be done by 

Last y ~ a r  you WPW dt~aling with one scrl-ice only. 

It says “of a woman,” however. 

dcfi nit ion. 

knowlcdec wo 11 Id h c l ~  . 
I t,hink for that specific problem, though, a spelling out of carnal 

To  complctc the rdcord or correct it, it gocs on to say furthcr- 
Carnal knowlcdge will be unlawful in such a cast! unlcss the female is thc mifc of 
thc man. 

hfr. BROOKS. It secms to me the best thing to do would be to putJ 
in a subsection (c) there. 
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Mr. SMART (reading): 

Any person suhjcct to this code, who, while in tlic hands of the encrny in tirne 

(1) for the piirpose of securing favorable treatment h y  his captors acta 
without proper authority in a manner contrary to  law. custom, or rcqilation, 
to  the detriment of others of \vhatevcr nationality held by the eiiemv as 
civilian or niilitary prisoners: or 

(2) while in a position of aiithority over srich persons mallrcats them with- 
oiit just,ifiahle cause; 

ART. 105. Xlisconduct RS a prisoner. 

of war- 

shall he punished as a court martial niay direct. 
References: Sone. 
Commontary: This article is new, and stems from abuses of this 

nature arising out of World War 11. 
J l r ,  I A ~ ~ K I S .  This afticlc, J l r ,  Chairman, I think is self-explnnn- 

tory. I t  provides for tliosc circumstances which were found in tlie 
Hirsclibcrg case, for instance. 

And thcre w:re otlicr cases of that character. Hcrctofore, they 
have been tri(>(l, I helicve, under the gcncral article. 

‘I‘her.1. apparently was c~nougli of this kind of conduct to warrant 
that it tw spwifically made tin offcrisc arid not just loft to the gcincral 
article. 

They arc t h e  only two I wanted to liring to your att’ention. 
hIr. BHOOKS. We have licld open the articlr co.vcriiig murder, 

manslaughter, and we liave indicated the Iieccssity, pcrhaps, of an 
additional subdivision under the rape articlc. 

Article 77 was amended and the committee has approved tlie 
amendment, 

Now, if there are no further comments on thesc piinitive cirti(31cs 
we will just adopt them as they are rcacl, with those rescrvatioiis 
which I have indicatcd. 

Now, w h t  is the pleasure of the comrnittcc? S i~ i l l  we proceed 
with tlic discussion on to the end of the bill? 

Alr. SMART. I would, if I may, Air. Clinirman, point out tliat tlic 
remaining articles from 135 to 140, incOlusivc, are a rwtn tmcn t  of 
existing law, suhstantially spcalring, cswpt in t h r  m s c  of nrticlr 139, 
which is redrcss of injuries to propcrty. This articlo lias h ~ n  cut, 
down from the present article of w i r  in v i m  of thc dofinitions of 
larceny and forgery now c,ontaincd in tlie coclc. 

I think there is no question nhout thosc articlrs, cxcept on u t i c l C  
140: The authority for the Prositlent to dclcgate authority vrstcti in 
him under this oodc. 

The general criticism \vas madr that that  WRS much too brontl. I 
think the gcncral intcnt is that  ho would hc authorizctl t o  dc!lcgntr 
administrntive - .  authorities grantctl unclcr the cod(! but not judicial 
au t hori t y . 
fied bv inserting tlic word “aclministrntivc” in tlierc. 

If that is the feeling of the  committee i t  coultl lw very easily rccti- 
I woultl like 

t o  he i r  from th; departments, l i o u ~ v e r ,  ns to thcir rcnction. 
Mr. BROOKS. K h a t  do you think, Colonel? 
hIr. LARKIX’. Wcll, mav I mplain tlic origin of this article? W e  lind 

not thought of it ourselves. lye inclutletl it in thc  code a t  the  rcqucst 
of the Bureau of thc Budget, and they rcwommcndcd that we adopt 
this nrticle vcrhrttim from thc Public IAW 759, title I. Title I, ns you 
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Strike out lines 24 arid 25  on page 4 and substitute- 

Mr. BROOKS. Just a moment. 
Mr. S%lARrr. Well, it is about five lines. 
Mr .  BROOKS. Can you go a little slower so we can write it down? 
Mr. SMART. 1 doubt if you can write i t  all on there, Slr. Chairman. 

You may be able to:  
Rrserve personnel, while thev are on inartive duty training authorized by written 
orders which a w  voliinatrily accepted by  them, which orders specifv tha t  they ale 
siibjpct to thi. cod?. 

Now, Mr. Chairman, this malws it clear that Reserve personnel who 
are merely wearing the uniform, taking correspondence courses and 
things of that  character are not subject and i t  very clearly points out 
that  they will only be subject when they are on duty as  a result of 
written orders which they voluntarily accept and which orders plainly 
tell them that  thcy are subject to the code. 

I think that that iq ample protection for any reserve. 
Mr, BROOKS. I think that  will meet the objection made heretofore 

in these hcarings. 
What do you think, 51r. Elston? 
Mr. ELSTOX. I t  would seem to. 
Mr. BI~OOKS. Then, if there is no objection, we will adopt that 

Reserve pcrsonnel, while they are on  inactive duty  training- 
I s  it long? 

language. 

subdivision (4). 
hlr. S m w .  Now, I would call your attention to the top of page 5, 

This is not a matter of amending the wording. used. 
It is a question as to whether or not, as a matter of policy, you’ think 
that  retired personnel of a Regular component who are entitled to 
receive pay should continue to be subject to the code. 

They are now. The question is, will they continue to be or not? 
Mr. BROOKS. Your recommendation, 51r. Smart, is that they should 

be retained as subject to thc: code? 
Mr. SNAIW. I am reluctant to  say, h4r. Chairman, what my 

recornmendation would be. 
I would point this one thing out to you: It swms a little inconsistent 

to me that retired personnel of a Regular component are subject when 
as a matter of fact you have non-Regular personnel in the Navy who 
arc on the same retired list and entitled to the same rights and benefits 
as the regular. 

The Navy apparently here has waived their right to their jurisdic- 
tion, so that the retired non-Regular Navy officer, even though he is 
on the retired list of the Navy will not be any more subject to the code 
than the non-Regular Army officer who is drawing retirement pay 
from the Veterans’ Administration. 

T t  is treating reserves alike, I will admit, but it is treating two classes 
of people on the same retired list differently too. 

hlr. BROOKS. The Congress put  this retirement under the Veterans’ 
Administration so as to get it away from the active service. 

Mr. ShfAwr. That  WRS by virtuc of an Executive order, sir, of the 
Presidcnt. When the retirement lnw was passpd-the act of April 3 ,  
1939-it pcrtaiiied to Reserve officers of the Army, and the Air Forco. 

It was silent as to who would administer the benefits. The Army 
had fought the bill all the way through. So on the 27th of April, after 
the passage of the act on April 3 ,  1939, the War Department prevailed 
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upon the President to issue his Executive order, I think No. 8077, 
which t’rnnsferrcd that responsibility to  the Vet cra~is’ -Idministration. 

Tlic following August of 1940, an almost identical act was passed 
covc>ring Keserve personnel of the S a v y  and providing for the retire- 
mrnt  for disabilities incurred in swvicc of more than 30 days’ duration. 

That, w t  was likewise silent as to who would administer tlic benefits. 
The Ktivy undertook t’o administer it, t hemsclvcs. 
As a conscqur~ncc. tlir Rcserres of the Snvy arc on tlic same retired 

h’lr. BROOKS. Son-, last year in tht: retirement bill which me passed 

A h .  Smwr. That is correct, sir. 
A h ,  BROOKS. W e  discussctl i t  at length, I recall that .  
Sfr. SMART. That’ is correct. I t  c ~ ) u l d  be nltercd in thr next 15 

minutes by the Prcsiclcnt either hp issuing an ntlditional Executive 
order t,ransferring all those Reserves from the  Army or the =\ir Force 
who are at tlir Vt\terans’ Arlministratiori hack t o  the Srniy or by 
taking tlie S n v y  Rcscrves aimy froni tlic rctircd list of the S a v y  and 
transferring them over to tlic \-cter.ans’ AtlrninistIation too. 

A h .  BROOKS. JVcll, if thcro is no motion ant! no suggcstion to tlic 
contrary. as D. part of tlie suggcstetl bill l i ~ ~ r c - t l i ~ ~ y  arcs being paid as 
Reserves tint1 furthermore, it is II part of t l ic prcscrit law, is it not, a1111 
has worked all isiglit, lins it not,? 

Alr. BROOKS. Thcn, if thcw is no ohjoction, \\.(’ ~voultl lilic to 
include that. 

A h .  SMART. I would next l i k ~  to clircct your attention to article 
3 (a) ,  which came in for a lot of criticism. I think the ultimate opinion 
of the committee was that Reserves should continue to be subject to 
trial, for offenses committed ivhilc they wcrc on titatire clut;i, even after 
they had returned to an inactive status if the offense were a serious 
offense and if the civil couists of this couutry, either St’ate or Federal, 
had no jurisdiction to try tlie case. 

With that understanding tlierc is some proposed language to 
accomplish that,  

A h .  BROOKS. Will you read i t ?  
A h ,  SMART (reading) : 
Suhject t o  the provisions of article 43- 

list as the Rqplni-s and paid from riavnl appropriations. 

we failed to  act on that,  did w e ?  
you  have not disturbctl it ,  sir. 

AI?’, SMART.  I--- 

l f  ap I read i t ,  sir? 

this will be too long to write down, 111.. Chairinan- 
any permil charwd with having comniitt,rd an otfcnsc against thi3 code piinisliahle 
by confinement foi T, ycars or more arid for ivhich the perron caiiiiot bc. tried in  
the courts of the United State1 or any Slat? or Territory thoreof or of the District 
of Colnmhia whilc in n status i n  which he \vas srib]nct, t o  this code, shall not be 
relieved from amenability to  trial h v  coiirt-rriartial I)? reason of the termination 
of such status. 

It 
would get Hirschberg even though he hat1 not reenlisted. 

Now, that will get the HirsclibeIg case where he reenlisted. 

Air. BROOKS. That will close up that loopliolc? 
l l r ,  SMART. In my opinion it will, sir. 
hlr. BROOKS. What is your opinion? 
Mr. ELSTON. I am inclined to feel it would. 
Mr, BROOKS. All right, if tlicre is no objection, then, we will adopt 

I 

! that language. 
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Will you malw, J l r .  Smart’, copicis of that arnt~iitlrnc~rit so w t i  c:oul(l 

Mr.  SMART. Yes, sir. 
Mr. BROOKS. ;Clakc ciio~igli eopios so t’hc o t l iw rnc.mLors (:an Iiuvc! 

i t ,  too. 
Mr. SMART. Yos, sir. 
1 would liltc to call your attttritiori ncxt to articslc 16, for- somt. 

t)ot8t8or 1angu:igc t h a n  that adopted thcrc. 
On p a p  14, suldivisioiis (E) and (F), wc have t~rrt~ntivcly drcitlcd 

to  iiso tlic wortls “Wh(t1i  assigned to or almartl ship.” 
The: is a lit t’ln bcttcr language, wliich is as follows: 

if irnposcd upon a person attached to  or embarked in a vrssel. 
J l r ,  BROOKS. Tliat’ is uridcr \vhat suhtlivision? 
Xlr. SMART. On pngc 14, linr 15,  sulJtlivision (E). 
3 l r .  BIWOKS. Rcatl that again. 
Sly. Sar)\nT (reading) : 

if inipost:d upon a person nttached to  or embarked in a vnssel. 
Ant1 t h s c  same wortls \~ould  1~ rcpcntctl in sulmctioii (F), a t  the 

bcginnirig of thc: scction in citlior ( m e .  
l l r .  I31too~s.  In both cases it \vi11 he a t  tlic beginning of t’lic section? 
Mr.. SMART. Yes, sir; in  swtion (E) irnmctliatcly bcforc tlic word 

4‘oo~i f i~ ic ,”  ant1 i i t  scction (17) irnmctliat~c~ly bcforc thc wortl "confine." 
;\lr*. I31too1;s. That’ swms d l  right. 
Is t,licrc any object’ion to that? 
If not, tlitit vcrbiagc will bc a d o p h l .  
Slr. SMART. On page 2 2 ,  article 2 5 ,  t h e  was somc discussion by 

the coinmittec as t’o tlic choice of wortls. It irivolvcs w1iethr:r or 
not we would continue to us(’ tlic word "competent" it i  line 6, line 10, 
liric 16, and liric 2 5 .  It, has bccii conc>lutletl that it, moult1 bc perlinps 
clcarcr if we woultl substitute the word “eligible” for the word “com- 
petent” in each of thosc cases. 

I think t’hut will m w t  the objection which was raised by the 
committee. 

hlr. BROOKS. V\‘hat pagc is that?  
Mr. SMART. On pa,ge 2 2 ,  in art’icle 2 5 .  It occurs in four places: 

first on line 6,  line 10, line 16, and line 25 .  
Slr, BROOKS. That  ought t’o meet with your approval, Mr. Elston. 
Slr. Exmox. Yes. 
hir. BROOKS. If there is no objection, then, those four changes will 

be made in article 2 5 .  
Mr. SMART. Thc next’ suggcstion, sir; is in article 2 7 ,  on page 2 5 ,  

in subsection (b) (1). There was some discussion as to the qualifica- 
tions of counsel. 

I would suggest this wording which I think will m w t  your objec- 
tions: On page 2 5 ,  line 5,  delete the words “a person who is” and 
following the word “guard” in line 5 ,  insert “who is a graduate of an 
accredited law school.” 

hlr. BROOKS. So that will read this way-let us sce if we have it 
straight-subsection (1) : 
shall be a judge advocate of the Army or the Air Force or a law specialist of the 
Navy or Coast Guard who is a graduate of an accredited law school or is a member 
of a bar of a Federal court or of the highest court of a State. 

plac:~ it iii our maiiusc:ript arid I ~ I L v ( ~  it av:Lilnhlc? 



hfr. S M A I t T .  ‘rliklt is c:orrcct. 

Iz11’. SMART. Now,  in litic: G slrilio t l i c  \voixl LLai i ( lJ ’  : i t i t 1  i t i s c s r i  “or 
sliall be a pcimn who is a ni(~nil)c~r of tlic h i ,  of u Fc:tlcrd c:oiirt o r  of 
tlic highest c:ourt of a SttLt (: :m(l”; 

l l r .  I3iiooics. Any fur! Iicr srigg;~st(d ctiatigcs i n  tli:il urtic. l(~? 
If not,  arid tlicirc is no o1,jc’ctioti to tliosc suggc~stc~tl cIi:~tig(:s, wc 

will adopt tliosc. 
hfr. S>i.\iw. Tlio nest, arti(4lc is tuticalc : j O ,  oti 1)iLfic: 27. 1t  itivolvcs 

the wortlirig in su1)scction (b)  hlgiiiiiiiig on liric: 15, TIN: p:it,ticitlar 
suggestion was that I+’(: notify tho acc:usctl fort,liwilIi. You will 
probably recall the pixc:ticd tliiiiciilty \vo g(’t into tlicsrc: sitico tlic 
accusctl may not be i t i  custotly ant1 it is impossitjlc to notify him 
f o I’ t 11 wit 11. 

I t  is my fooling that, i f  this corn- 
mittcc will clearly t1iitIorsc t l i c :  opinion tliat i t  is i n t  critl(1tl t)y t h c w  
words that’ if tlic acyausotl is i i i  custotly lie !vi11 I)(:  fortli\vitli itiformctl 
of tlic chnrges apiitist him ant1 that if lie is not in cris~otly l io will 
be so informctl :is soon as practi(8ahlo aftor Ii (> is rc!tuimotl to csustotly, 
T: think no atltlitiorinl words arc ~i~(:(~ss:~ry--if you will ciitloi~sc tliat 
wliicli I havc just said atid if tliut is ,your intontion. 

You 
\voultl (lo it’ by td (~ rc i i c~cs  to  tl ic ticw.iri;:s‘! 

I t  is vvry (~~iriil)(ii,s(~ni(i, Jfr. (~Ii:iii~niun, I O  
irisc1r.t other u-ortls in tlict’c Tvitliout l)(:lulmritig tlic: iiitctit of tlii3 
particular article. 

l l r .  131toot<s. l l ;  L111d.” 

Sow,  if lic is in custotly you can. 

l l r .  BJ~OOKS.  1 tl i inl i  that  is tlic fccliiig of tlic coininit tcto. 

1\11.. SMART. Yos, sir. 

h l r ,  BROOKS, Any objection to that? 
l l r .  ELSTOS. KO, 
3fr. BROOKS. If thew is no objection to haii(l1itig it ,  that \vny, we 

will thcn cnclorsc tlic iiitcrprcitatiori which Art * .  Stii:irt Ii:is just pli~ccd 
on thc meaniiig of tlic lattcr part of t l iut  urticlc. 

Arr. S>i.\ i{ri>.  T l i v  i icst  suggostiori, sir, o w u i ~ s  i i i  : i r t i c . l ( L  : : I ,  on  1 ) : i q  28, 
su1)sectiori ( ( 2 ) .  JVc pasw(1 tliat’ t l r i c  to tlic ol)j(!ctioii of . \ I  I,. IClstoii, 
lvlio tlioiiglit ttiiit it’ \vas too 1)roml. ,\lap 1 ;;iigg(’stt. tlliit Iw$~i~~iiig 
on line 12 : m I  coiitinui~ig on l i r i v  l?,, you t l ~ ~ l , ~ t c ~  t h :  ~ . o r ~ l s  “or for  risc 
bciorc,” wliic~li will clcnrly limit the us(:, in this case, to triids bcforo 
a military trit)ii~i:il. 

I think that w:is the point that  you \vaiitc(l. 
I l r .  h o o i , s .  Is that  311 right with you? 
Mr.  ELS‘I’ON. Yes. 
l l r .  Bi too~s .  If tliorc is no ot,jcc:tioti, \YO \vi11 utlopt t h t  siiggcstion, 
Mr.  SM.\RT. Tlic next one is in :Lrticlc 43: The: statute of liiriit;i~tions, 

on page 3 0 ,  suhscctions (t)) nnd (c).  
You will recall that  I raisrtl :~n o1)jc:ctiori to tlic p t d c u l w  \vording 

hcrc 1)ccarisc I felt that it, \vas a r ic : l )dous  plt~c:o to l ioo lc  OIL tlic st ii.tutc: 
of limitntioiis by having churgcs aiid spc!.ificatioris iwc:ivotl hy an 
officer having summury court-ni:wtinl j irristlic:tiori ovcr the co;ritiiwid, 

I doubt that  I hat1 as complctc an riritl~:t~stan~lirig of thc: sitii:it ion 
at that  tirnc as I now linvc:. I fititl  tlint in tlic (!vent of, \v(: (vi11 sr~y 
a Navy cnlistctl person, if hc: is A. JV. 0 ,  1,. in L‘X(Y~SS of IO tl:i,ys I I ( ~  goes 
into a straggler status and if lie cwi!inuc!s to 1)c A .  J\-. 0 .  1,. lor as 
much ~ L S  :<O (lays lic: thcri goes into closertioil arid liis filo goes to thc 
Chief of tlw 13uroaii of Pcrsonric~l. 

Is that correct, Captain JVootls? 
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Captain WOODS. YCS. 
Mr. SMART. Now, in the case of Army and Air Force personnel the 

tliitig that we were conccrncd about was, 1 think, deactivated units- 
who was going to  operate in thoso cases-and I now find that in the 
event a unit is dcactivated thcy must process the records of every 
man arid if they liavc certain men wlio arc absent in desertion or are 
A. W. 0.1,. thcy transfer tlicm as an  administrative process to another 
unit tlicri in existence so that the language here, I think, would be 
broad enough to cover it and I hope will lrccp i t  from being a desk- 
draw cr o p (w t i on 

It is a very diffificlult situation. I do not think i t  is very practical, in 
tliat I do  riot tliink it is going to be used very much. 

So wlietlicr you adopt tliii or not I do not think you have hurt or 
hclpcd much in any event. 

So to leave it as it is I bcliovc would bc generally acceptable. 
hIr. Bnooiis. If tlierc is no objection, we will approvo that sug- 

gestion. 
Alr. S M n i t ‘ r  AIy ncxt  iiiquiry goes to article 50, on pagc 42. There 

again I think the point was raiscd by both the chairman and by 
J l r .  Elston. 

Brginning on line I 6  on pap’ 42, after the word “admissible” the 
commit tee hat1 alrc1atly approvd  thc insertion of these words: “under 
thv  i w 1 ( ~ ~  of e\ i t l c ~ i c - c ~ , ”  so t1i:it i t  must hnvc bceri admissible under the 
rulcs of evitlcner. 

Now, the ncxt point that you ixised was that i t  must be confined 
to the issurs whic~h were raised a t  the court of inquiry. Yow, in order 
to accomplish that I would suggcst that on line 19 after the word 
“inquiry” insert “and if the  same issue was involved.” 

Mr. BROOKS. Would that be “were” or “was”? 
Mr. SMART. “And if the same issue was involved.” 
Mr. BROOKS. “Was” involved? 
Mr. SMART. Or if you. want to make it in the plural: “issues were 

involvcd. ’ 
hlr. BROOKS. I think that covcrs the matter we were discussing at 

that time. If tlierc is no objection, then, we will adopt that wording. 
M r .  SMART. The ncxt  inquiry, sir, goes to article 57 on page 47, in 

subdivision (a). Thc qucstion was discussed as to whether or not 
some latitude should be givcn which would make it possible for the 
depcndcnts of a convicted cnlistcd person to continue to draw allow- 
ances. The Kavy had indicated previously to the committee that 
they do that now as an administrative matter. This to me is purely 
a matter of policy. I do not fccl that it is an appropriate provision 
for statutory law. 

I do not know how you arc going to define as a matter of law a 
in e r i t orio us c asc . 

Xow, as of this moment the Secretary of the Army and the Secretary 
of the Air Force can follow prcscnt Navy procedure, which we assume 
is legal. 

They are doing it by virtuc of policy within the Navy Department 
but it does not go to the  forfeiture, howcvcr, in the Navy. What 
they do is to remit cnough of the forfeiture of pay so thrkt the enlisted 
man will h a w  $22 left and thereby hc can match the Federal contribu- 
tion so that his wife can get $50. 
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I am strongly of the fcctliiig that this iiivolvcs too many issues of 
human relations and cvcrytliing else for tlie comrnittce to go into as a 
s ta tutwy proposition. 

However, I naturally abide by your wish. I would leave it  as i t  is, 
Mr. Chairman. 

h4r. BROOKS. Have you any suggestions, hfr. Elstori? 
Mr. ELSTON. No. 
Mr. BROOKS. JYhy could not a scntcmcc bc added to that subsection 

which would say that nothing herein shall be construed to prevent the 
remission by the Department of that pay of an enlisteti nian necessary 
to permit the payment to meet the Federal contribution for the pay- 
ment of dependency allowances? 

l l r .  SMART. Well, I would think tlicrc are two points to your qucs- 
tion, sir. One is tliat they apprar to liavc t h t  autliority ns of this 
moment and even if you wrote it into law you woiild not affect tlw 
policy that the respective t1cpartment)s might want to adopt. 

They can do it right this minutc if  t h y  so desirc as a matter of 
policy. 

hIr. BROOKS. You would not be cliangiiig t h  policy hut you would 
be indicating the attitude of Coiigrcss, d i w h  will lw fiLii.ly strong in 
refwmcc to indicating some sort oi a policy ol that sort. 

I feel very strongly tliat tlie service injures itscli considcrahly iii tlic 
failure to adopt that policy. 

I have a great many complaints from families in destitute circuin- 
stances who feel that the service has talicri away thcir mcaris of 
support, w-lietlicr properly or improperly. 

hlr. SMART. YCS. 
Mr. BROOKS. Or wlietlier riglitfdly or wrongfully i t  is still thc1 c t i s ~ .  
3lr. SMART. I would make tliis suggestion for your coIisider:ttiori, 

that in view of tlie difficulty of twgnging in a statutory ciiactrncrit to 
cover this matter of policy you, JIr. Brooks, prcscnt tliis very problcm 
to the full committee and if i t  is the sense of thc full conimittcc that 
t h y  want the Secrctary of tlic .4rmy arid Sccrrtary of tho Air lTorcch 
to know that t h y  would like for thcin to exercise that aiitliority 
and so advise them by letter or rcsolutioii or wliatcver rncaiis you 
think may be appropriate. 

l f r .  BitooKs. 1 tliink that is a good suggcstiori. If thcre is 110 ob- 
jection, theri, we will talcc that oiic mat tw u p  l londay  and see what 
the sense of the subcommittee is a t  that time. 

Alr. SMART. Yes, sir. 
Now, article G4, on page 51. Tlic point thrr.c was that the committee 

wanted to be sure that tlie conveiling nutliority had the right to wmit 
any part of the sentence he  wanted to, tliat is, to do anything 110 de- 
sired with that sc~ritcnce, so fur. as abating it was cor~ccrricd. 

s o  I would suggcist 011 page 51, a t  linci 17, immediately before t h o  
word “determiiies” at tlic erid of hno 17, insert “as lie i r i  his discretion,” 
so that he is not tlicri limited to the findings or sentence or anytliing 
else but his discretion. 

It becomes a tliscwtionary matter kvitli tlic corivcriing autlioiity as 
to what he shall do with any sentence uliicli conics before tiini for 
review. 

Air. BROOKS. Any objection to that verbingo? If not, we will adopt 
that .  
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Rlr. SMART. Ah. Chairman. it seems to me that that  brings 11s down 
to today’s activities. 

I think on article 70 i t  was agreed that appellate counsel would be 
qualified in the same manner as prescribed in article 27 (b) (1) and 
now you have prescribed those qualifications in article 27 (b) ( I ) ,  so 
that is taken care of. 

hlr .  BROOKS. Fine. 
Mr. SMART. I think that that is all of the articles which we have 

passed except the punitive articles which you have discussed this 
afternoon. ~ 

Mr. BROOKS. -4nd the two major quedons  which we are holding 
over anyway. 

Mr. SMART. Yes, sir. 
hlr. LARKIN. Yes, sir. 
Mr. BROOKS. Well, if there is no further comment and no further 

business to take up this afternoon, we will stand adjourned, gentle- 
men, until 10 o’clock Monday. 

(Whereupon, a t  4:OS p. m., the committee adjourned, to reconvene 
at  10 a. m., Monday, April 4, 1949.) 



UNIFORM CODE OF MILITARY JUSTICE 

MONDAY, APRIL 4, 1949 

HOUSE O F  REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

SUBCOMMITTEE No. 1, 
Washington, D. C. 

The subcommittee reconvened a t  10 a. m., the Honorable Overton 
Brooks (chairman) presiding. 

Mr. BROOKS. The committee will please come to order. 
Now, Saturday, gentlemen of the committee, we finished the bill. 

We went over all of the matters which had been reserved for special 
consideration, excepting about three major questions. We took up 
all of these minor matters. A great many of them have been instances 
where Mr. Elston felt that  the phraseology might be changed some, 
or maybe Mr. Rivers or some of the others. They felt like some 
minor changes might be made. And we settled all of those. 

That will leave us, first, the matter of the Judicial Council, and, 
second, the matter of the separate Judge Advocate General. That is 
about all. 

What else is there, Mr. Smart? 
Mr. SMART. You have articles 118, 119, and 120. 
Mr. BROOKS. Yes. 
Mr. SMART. Which are murder, manslaughter, and rape. 
Mr. BROOKS. Yes. 
Mr. SMART. And whether or not you are going to have a new article 

Mr. BROOKS. Well, now, suppose we take up the Judicial Council 

Mr. SMART. Shall I read article 67, sir? 
Mr. BROOKS. Yes. 
Mr. SMART (reading). 

ART. 67. Review by the Judicial Council. 
There is hereby established in the National Military Establishment a Judicial 

Council. The Judicial Council shall be composed of not less than  three members. 
Each member of the Judicial Council shall be appointed by the President from 
civilian life and shall be a member of the bar admitted t o  practice before the  
Supreme Court of the United States, and each member shall receive compensation 
and allowances equal t o  those paid to  a judge of a United States court of appeals. 

(b) Under rules of procedure which it shall prescribe, t he  Judicial Council shall 
review the record in the  following cases: 

(1) All cases in which the sentence, as affirmed by a board of review, 
affects a general or flag officer or extends t o  death; 

(2) All cases reviewed by a board of review which The Judge Advocate 
General orders forwarded to  the Judicial Council for review; and 

(3) All cases reviewed by a board of review in which, upon petition of the 
accused and on good cause shown, the Judicial Council has granted a review. 

to cover carnal knowledge. 

first. 
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(c) The accused shall have 30 days from the time he is notified cf the decision 
of a board of review to  petition the Judicial Council for a grant of review. The 
Judicial Council shall act upon such a petition within 15 days of the receipt 
thereof. 

(d) In  any case reviewed by it, the Judicial Council shall act only with respect 
to the findings and sentence as approved by tJhe con\-e!iing authority.and 8s af- 
firmed or set, aside as incorrect in law hp the board of review. In  a cme which The 
Judge hdvocate General orders forwarded to  the Jtldicial Council, sucli act ion 
need be taken only with respect t.o the issues raised by  hiin. In n cnic reviewed 
upon petition of the accused, such action need he takcn oiilv wi t  !i rospc~ct to issues 
specified in the grant of review. The Judicial Council shall take actioii oiily with 
respect to  matters of law. 

(e) If the Judicial Council sets aside the findings and sentence, it may, escept 
where t.he setting aside is based on lack of sufficient evidence in the record to 
support the findings, order a rehearing. Otherwise it shall order tliat the charges 
be dismissed. 

(f)  After i t  has acted on a caw, the Judicial Council may direct The Judge 
Advocate General to ret,urn the record to thc hoard of review for fiirthcr review 
in accordance with the decision of the Judicial Council. Other\viw, unless there 
is to  be further action by t>he President, or the Secretary of the Department, The 
Judge Advocate Generil shall irirtrrict the conveiiing aut.lioritv to take action in 
accordance with tha t  decision. If the Judicial (:ouricil has ordered a rehcaring, 
b u t  the convening authority finds a rehearing imprncticahle, he may dismiss the 
charges. 

(g) The Jiidicial Council and The Jiidge Advocate General of the armed forces 
shall meet annually to  make a comprehensive 3urvcv of the operation of this code 
and rebort to the Secretary of Defense and the Secretariw of the Department, any  
recommendations relating to  uniformity of sentence policies, ameiidmcnt~ to this 
code, and any other matt,ers deemed appropriate. 

References: A. W. 48, 49, 50 (a),  (c ) ,  (g);  31, 5 2 ;  proposed A .  G. N.  
article 39 (g). 

Comnientary: This artirle is new, although the concept of a final 
apprllate tribunal is not,. Proposed A.  G. 5 ,  article 39 (g) provides 
for a board of appeals while A. W. 50 (a) provides for a Judicial 
Council. Both of these tribunals, however, are within the Depart- 
ment. The Judicial Council provided for in tliis article is establislied 
in the Sational AIilitary Establishment and is to review cases from 
all the armed forces. The members are to highly qualified civilians, 
and the compensation has been set to attract such persons. 

Automa tic review before tlie pJudicial Council is provided for all 
cases which iriust be approved by the President. See A. W. 7 1 .  
The Judge Advocate Gcneral may direct that  a case be reriewctl by 
t,he Council, and an accused may request review and will receive it 
where t'he Council finds good cause. 

The time limit,s specified in subdivision (cj are nec~ssary to  eliminate 
undue delay in the execution of sent,encw. 

The Judicial Council takes action only with respect to matters of 
law. I n  this, it  differs from the final apppllatr tribunals now set up 
in or proposed for the Department's. It may act only with respect 
t o  the findings and sentence as approved by the c,onvening autlioritv. 
If the board of review has set aside a finding as against the weight 
of the evidence this decision cannot be reconsiclcred by the Council. 
If, on the ot,her hand, the board has set a case aside becausc of the 
improper introduction of evidence or bccause of other prejudicial 
error, the Judicial Council may rewrse if it finds there has bern 110 
such error. 

The Council shall affirm, the findings and tlie sentence if it tleter- 
mines that,  with respect to the matt& which it considws, thcw has 
been no error of law which materially prejudices the substantial rights 
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of the accused. It may affirm so 
much of a finding of guilty as involves a finding of guilty of a lesser 
included offense. (See Article 59.) The only action which the 
Council may take with respect to the sentence is to determine whether 
or not it is within legal limits. 

As to the power to order a rehearing covered in subdivision (e), 
see article 63. 

Subdivision (g) assures an  annual review of sentence policies of the 
armed forces. 

Slr. RIVERS. May I ask one question? 
Mr. BROOKS. You have heard the article read. hir. Rivers, do 

you have a question? 
hIr. RIVERS. What is the tenure of office, Mr. Smart? 
Jfr .  SMART. There is no tenure prescribed here. It has been left 

open, I think, intentionally, as a matter to be determined by this 
commit tee. 

Mr. RIVERS. Well, now, what about on good behavior? 
Xlr. SMART. It has been pointed out, of course, by Justice McGuire, 

that this is not a constitutional court. I am not out  of order, I think, 
in saying that i t  was originally planned to have each of the Secretaries 
appoint one-third of the members of the Council. There were sub- 
sequently some disagreements on that. Then i t  was felt to be advis- 
able to leave the appointments to the President. Now, they did not  
go further and make i t  a constitutional court, that  is appointed b y  
the President, by and with the advice and consent of the Senate for 
life, subject only to good behavior. 

Mr. RIVERS. I think the tenure, if i t  should be decided fer any term 
of years, should be staggered so as to always have a man on Judicial 
Council who knows about the make-up of the court. 

Mr. BROOKS. I feel that  way, too. I feel very strongly that  the 
success or the failure of the whole thing is going to lie in the Judicial 
Council, and i t  seems to me you ought to have a strong court, whether 
you call i t  a Judicial Council or otherwise makes no difference. B u t  
it has been going through my mind that we ought to wr i te ,h  there 
some tenure. Aiy thought was to put in “during good behavior,” and 
that they ought to be confirmed by  the Senate. Of course, whether 
we put i t  in there or not, I am satisfied that the Senate is going to  
wiite it in there. 

hir. RIVERS. Don’t let us put it in, then. Let us have some reason 
for going to conference. 

hlr. BROOKS. Well, that might be a good reason. Bu t  it ought to  
be a stroii court, because it is going to have control of the whole 
system a n f  is going to make recommendations to the Congress from 
time to time; and, unless i t  is a strong court, your system is not gomg 
to be responsive to the rccommendations. 

Mr. RIVERS. I feel, though, that this Judicial Council shouldn’t be 
closed up. Of course, good behavior takes them away from any 
political aspect or any pressure. That  is always a laudable suggestion, 
as  a theory underlying our courts of last resort and our courts of 
inferior jurisdiction to the Supreme Court. 

hfr. LARKIN. Well, if you want a precedent, hir. Rivers,.in the 
Federal Court, why, it is during good behavior, which means life, 

kfr .  RIVERS. Yes. 
Mr. LARKIN. Or i t  means mandatory retirement a t  70, I believe. 

(See article 59, Commentary.) 

This is provided to assure uniformity. 
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Mr. BROOKS. Mr. Larkin, what would be the. objection to writing 
in something like that, making the tenure during good behavior? 

Mr. RIVERS. Just  say it shall be good behavior and shall be ap- 
pointed by the President by and with the advice a,nd consent of the 
Senate. I a m  sure that  would meet the approval of the other body. 

Mr. LARKIN. I am sure it would. 
Mr. RIVERS. I know that. 
Mr. BROOKS. Do you have any suggestion, ATr. Elston, on that,? 
Mr. ELSTON. No. That conforms to my  view about it ,  which is 

that  it ought to be the same as Federal courts, I moan for life during 
good behavior. I think thcrc should also bc a provision that the 
members should not all bc of thc same political party. 

Mr. RIVERS. That  is right. Like the Commissions. The Federal 
Communications Commission. and so on. 

M r .  ELSTON. Yes. 
l f r .  BROOKS. You might write in there somcthing about bipartisan- 

I don’t know whrthcr men should bc sclcctcld, though, because 
I don’t; think that ought to 

l f r .  ELSTON. I am surt’ they could find nicn of ability in both 

Mr.  RIVF:RS. YCS; we havc ample procctlcnt for that. 
,Mr. ELSTOX. Yes. 
lTr .  LARKIS.  I don’t think thcrc is a limitation on thr  Fcdrral 

I know i t  docsn’t apply to the Court of 

Mt-. ELSTON. Rut it is a rcquircmcmt with rcspoct to a number of 

l f r .  LIRKIS. That  is right. 
l f r .  RIVERS. The Fcdcrd Communications Cornmission. 
Mr. ELSTON. The lfaritimr Commission, t hc Federal Communi- 

l f r .  LARKIS. I know the Fctlcral Trade Commission, specifically, 

l f r ,  ELSTOS. Yes, and T think sornc of th(1 others. 
Aft- .  Ir..iRDT. I wond?iS if  that is a good id(% with rcspwt to judic+d 

I wouldn’t think that in noi*mtil pract iw it would happcn. 

l l r .  KIVI.:HS. I t  won’t hurt. 
l l r .  Brmo~is. JV(~11, I tlori’t I.;no\r.. 

ship. 
of their affiliation with a political party. 
be the tw t ,  but, rather, the ability to do tho job. 

parties. 

court, but I don’t recall. 
Claims, anyhow. 

boards, such as the Frdcral Trarlc Commission - - 

cations Commission-- 

has such a rc>quircmtbnt. 

peoplr. 
brit I woritltbr i f  i t  is a good thing to r(qiiir(1. 

\.\’hut (‘oncorns me is, when 
a hipartisaii hoard, whvthcr. or riot the politic-nl 

l f r .  ANDEIISOS. L f r ,  Chairman, is i t  r t~qi i i rcd by any Federal 

A f r .  BROOKS. Xo F d ( > r a l  courts. 
l f r .  RIVERS. I don’t think so. 
l l r .  BiwoKs. As a mattcar of fact’, ho\vcvci., it has happoncd i l l  n 

great many ( m c s  with tho Si ip i~~rnc :  Cour t .  
l l r .  KIVF,I{S. Harold Burtoti. 
l r r .  BROOKS. 1 (’an rcbrdl th(1 1:ist justioo wc had from Loiiisirtn8 

was appointod by a Republican Prosident. He was mad(: thcChief 
Just ice su bscqucn tly . 

Mr. RIVERS. Couldn’t we put somcthing in  thc commcntaiy or the 
record to say that it is the sc’nsc! of this group that, tho jl.idicia1 qualifi-  

you say tht\i.o must 
qualificaatiori shoultl bo corisi(loiwl in uppointmrnt. 

courts? 

I can rcmll---- 



1273 

cation must predominate and where possible a bipartisan selection 
shall be encouraged? 

Mr. BROOKS. Yes. 
Mr. RIVERS. Just say in the same manner in which the President 

takes cognizance of this in his selection of the members of the Supreme 
Court. 

Mr. HARDY. For myself, I mill subscribe to  that statement in the 
record here as being the sense of my angle on this committee. 

Mr. DEGRAFFENRIED. I will, too. 
A h .  RIVERS. Don’t say “bipartisan” because there may be another 

strong party in the next election. 
Mr. DEGRAFFENRIED. Certainly, the National Military Establish- 

ment or any court within it wants to and endeavors continually to 
stay out of politics. We don’t regard i t  as a political branch of the 
Government, and I don’t think Congress does, either. 

Rlr. ELSTON. No, and that is the reason for my suggestion. 
3lr .  DEGRAFFENRIED. Yes. 
Mr, ELSTON. Because T don’t want it to be political. But  appoint- 

ments are made that are political, and certainly there have been many 
where, in Federal courts, you get an unbalanced court. Take the 
Supreme Court of the United States today. I don’t want to make any 
comment on i t  because everybody knows about it, but there have been 
times whcn Republicans appointed Democrats, as was pointed out. 
President Taft  appointed Chief Justice White from Louisiana, 
wasn’t it? 

Mr. BROOKS. Yes. 
hlr. RIVERS. That  is right. 
Mr. ELSTON. And they have followed a policy of trying to keep the 

courts nonpartisan and nonpolitical. For my 
part, I feel like we ought to say we want i t  that way. 

Mr, RIVERS. Yes. 
Mr. HARDY. Let us do i t  in the record, hlr. Elston, and not in the 

law. 
,Mr. ELSTON. Well, that might he the solution of it, although I don’t 

want to just foreclose myself from probably bringing i t  up again. I 
just want i t  certain that this court which is going to be an exceedingly 
important court is not filled by political appointments. 

Mr. BROOKS, Let me suggest this thought: don’t you think when 
we make it confirmable by the Senate that you are reaching a t  the 
same idea that you havc in mind? 

Mr. ELSTON. I don’t think that quite reaches it. 
hIr. ANDERSOS. I suggest, hlr. Chairman, that Mr. Smart be 

authorized to place in the record the views of this committee as ex- 
pressed by the gentlemen here, that the court be nonpolitical and 
bipartisan. 

Mr. BROOKS. Well-- 
3lr. AKDERSOY’. That  we not  put i t  in the law a t  the present time-- 
Mr. BROOKS. The question is nonpartisan instead of bipartisan. 
Mr. ANDERSON, Either way, which is the best legal term, and that 

we let Mr. Elston reserve the right to raise the issue later on if he so 
desires. 

And I would like to ask one more question, if I may. I note it says 
“The Judicial Council shall be composed of not less than three 
members.’’ Should there not be also a “not more” in there some 

But it can be abused. 

That  is just a suggestion. 
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place, so there wouldn’t be more than five or more tlian seven? 
Shouldn’t there be some limitation? You might get another packed 
court. 

Mr. SMART. I think you must keep in mind, gentlemen, that  again 
we are operating on a peacetime basis, but who knows uhen  war is 
coming and certainly when it does come I think we should anticipate 
whether or not it will be possible to make temporary appointments to 
the Judicial Council or whatever you want to call it. I think the 
committee should receive a little more testimony here as to who is 

Are commissioners anticipated? 
k h a t  is the probable case load? I think the committee ought to 
receive some figures here. 

SIr. BROOKS. Yes. I think we ought to have some figures, too. 
Air. ANDERSON. I think that is a good idea. 
b4r. SMART. We don’t even know whether this Council can do the 

job. 
Ah. BROOKS. If we make the tenure in good behavior, you can’t 

have temporary appointments. 
blr .  SMART. I understand that. But I don’t believe you want to 

leave i t  so you have the situation where in war time you may get a 
nine-man Judicial Council and during the ensuing peace you have the 
top-heavy structure of a nine-man council which you don’t need. 

Mr. ELSTON. Wouldn’t the better way be to pick a definite number 
and if there is an emergency let Congress take care of the emergency 
function? In fact, the other day we passed a law to fix it for a tem- 
porary period. 

Mr. DEGRAFFENRIED. I know it was in Georgia, where a jud e had 

Air. ELSTON. So Congress can make emergency provision to take 
care of an unusual work load. I think we have such a provision in 
68 (b), where we say: 
I n  time of emergency, the President may direct t ha t  one or more temporary 
judicial councils be established for the period of the emergency, each of which shall 
be under the general supervision of the Judicial Council. 

oing to help administer this court. 

Iobelieve it was in Georgia. 

gone blind and they needed another judge to help with the wor a . 

Mr. SMART. That  is right. 
Mr. LARKIS. We left 67 as not less than three, which leaves i t  

with an open end on the top, because we just cannot accurately judge 
whether thrte will be sufficient for normal times We anticipate i t  
will, but it may be that three would be the necessity even in normal 
times of adding one or two more In  the event tht  you come upon 
an emergency, however, or you are in war and the case load increases 
tremendously, why we already have a provision for these temparary 
wartime- 

Mr. XSDERSOS. Xs long as you have that, why shouldn’t there 
be a limitation? 

Mr. LARKIS. Because as I say, w e  cannot a t  this minute guarantee, 
if you will, that thc thrtc-man court will be able to carry the work 
load in normal times R e  anticipate they will, but i t  is a little diffi- 
cult, based on the court-martial figures that we have, to say with assiir- 
ance that there will be no trouble in the three handling it S o w  you 
could say “no less than three nor more than five ” 

other provision for wartime. 

Mr.  RIVERS. That is right. 
Mr. LARKIN. .ind then for the time of the emergency, keep this .  
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N r .  RIVERS. That is right. 
hlr. LARKIK. Where you might have to have, in other words, 

what amounts to branch offices or subsidiary panels, if you will- 
something the way the Tax Court works. 

Mr. RIVERS. Let us fix- i t  where you can get rid of these people a t  
such and such an age because some of these old boys-this is off the 
record. 

(Statement off the record.) 
Mr. BROOKS. You have a provision for retirement. 
Mr.  RIVERS. They wait until the very last minute and it might be 

Mr. LARKIN. That  is right, 70. 
Mr. RIVERS. Xow, do we want this to be 70? 
Mr. LARKIS. You have the precedent of 70. I should think that 

would be all right. 
Mr. ELSTON. Well, I think we could say that they shall have the 

same qualification as judges of the United States Circuit Courts of 
Appeal, the same retirement provision and so forth. 

Mr. LARKIN. We can. We said, “Each member shall receive 
compensation allowance equal to those paid to a judge of the United 
States.” We could say, “compensation and other perquisites,’, if you 
will. 

too long. Is that 70 years? 

Mr. RIVERS. Let us write i t  out. 
Mr. BROOKS. Would be subject to the same retirement laws. 
Rlr. RIVERS. That  is right. 
Jlr. LARKIIL’. ,411 right. 
Mr. RIVERS. What about this? We also want to consider this, 

about whether or not you want any retired Government official hold- 
ing on. Now some people might not like the retired Judge Advocate 
General, with all deference to the one present. But  somebody may 
ob’ect to that. 

the article now, it is all right. It says, “from civilian li e,” which 
would exclude officers of the Regular components and retired Regulars. 
A retired Regular, I should say, would be eligible if he resigned. If he 
just retired, he wouldn’t be. 

Mr. RIVERS. I don’t know why you should exclude him. 
Mr. LARKIN. Well, the notion specifically was to make this a s  

civilian as possible, otherwise perhaps the court would consist of 
nothing but Regular officers who have resigned for the purpose of 
taking the job and in effect you would have it more military than 
civilian. 

You 
could appoint a Reserve who would have animus toward the Regular. 

That is the way it was designed: from civilian 
life, but not as it is designed under the National Security Act, which 
provides that the Secretaries, or the Secretary of Defense, for instance, 
cannot have served within the previous 10 years in a Regular compo- 
nent. It is not as strict as that and I don’t think it should be. 

Sfr, RIVERS. What about that, Charlie? 
Mr. ELATON. Well, you probably would have to have some such 

provision if you were going to keep it strictly civilian. 
h4r. LARKIN. I think the way it is provided just carries out what 

I point out : from civilian life, which means a civilian as distinguished 

P tl r. LARKIX. Well, I think the way the provision is incor orated in 

Mr. RIVERS, Of course it could work the other way, too. 

Mr. LARKIN. Yes. 
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from a military officer who is either on Regular service now or is a 
retired Regular who is still, of course, an officer of the United States. 
But  it would not exclude a Reserve on inactive duty, or would not ex- 
clude anybody who has military scrvice, of course. 

hilr. RIVERS. Where do you get that distinction? 
Mr. LARKIN. I think that has been defined time and again insofar 

as retired officers of Regular componcnts and officers of Regular com- 
ponents who are actively serving. 

Mr. BROOKS. Well, a retircd officer is still a part of the  Regular 
Establishment, isn’t he? 

hir. LARKIN. That  is right. 
Rlr. BROOKS. Thcrcforc-- 
l l r .  L,IRKIS. Hc is not from (8ivil i : i i i  lifc 
Mr. BROOKS. Tliereforc, lit! would be ~11i101iiuticdly c~wlridcci from 

the meaning of that term. 
Mr. LARKIN. That  is right. 
Mr. RIVERS. You could conceive of a situation where tlicre would 

be a marked feeling between Reserves and Regulars. I t  happened in 
many quarters aftcr this war, as testimony before this committee will 
demonstrate and prove. And we sure don’t want to get anybotlp on 
this court who lias any feeling toward any segment of our active or 
inactive force. 

Mr.  BROOKS. I think, aftcr all, if you are going to have t l i m  con- 
firmed by the Senate, you are fairly safe in getting men without strong 
predjudice. There is a screening there. And tlie Executive shoiildn’t 
want to appoint men of that character. 

Mr. LARKIN. I should say the Kational hlilitary Establislimcnt 
might have a number of people who it would reconimerid to the 
President in the first place. 

Mr. RIVERS. Surely. 
Mr. LARKIN. He would screen tlicni. Then tlie Sciiate screens 

them. So I don’t think you are running any more danger hcre than 
you are in any other appointment. 

Mr. BROOKS. What do you think of the name tliere: Judicial 
Council? 

Mr. LARKIN. Well, we have no pride of authorship a t  all. Actually, 
we adopted i t  because it was a name that was adopted for the top 
court in the Army system, as provided last year by your committee. 
We just picked it up and carried i t  along. Tlierc is no fixed idea about 
it a t  all. 

Mr. BROOKS. Do you have any idea on that, h l r .  Smart? Any 
fixed idea? 

Mr. SMART. Well, of course, I don’t think that the committee 
should adopt the term “Judicial Council” purely because we had 
it in H. R. 2575. In  that case i t  applied to only one service, and 
also the members of the Judicial Council were to be general officers 
unless they were serving for temporary periods of G O  days or less, in 
which event they could be of lesser grade than gtneral officcrs. S o w  
here you are creating a court equally applicable, for purpose of rcview, 
to all of the services. I think you 
should adopt some judicial terminology and get away from this 
“Council,” which suggests to me one of the usual basement operations 
here in Washington. 

That is what we ought to try to guard against. 

If you have a different name, why-- 

They are civilians, not officers. 
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Mr. ELSTON. How about “Supreme Court of Military Appeals,” 
or “Court of Military Appeals”? 

Mr. RIVERS. That  is right. 
hir. LARKIN. I think so. 
Air. RIVERS. Then, too, this act does not repeal the Eleston Act? 
J l r .  LARKIN. It does. 
Mr. RIVERS. You see, and those terms still maintain in that  act. 
Mr. LARKIN. No. 
Mr. SMART. This will supersede the Judicial Council as presently 

constituted in the Department of the Army. 
hlr. RIVERS. I see. 
1L.Ir. BROOKS. Xow, “The Court of Military Appeals”-how would 

that impress the Kavy? 
A h .  L.IRKIN. ’CT’e define military and have used it-we have called 

this a uniform code of military justice-to include the naval service. 
A h .  ELSTON. The reason I suggested “Supreme Court of Military 

Appcals” rather than “Court of Military Appeals” is this: I n  Qome 
Statrs,  your court of appeals is your highest court. 

Xlr. RIVERS. That  is right. 
hir. ELSTOX. I n  othcr States, your supreme court is your highest 

111,. L\RKIN.  That is right. 
Sir. ELsrox. Xow, in New York, your supreme court is inferior to  

your court of appeals. In  our State, the court of appeals is inferior 
t o  1 1 1 0  ~ u p r ( i r n c ~  cwurt.  1 don’t like to grt namcs too long. I n  other 
w o t ~ l ~ ,  0 1 1  t l w  otlicr hand, t1io“l’nitccl Statrs Circuit Court of Appeals” 
is loiigrr than the “Supreme Court of Military Appeals.” But we 
ought to have something that would be different than “Judicial 
Council.” 

court. 

That sounds too much like a city council. 
Alr. L ~ I E K I N .  I t  sounds like a round table, instead of a court. 
l l r .  .~SDERSON.  Why don’t you move it? 
J l r .  BROOKS. It seems to me it would give strength to the whole 

Afr. BROOKS. Admiral Russell is here. I am wondering, would you 
make a suggestion, or do you have one, sir? 

Admiral RUSSELL. “The Court of Military Appeals” seems all 
right to me. 

Slr. ANDERSON. You mean leave out the “Supreme”? 
-itlmiral RUSSELL. I wouldn’t think you need that. You are not 

comparing it wilh any other appellate courts. The only appellate 
court tlicre is is in thc service. 

Mr. BROOKS. I think perhaps that thought is good, too, because, 
after all, while this is supposed to be the supreme body, there is a 
way to go higher than that, and that is to the President; is therenot? 

And there is still a way to go to the Su- 
preme Court of thc United States, actually, and that  is by habeas 
corpus. 

The only 
reason I suggested “Supreme” is because someone said if you say 
“Court of Appeals,” it might imply that there is a supreme court 
above that. 

idea thcrc. 
1 l r .  h D E R S O N .  ‘I think SO, too. 

hlr. L ~ R K I N .  Of course. 

hlr, ELSTON. I think the shorter name is preferable. 

Mr. LARKIN. Yes. 
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Mr.  ELSTON. And, of course, there isn’t. 
111.. LARKIN. We would accept the hiilitary Court of dppeals.” 
hir. BROOKS. Make a suggestion to leave off the word “Supreme.” 
Mr. ELSTON. I would suggest, Mr. Chairmun, to bring the issue to a 

vote, that we make i t  “The Court of Slilitary Bppeals.” 
Air. RIVERS. Seconded. 
Mr. BROOKS. You heard the suggestion made as a motion. Is there 

any objection to it? 
Now, su gestions have been made regarding two or three other 

matters an 8 we haven’t passed judgment 011 them. 
Mr, ANDERSON. Mi-. Chairman, I would like to bring that limita- 

tion to a head by offering a motion, if I may. 
On page 54, line 20, after the word "three"- 
Mr. BROOKS. What article? 
Mr. LARKIX. 67 (a). 
Mr. ANDERSON. Article 67,  page 54.  
h4r. BROOKS. Yes. 
Mr. ANDERSON. Line 20, after the word “three,” insert “nor more 

than five.” I think with the provision in 68 (b) for the appointment 
of additional members of the Judicial Council in the event of an 
emergency, that that gives us a desirable limitation in time of peace. 

Mr. RIVERS. After the word “member,” put “no more than five”. 
Mr. BROOKS. After “three”- 
Mr. ANDERSON. It will read, then, “The Judicial Council shall be 

composed of not less than three, nor more than five members.’’ I 
would like to have the service comment on that before we proceed. 

Mr. BROOKS. Let us see what the comments are. Would it be 
better to have seven or five there? How mould that work in reference 
to two panels? 

Admiral RUSSELL. Are you asking me, sir? 
Mr. BROOKS. Well, I was really speaking to Mr. Larkin, but we 

would be very happy, Admiral, to have your ideas on it. 
Mr, RIVERS. We could have two panels if we had seven. 
Admiral RUSSELL. I haven’t thought this through, hilr. Chairman, 

but, as I was sitting here, I was thinking we frequeritly have court 
martials appointed with the provision that any five are empowered 
to act. I don’t know whether that would have any application here 
or  not. 

Mr. ELSTON. I don’t think so. 
Mr, BROOKS. If you have three and not more than five, you are 

oing to have three constitutin a court and then you will have two 

Mr. ELSTON. The thought that occurs to me, Mr. Chairman, is 
this: If the appointments are made they are going to be for life. 
Xow if 011 have a period of emergency and you appoint five, and they 
are for {fe, they are going to stay on the court until they die or retire, 
whereas if  you have a definite number plus this provision that allows 

appointments, the emergency appointees would remain ~ ~ ~ ~ r ? ~ ~ f  the close of the emergency and the Prcsident would then 
have the right to remove them. Suppose you said “less than three 
nor more than five” and the law went into effect immediately. There 
would probably be enough cases to justify five at the present time. 
Now that means five from hereon in. 

If not, then it stands adopted. 

I t  is a separate creation. 

feft. Now, how that two actua 7 ly will help a great deal I don’t know. 

Mr. LARKIN. That  is right. 
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N r .  RIVERS. Until two of them die or retire. I am wondering 
whether it would be better to have a definite number, say three, plus 
the temporary appointments that the President might make. What 
d o  you think? I would like to ask Mr. Anderson, the one who offered 
the motion, what he thinks. 
5h. ANDERSON. You mean you would amend that so that it would 

be not less than three nor more than three? 
5Ir. ELSTON. The thought just occurred-- 
Mr. ANDERSON. Or just say three members? 
JIr. ELSTON. We should make it a definite number, who will be 

lifetime appointees. Khen if their work load gets too heavy, the 
President can add one, two, three, five, or any number he sees fit. 

5Lr. LARKIN. Perhaps you could do it this way, Mr. Elston. If 
you desire to limit it to three as the permanent ones, then in 68 (b) 
you could modify it so that in time of emergency the President could 
appoint one or more courts of three- 

5lr.  BROOKS. Panels. 
l l r ,  LARKIN. Panels, really, what it amounts to, or one or more 

tern porary judges. 
A h .  DEGRAFFENRIED. Mr. Larkin--- 
SIr. LARKIN. Otherwise, if you provide for three permanent judges 

and then find the work load is heavy for six months and you want 
another, you could only appoint him permanently. Perhaps you 
ought to h ~ v e  the right to appoint another in peacetime temporarily 
and then in wartime appoint temporarily a whole subsidiary prtnef 
or two panels, if nreded. 

5lr .  DEG~ZAFFENRIED. Mr. Larkin, if he just appointed one, though, 
so that you had four there for a while and two went one way and two 
went the other, there wouldn’t be any decision. 
51r. LARKIK. That is right. 

l l r ,  DEGRAFFEKRIED. I t  seems to me you have to keep an odd 
number there. 

Air, LARKIN. \Tell, you would have a decision, in that I suppose the 
tie vote would act 8s an affirmance. 

l l r ,  BROOKS. IJliat we would have to do, as things are now, w0 
are gning to have to change over here in article 68 the usage of the 
t ern1 G A i  d ici a1 C o u n d  ’ , 
-, Ir J I ~ ~ ~ ~ ~ .  011, yes. 
\ I r .  RKOOKB. And if we follow- that thought, we are going to have 

to go further and place there “one or more temporary panels be set 
; ~ p , ”  instead of referring to “Judicial Council additionally set up.” 
rhcn we are going to have to specify that they shall be subservient to  
the court. 

,111.. L ~ R K I N .  I think if you make it three in 67 (a), we can carry 
tlirough the idea by adding to 68 (b) the provision for the temporary 
rlppointment of one or two judges in the President’s discretion and in 
time of emergency or hostilities the temporary appointment of one or 
two panels. 

Mr. BROOKS. Operating in cooperation with the Supreme Court? 
l i r ,  L A R K I , ~  Yes. I think that would work. 
Zlr. SM \ R T .  What is an emergency? 
li:. L I I ~ K I N .  Pcrhaps we’d better say, “in time of war or emer- 

gen0:T.’’ 
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Mr. ANDERSON. I thoroughly agree with the idea expressed by 
Mr. Elston that we limit it  to three members and make that line 
read, “The Judicial Council shall be composed of three members, 
period.” 

Mr. BROOKS. Slr. Andcrsoii withtlraws his motion and now moves 
that the court be limited to three members; is that right? 

Mr.  ANDERSOS. Yes. Strike out the wortls “not less than.” 
Mr. BROOKS. Strike out the words “not less than.” I s  there any 

objection to that thought? If not, then the motion is agreed to. 
Mr.  Shi.kRT. l l r .  Chairman, does the committee desire to refer to 

these appointees as members or judgcs? 
hlr. HARDY. I think in that casc it would be members thcre; that is, 

members of the court, 
hlr. ANDERSON. I t  is going to be callctl “The Court of Militrtry 

Appcals.” 
Ah‘.  Shi . iRT.  Of course, o n w  tht.y arr  on, they become a judge. 1 

just wanted to point out that little diffcrcncc in there. You may wish 
to consider it or leave it as it is. The 
statute as to Federal courts says “judges” specifically. 

Mr. BROOKS. Now, liow fnr do we want to go toward making this a 
Federal court? 

hfr. SMART. Wcll, it becomcs a spccializcd Fctlcral court. 
Mr. BROOKS. What is the  plcnsurc of the committee? It seems to 

A b .  E L S T O N .  You do say membcrs of a court. 
hlr. BROOKS. And lfcmbcrs of Congrcss, too. 
hlr. ELSTON. And ,\Iemt)ers of Congress. So you would bc saying 

members of th t  Court of l l i l i tary ,ippcals. 
Mr. BROOKS. I think, too, to reftr to tlicm as mcnibcrs is more in 

harmony with what you have in your court-mart ial procrtlurcs all the 
way through. It rrfcrs to members of a court. Is that ixiglit? All 
of them are called members. 

1 notice as to the  Court 
of Appeals of the United States it says “thcrc shall be in cach circuit 
a circuit court of appeals”-thcg have chanqetl the name since to 
Court of Appeals--“which shall consist of tlircc judgcs.” They use 
thc word '(judges.'' 

Alr. BROOI;~.  Well, if there is no motion to offer it, lct us pass on 
to something elsc. 

hlr .  ELSTOX. 5lr .  Cliairman, wouldn’t we now have to amend 
subsection 0)) of article 69? 

hlr. BROOKS. Ycs. 
hlr. ELSTOX. To provide that i n  time of emergency the President 

may dircct that  one or morc ti>mpornry courts be cstnblishrtl for the 
period of the enietgency, each of whicbh shall be under the general 
supervision of the Judicial Council. 

In  othcr words, if the work load gcts heavy hc would have to 
appoint an tintirt’ court of tlircc mt1mt)er.s. 

hlr. SMART. Well, the itlca was that if  the work load gets heavy by  
virtue of a state of war or stntc of emcrgency- 

h4r. ELSTON. Say in  time of emergency. 
hlr. SMART. That  is right. 
Mr.  ELSTOX. In other words, thcre would be no advantage in 

appointing one mrmbrr becausc three mcmbers have to make a 
decision. 

Wouldn’t they hnvc to br jutlgcs? 

I havc no pnrticulor feeling. 

me it makes very little tlifferenw there. 

hfr .  ELSTOX. Alembers of thc ccurt, yes. 
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Mr. SMART. That  is right. 
Mr. ELSTON. And there would be no advantage in appointing two 

members. You would have to take a member away from the other 
court. 

Mr. PHILBIN. This section permits them to set up the number of 
councils required by the emergency, doesn’t it? 

Mr. ELSTON. Yes; i t  would permit the President to appoint emer- 
gency courts. But  the thought now is should he be permitted to 
appoint one mcmber of if he makes any appointment lie has to appoint 
three. 

hlr. PHILBIN. He would have to appoint three under this language, 
Mr. ELSTON. It seems to me the only way you could handle the 

Mr.  PHILDIN. Wouldn’t thcy havc to be constituted as a unit? 
Mr. ELSTON. Yes, that is it, what thc amendment says- 
The President may direct t ha t  one or more temporary judicial councils be 

It doesn’t indicate members. It just says “three or more tempo- 

hlr. BROOKS. Why not let i t  read this way: 
In time of emergency the  President may direct t ha t  one or more panels of three 

members be established for the period of the emergency, each of which shall be 
under the general jurisdiction of thc  permanent court. 

Mr.  PHILIUN. Don’t you think that language is clear enough--“one 
or more temporary judicial council?” That  language certainly implies 
that the appointment shall be made as three members and a separate 
judicial council shall be set up. 

Mi,. BROOKS. Off the record. 
(Discussion off the record.) 
Mr. BROOKS. Back on the record. 
You have to have every temporary panel in some respects under 

the direction of the permanent court. 
hlr. ELSTON. And yet you don’t want the permanent court able 

to overrule them, do you, on a decision, in a particular case? If you 
are going to do that, there is no use in having the separate court. 

Mr. BROOKS. Of course, the way the Federal court does in so many 
cases where they set up a tcmporary panel, say the Court of Appeals, 
is thcy will assign a certain number of permanent judges to the 
tcmporary panel. Tlic Court of Appcals does that often and in that  
way tries to harmonize the jurisprudence. 

LMr. ELSTON. Of course, they have a diffcrcnt situation, because 
they havc a large number of judges and they have the power to assign 
them to various jurisdictions to help D, particular court catch up with 
its docket. 

Mr. BROOKS. Coming back, then, to Mr. Anderson’s suggestion, 
would it be better to have a permanent court of, say, seven members 
that can sit in separate panels and in the event of an emergency, 
temporary panels be brought in? 

Mr.  ELSTON. Wcll, I would think, Mr. Chairman, that i f  you are  
going to do that, you are going to create perhaps more lifetime jobs 
than are necessary. You would create seven lifetime judgeships and 
after a few years, with the war over, there might be not enough work 

mattrr  would be to appoint three. 

established. 

rary judicial councils.” 
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l l r .  ASDERSOS. But theit  is still a work load that constitutw an  
cmcirgency as far t is  review of cascs is conccrned? 

Mr. LARKIN. N o ;  we ciiclti’t contcmplatc~ that kind of an cmc~rgcricy. 
Mr. ANDERSON. That  is what 1 wantcd to know. 
hlr. LARKIN. We mcaii a national c~mrrgency. The state of cmer- 

gency was tho idea hcbro. Thr fact that  thcrc is a locd thmcrgcancy in 
tho court was riot contrmplatc~d. 

l l r .  BROOKS. Sripposci your work load docs get too houvy, why 
shouldn’t it h~ ilitcrprc~tcd to m c m  any crnc~rgc~ricy which throws the 
court far bchind i n  its work? 

l f r .  LARKIN Thm, I would takc out the word “c\mergmcyJ7 and 
S ? I ~  “the Prcwdont, in his cIisc*rc~tion.” 

l f r .  lCr,s~ox. M’hy wciultln’t it bc h t t e r  to say “in timc of (.mer- 
yc1ric~y tlc~clarr~tl by thv l’iwi(lc~iit or by Corigrcw t o  csxist”? 

l r r .  ANDERSOY. I was afraid that limitcd it too milch. 
11r.  LARKIN.  That  IS what wo intc~ntlctl it to h. 
l f r .  ANDEILSOU. Xly thought, Chadic, is it might riot be a ttatiorial 

tsmrrgency dcc~ltttwl by t hv T’rt~siclcnt or the Congwss to cvist but 
,imply an c~rn(~rgen(’j- htv~ausc~ t horc arc‘ so many caws to be rovicwcd 
when thew is no national omcrgrricy. 

l l r .  L A R K I N .  I think 1 should say thvre. i f  the court falls t)ehirid 
(luring the ~ O I I ~ S C  of its work for a ymr ,  EIcavrn knows the E’ctlcral 
courts aiid maiiy Stutr courts arv behind for years and years. I t  is 
not dcsirablc at  all, but it woultlti’t last so lorig that wo couldtt’t come 
hack to Congrcss anti point it out and gct an authorization for an 
atldi t ionul number. 

11r. P H I L ~ I X .  That is right. You could always comc back for 
authority to appoint an additional number. 

l f r .  BROOKS. Hut thorc is this about it. One of thr grrat criticisms 
I h w r  now about militaiy justice is thc dclay. And I have hmrd this 
group here refer to thc fact that in  many cases a man sc‘rvcs o u t  his 
srntcnce b(1for.e he has a hrnring on his appral. Xow, i f  wc arc’ going 
to sit bark aiid let this caourt gct as far behitid as wmc of these Frdcral 
courts arc in the hniidlirig of the c-ascs, thcn, thcsc mcn aw going to 
serve their sentc~ttcc lorig hcfore thfy are disposcd of hero by the 
-1ppcllatc Court. 

ITr. I , .~RKIx.  That is \.cry untlc4rablc, I agree. 
l l r .  BROOKS. Tlicse are all criminal cases. Now, a civil case may 

rock along for years without a serious injustice being done. But not 
so with a criminal case. 

Air. LA ARK IN. ~ l re l l ,  as I understood it aiid as Colonel Dinsmore, a t  
least, tcstified bcfore the committee, as far a3 the appellate end of 
proccssing cases is conccrned, i t  has not been and is not now long. 
His guess was that it was completed within 2 or 3 months. I think 
there has occasioIiallp beer1 some complaints about tleluy in bringing 
men to trial Of course, there have been complaints about bringing 
them to trial too quickly. So it is an individual case problem pretty 
much. During the war, of coursc, I dare say there was considerable 
dclay in the processing of appeals, and that would be the time at  
least where you c d d  come forward with these emergency extra 
members. But I have no strong feeling on i t  one way or the other, 
frankly. 

Mr. BROOKS. Do you think this couricil will be ablc to keep clown 
to date with their cascs? 

Mr. LARKIN. I think so. 

It ought to be disposed of promptly. 





cases, which were then tricd by the Army and which i t  is impracticable to  segre- 
gate) averaged slightly more than  24,800 per year. The  best available informa- 
tion indicates that  approximatcly 15 percent of these cases resulted in acquittals 
or sentences which did not iriclude dismissal or dishonorable discharge. 

During the  same period the approximate number of cases tried by Army 
special courts-martial (including Air Forces cases) avcragcd 102,000 pcr year. 
During this period Army courts did not have aiithorit,y to  adjudge bad conduct 
discharges. I t  is estimated, however, tha t  had such power existed a t  least 6 
percent of these cases would have resulted in sentences which included bad 
conduct discharges. 

I.atcst available figures indicate a peacetime average of Army general eourt- 
martial trials per year of approximately 6,600. Deducting an  estimated 15 per- 
cent for caws resulting in acquittals or sentences not inchiding dismissal or dis- 
honorable discharge leaves a balance of approximately 5,600 Army general coiirt 
martial caws per year. 

I<n,<cd OII latest available information the approximate niimher of cams tried 
I coiirt~-~iiai-tial t)y the .4rtny iii peacctitiic \vi11 average 37,000 per year, 
i percent of ~vliich, or approximately 2,200, arid probably more, may be 

eSJ)CCtcd to result i n  wiitences \vhieh incliide a bad-conduct discharge. 
I?rcnpitiilatitig t h r  foregoing estimates on the basis of World War I1 expericnce 

gives a total in  ivnrtiine of approximately 21,000 Armv and Air Force general 
coiirt-martial ca.Les (21,800 lcss 15 percent) and  6,000 Army and Air Force 
spclcial coiirt-martial c3sw (6 percent of 102,000), or a combined total of about 
27,000 eawq pcr ?car, or more than 2,.200 per month, ah ich  the Coiirt of hlili- 
tary A p p r a l ~  ivill he ctnpoivered to review. 

111 pc:acc.t ime the approximate figiires are 5,600 Army gene 
cases (6,600 lcss 15 perwrit)  arid 2,200 Army special coiirt-mar 
cent of 37,000), or a combincd total of about 7,890 Army cases 
c a w  per ~noritli,  ivhich the court of military appeals will be empowered to  
rc v ic: \v, 

spot ch(Ic1i for I ycar which I thought 
was fnirl?- typictal, to d(~tc~rmint~ th(> numl)cir of c m c ~  which did riot 
~~(~s i r l t  i n  tlishotiorahl(~ clisc-hargScis or,  in othc>r n.oids, thc kind of case 
thii t  ~ ~ ~ r i l t l  not go to thc tJiitlic+il Council, whic*h arc acquittals and 
(*:is(>s 110 t i I i\-olYii ig dishonorablc disc ha rgw , roughly. 

l f r .  Brcoor<s. Tm. 
Coloiit4 DIA-SMOR~.;. A i i t l  tho c.snct p c w w i t n p  was 14.8. So I took 

So you c~oultl t u k c  15 pc~rcvrit ou t  n s  caws whicnh would 

l l r .  Urioo~s.  You inc’nn out of 575 you would talcc 15 pcrccnt out? 
Coloiicl DIKSMOJ~I.;. Yes, sir. 
11r. BROOKS. h i d  those would hc thc CSISPS that would not go t’o 

Coloiicl DINSMOHIS. The 15 pwcent could riot go and the balance 

l f r .  BROOKS. Th(> balancc could go; 85 pcrcc.nt could go? 
C1olori~~l I > r N s > i o R a .  That  is right. I don’t know about thc Navy. 
l f r .  DIGIL\FFI~;NRII.:D. Do you hnvc n judgmc~nt as to what pcr- 

cc1iit:igc netunlly do go, Colond? 
C‘oloriel IlIxsvoitP:. Of (~oiirw, wt! don’t know, Mr. dcGraffcnricd, 

l )rc~~i i sc~  this is I ~ P W .  I would say, and thtb Army ~ C C I S ,  t’hat thc orily 
safv assumption to  mnk(~  is that cvrrybody who has thc right t’o 
npl)c~:il t o  t h c b  Coitiicil will do so, on t’hc thmry t’hat, nobody is sntis- 
fietl with n (l(i(nisi~)i1 which iiivo1vc.s scrioiis coiiscqiienccis without FL 
tlecsisioti by thr hightist ti~ihuntil. Now, that doesn’t mean the 
(.‘ouiwil is going to takv t hr case, you undcistnnd. 

The Council will take the 
c ‘wc oidy if good cause is shown by the petition. You must figure 
furtlicr tlic number of absence cases that are tried. The percentage 

C’ololicil D I X S M O I ~ K .  1 matlc 

15 jwrcc~nt. 
not 1)c (~1igiI)lo fo r  c~onsidc~i~~tiori by the Judioinl Council. 

t h(> highrst tribunnl? 

could go. 

l l r .  T , A I ~ I ; I N .  That, is tlic point, you see. 

8! )0SS( l  0 --50-----48 
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varies in tlie servive, but it runs ariywlwre froin 50 to 7. i  perwiit ,  SO 
to 75 percent of the cases a rc  absenre c*ascs, which usunlly do not l iarr  
a serious question of law in them. Somctimcs they are vcry simple 
cases. Urilcss the miin can make out a good question of law in his 
petition, the Judic.in1 Council won’t entertain those cnsrs. So it is 
very difficult to judge how many it will be. W e  will just linve to have 
experience. It is speculative. But it certninly cuoultln’t or will not 
be the full number of trials because some of thc1m tire pleas of guilty 
and a l u g e  numbcr of them are absence cascs which give rise usually 
to no question of law. 

A h .  PHILBIN. The colon(1.l estimates that about 85 percent of tlieni 
may go to the Judicinl Council. 

Air. LillkIN. y e s ;  hut he can’t and I can‘t sa)’ how m m y  of that 
85 percent won’t have a question of law, sincbc n lnrge proportion of 
them are absence cascs. 

1 I r .  PHILI~IX.  That is right. 
l l r .  L ~ I ~ I ~ I N .  W e  just can’t tell. 
Colonel DIh’svoiiE. Tlitit is true. 
J l r .  BROOI\S. I would likr to hear from tliv ~i~lii~iraI-- 
Colonel DIXSMORL. Ma)- I say one more thing? Will you e w u - c  

me, sir? 
Ad miral R L- s s E L L , Surely. 
Colonel DIXSNORE. W e  would like to point out that although tliz 

Council is not going to consider all the cases thnt tire sent to it by 
petition, those petitions have to be examined. 

51r. YHILBIK. That is right. 
A h .  DEGR~FFEKRIED.  How many do you think t l i r  Judicial Council 

or the court or whatever we call it  should consist of? 
Colonel DI?;~MORE. I haven’t thought that out .  sir. 
A h .  BROOKS. Admiral. 
Admiral RUSSELL. I think we could give you a friirly good estimate 

Based on  the present strength of the N a y ,  we get about 460 cases ti 
month, Of that number, the type of case which comes to me becuuse 
the people in the office are in disagreement is very small, I would say 
probably less than 5 percent. That  would rcpresent probably about 
what I would feel should be referred to the Judicial Council. 

1 f r .  PHILRIX. In  other words, about 25 01’ :30 cnses a month? 
Admiral RUSSELL. S o t  OVCI’ thnt. 
SIr. PHILHIN. T h t  ivoiiltl he true of thc Army. Colonel? Do yo11 

Colonel DIXSMORE. 0111. wtimate \vould he  very much higher. 
l l r .  YHILRIN.  Why sliould there be such LI rlispnrity between tlica 

Army antl the S a v y  with regard to those figures? 
Admiral RUSSELL. Wcll, :is I untlcrstand, the Colon~l  cstimatcd the 

numher that could go tlierc. Surely, I agrcc tlint 8.5 percent of thcse 
people that are convictctl ~ i i t l  appeal would be subject to that action 

3fr .  PHILRIN. But you fccl actually that you will only have 5 per- 
cent who may go, and hc says 86 perccnt mny go. Thew is u wide 
disparity there. 

Admiid RUSSEI~L. J1-c a r ~  talking ahout two diff~~rcnt things. 
Xlr. I~IEOOKS.  If all of tlic stArvicos have e v ~ i  your figure, that  would 

be almost a hundred cases a month? 
Admiral I iussF ,LL.  Tlint is riglit. 
l l r .  RROOKS. U’oiiltl your figurc incliitlc thc X ~ i v y ~  llnrino Corp- 

think that percentage would tjt, higlier in thc Ami?-? 

antl tlie Coast Gunrcl? 
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Admiral RTTSSLLL. N o ,  sir, just the 3larine Corps and tlie Navy. 
Xlr. BROOKS. But not tlir Coast Guard? 
Admiral KI-SSLLL. Tliry don’t comc to us now. 

hlr. RnooKs. YCS. 
Admiid RI-SELL. But  T am not so sure. 

In time of war, of 
co iirse, they ~vould. 

Of course, the total nuni- 
ber givcs you some kind of an index, but on(’ cas(’ if it  is close antl if i t  
involvctl and requi rd  n lot of rescarcli, might take up  morc time than 
25 cascs that go up 011 appeal. 

Air. BROOKS. And ,  of course, I can conceive this, too, that  initially 
this military court of apprnls might 11ave n mucah hcavicr work load 
than it ~vould su1)scqucntly. Tlicrc are marly points that must br 
iroiicd out initially. 

l l r .  IJARKIK. That  is right. 
l l r .  BROOKS. And after that, it  niiglit be your wol-k load would 

drop off and that is tlie reason it occurred to me all along tliat pcrhaps 
it would not be too far out of order to pcrmit the appointmr.nt of 
additional panels of the court even during time of pence. 

I might say that this is one matter 
that I wanted to discuss. We talked about it just before the hrwing. 
The more we can get shipshapc befor,. it goes to the Judicial Council, 
the lcss work there will be for that  body. 

h1r. PHILTUN. I desire to pursue the inquiry regarding the w o ~ k  
load, as suggested by the gentleman from California, because I think 
we should determine here as closoly as we could just what burdrn thcrc> 
would be upon the Council antl provide for it,  so that if it  was a heavy 
burden they might come hack here and seek additional legislation to 
create additional councils if required. 

Admiral RUSSELL. There is one other comment I would like to make ,  
namely, with the incrcased power of the special court martial. I look 
for a goodly reduction in the number of general courts. That  is one 
of the supporting reasons for it. 

Admiral RussmL. Yes, sir. 

Xfr. LARKIN. Yes. 
l l r .  BROOKS. Thank you verv much, Admiral. 
Xlr. PHILBIK. Do you think, hlr. Larkin, it  would be safe or r(’as011- 

able for us to go along with t h e  proposal as now contained herc 111 
subsection (b), I believe i t  is, and then sort of test out for a certaiii 
period the number of cases coniiiig before thc Council and see whnt 
thc work load is, and then if it is ob.rious that we ought to have 
udditionnl councils we can provide for that? 

l l r .  L ~ R K I N .  I think that is thr brst way. It will be a littlth more 
flesibl(~ if you said, “The President, in his discretion.” ritthcr than 
limiting him to n term of cmergencp, but-- 

l l r .  BROOKS. Why couldn’t you be more strict than that nnd sa>- 
“in tinic of national emergcncy” 01 “in time of judicinl emcrgcncj7”? 

Lfr. ELSTON. Well, Rlr. Chairman, isn’t i t  truc that the work 10:1d 
woiild conic on the court after the cmcrgency is over? The C I ~ S C S  
rcallv don’t pile up until about the conclusion of the war. 

Mr. PHILBIN. I hope we are not going to  keep thcsc boys in custotly, 
when t h y  are ready for an adjudication of their casc. That is the  
purpose of creating additional councils, I take it. 

hlr. ELSTON. I mcan the emergcncy might bc over, but they w ~ u l d  
still have a trcmendoiis work load of cases. Tcc*hnically we are still 
a t  war, but tlic emergcncy is over and you have a lot of cases 011 h a d ,  
haven’t you? 
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varies in tlie scrvi(’c, but it runs aiiywlirre froin X I  to i s  p e r c ~ i t ,  50 
to 75 percrnt of the cases ni’c nbseiicc vasts, which usunlly do not h a w  
a serious question of law in them. Somctimcs they are very simple 
cases. Unlrss tlic m w  cnn make out a good question of law in hi.; 
petition, the Judivinl Council won’t entertain those cnses. So it i- 
very difficult to judge how many it will be. W e  will just have to liavc 
experience. It is speculntive. But it certainly cuoiildn’t or will not 
be the full nuniber of tritils lircause some of them are pleas of guilty 
and a lurge nunibcr of them are nbsencc crises wli i~h  give rise usual1)- 
to no question of law. 

Slr. PHILBIN. The colonel estimntes that nbout 85 percent of them 
map go to the Judicial Council. 

A h .  L\HI,IN. Yes; but lie can’t and I can’t say liow mriny of that 
85 percent won’t have n question of h w ,  sinw a hrge proportion of 
them are nbsence cases. 

l l r .  PHILRIN. That  is right. 
Slr. L.\RI;Ix. K e  just can’t tell. 
Coloiiel DIXSXORE. That  is true. 
Slr. B R O O I ~ .  I would likc to hear from tlir ricliniral--- 
Colonel DrNsMonh. Slay 1 say one more thing? lYi11 you e.K(’u-c 

me, sir? 
Admiral RL-SSELL. Surely. 
Coloncl DINSMORE. W e  would like to  point out that although tlic 

Council is no t  goin? to consider all the cases that iirv sent to it by 
petition, those petitioiis have to be examiiied. 

Mr.  YHILBIX. That is right. 
M r .  DEGR~FFEXRIED. How many do you think tlie Judicial Couiicil 

or the court or \\-liatcvcr we call it should coiisist of? 
Colonel D r x s a r o ~ ~ .  I haven’t thought that out. sir. 
Mr. B R O O h S .  Admirnl. 
Admiral RUSSELL. I think we could give you a fsirly good estiliiate 

Based on the present strength of the Navy, we get about 460 cases a 
month. Of that number, the type of case which comes to me because 
the people in the office arc in disagreement is very small, I would say 
probably less than 5 percent. That would rcprtscnt probably about 
what I would feel should be referred to the tJudicial Council. 

Slr. PHILRIX. I J ~  other words, about 2.5 or 30 cases n month? 
Admiral I<CSW,L. Sot  over that. 
Sir. PHILBIN. That ~\ .odt l  Iw true of the Army. Colonel? Do you 

Colonel DINSMORE. 0111 .  cistimate worild be very ~nnch  higher. 
Mr.  PHILRIN. Why should there be such 11 rlispnrity betwccii tlich 

Army nnd the S a v y  with regard to those figrircs? 
Admiral RUSSELL. Wcll, 11s I untlcrstnnd, thc Colonrl estimated the 

numher that could go thcrc Surely, I agrcc t l i n t  85 percrnt of thcsz 
people that are convictcd and appeal woulcl be subject to tliat actloll. 

l l r .  PHILFIN. But you fccl actually that you will only linvc 5 prr- 
cent who may go, and 1 i ~  says 85 pcrccmt niny go. Therc is u \vide 
disparity there. 

Admiid RUSSELL. IV(1 arc talking ahout two diffclrent things. 
Air. BROOKS. If all of tlic srrvicvs hnve e v m  your figure, that  would 

be almost a hundred cases n month? 
Atlrriirnl T<liSSELL. That  is right. 
Alr. BROOKS. Voiiltl your Ggurc indiitlc tlir S r i ~ y ~  llnrinc, Corp- 

think that percciitagc \voultl I,r liiglier in thc Army? 

and tlie Coast Gunrtl? 
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Admiral IZTWF:LL. KO, sir, just the hfarine Corps and the Xar-y. 
l l r .  BROOKS. But not thc Coast Guard? 
Admiral RT.SSI:LL. Tliry don’t corn(’ to us nom. 

hlr. BROOKS. YCS. 
Admiral RI-SSELL. But I am not so sure. 

In timc of war, of 
coui’se, they M ould. 

Of course, the total num- 
ber givrs you some kind of an index, hut onc cas? if it  is closc. and if i t  
involved and requir*etl a lot of rcwarch, might take up more timc than 
25 cases tlmt go up on appeal. 

-\ir. Hiioorts. And, of course, I can conceive this, too, that  initially 
this military court of appcals might linve n muc*h heavier work load 
than it I\.ould subsequrntly. Tlicre are many points that must br 
ironrd out initially. 

l l r .  LARKI~V.. T h t  is right. 
11r. BROOKS. And after tlint, i t  niiglit be your woi-k load would 

drop off and that is the rcason it occurred to me all along that pcrhaps 
it would not be too far out of ordcr to prrmit the appointrncnt of 
additional panels of thc court even during timc of peace. 

I might say that this is one matter 
that I wanted to discuss. W e  talked about it just before the hearing. 
The more we can get shipshape befor(> it goes to  the Judicial C’ouncil, 
the less work there will be for that body. 

1fr .  PHILFIN. I desire to pursue the inquiry regarding the 1vor.k 
load, as suggested by the gentleman from California, because I think 
we should determine here as closckly as  we could just what burden thrrci 
would be upon the Council and provide for it,  so that if it  was a heavy 
burden they might come lmck hrre and seek additional legislation to 
create additional councils if required. 

Admiral RUSSELL. There is one other comment I would like to  make ,  
namely, with the increased power of the specid court martial. I look 
for a goodly reduction in the number of general courts. That is one 
of the supporting reasons for it.  

Admiral RVSSELL. Yes, sir. 

Mr. LARKIN. Yes. 
3lr. BROOKS. Thank you vcrv much, Admiral. 
Mr. PHILBIN. Do you think, Llr. Larkin, it would be safe or was01i- 

able for us to go d o n g  with the proposal as now contained lierc1 111 
subsection (b),  I believe it is, and then sort of test out for a ccrtaiii 
period the number of cases coniing before the Council and see what 
thc work load is, and then if it is obvious that we ought to have 
additional councils \vc can provide for that? 

1 1 1 8 .  LIRKIN. I think that is the  bwt way. It will be a little niow 
flesihlo if you said, “The President, in his discretion,” rtttller t h t ~ l  
limiting him to a trrm of cinrrgcncy, but-- 

,111.. BROOKS. Why couldn’t you be more strict than that nnd SUF 
“in tinic of national emergency” or “in time of judicial emergency”? 

Jfr. ELSTON. Well, hlr. Chairman, isn’t it  true that the work loat1 
would conic on  the court after the emergency is ovcr? The C ~ S C S  

rcnllv don’t pilr up until about the conclusion of the u-ar. 
Mr. PHILBIN. I hope wc are not going t o  keep thcsc boys in custotly, 

uhcn  tlicy are ready for a11 adjudication of their caw. That is thc 
purposc of creating additional councils, I take it. 

Mr. Er,s~on.. I mran the emergcncy might be over. but they  odd 
still have R tremendous work load of cases, Tcc~hnically we are still 
a t  war, but tlic emergency is over and you have a lot of cases 011 hard ,  
haven’t you? 
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laws relating to members of the United States court of appeals shall 
apply also to the permanent members of the Court of Military 
Appeals.” 

Mr. LARKIN. Yes. We will provide for that. 
Mr.  ELSTON. And is it clear that  they must be confirmed by the 

Senate? 
Mr. LARKIN. Oh, yes. 
Mr. BROOKS. I s  there any ob’ection to that motion there made by 

Mr.  Hardy?. If not, why, i t  wi I 1 stand adopted. 
I n  going over this now, if any of the language we have adopted here 

in these amendments needs polishing up a t  all, why, I suggest that 
you take care of that. 

Mr. LARKIN. We intend to do so and then bring i t  to your attention. 
hlr. BROOKS. All right. 
lh. PHILBIN. May I inquire, in article 67, on line 23 of page 54, 

whether you would change the qualification for membership on the 
Council? 

hlr .  LARKIN. Now, you haven’t as yet. 
Mr.  PHILBIN. You confine it to the Supreme Court. I wonder, 

has it been brought to the attention of the committee? 
Mr. LARKIN. No, sir. It has been commented upon by witnesses. 

The committee indicated that they thought i t  was a poor standard. 
I think we could go back to  the standards we used-- 

BROOKS. How about the United States court of ameals? 
PHILBIN. I think the language you used heretofor;!*in the bill 
probably be better language than this language. 
LARKIN. Yes. 
SMART. A member of a State bar or a member of the Federal 

LARKIN. Yes. 
ELSTON. I take i t  we still can go back over this whole thing. 
LARKIN. Yes. 
BROOKS. Let us PO on. Since we have witnesses who were 

asked to come a t  this paFticular hour and if there is no objection, let 
us hear from them. We are happy to have you 
here. 

Mr.  ZUCKERT. Thank you, Xlr. Brooks. 
Mr. BROOKS. The committee has been looking fortvard to your 

appearance. 
5 l r .  ZUCKERT. Thank you, sir. It is a pleasure to appear here on 

behalf of the Secretary of the Air Force and the Chief of Staff to tell 
you our views on this question of a corps in the Air Force. 

I have here a short, rather informal statement which I might read 
and then I will be prepared to discuss it with you as you wish. 

STATEMENT OF EUGENE M. ZUCKERT, ASSISTANT SECRETARY OF 
THE DEPARTMENT O F  THE AIR FORCE 

Mr. ZUCKERT. We appreciate this opportunity of prescnting the 
Air Force views and we want to tell you this morning how we intend 
to operate under this new code if we do not h a w  a corps. R e  feel 
that  the bill as written provider the essential protection for all con- 
cerned and we trust that this committee will not feel that any organiza- 
tional changes are needed within the Air Force. I am not going to 

Just come up, sir. 
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ment within the Air Force has already been established by adminis- 
trative action. He  has developed the regulation for the procurement 
of judge advocates, for the size of his departments and for the duties 
of his department. He has the responsibility for selecting legal officers 
to be judge advocates and for passing on the qualification of law 
members, trial counsel, and so forth. I n  practice, in actual practice, 
under good administration, his recommendations mill determine the 
assignments to command. And the staff judge advocates will deter- 
mine assignments within the command. Briefly, we fccl that under 
the present system and operating as i t  does, the Judge ddvocate 
General does have full control over all legal personnel engaged in the 
conduct of military justice. It has been argued, and of the best 
arguments, I think, is in connection with this matter of efficiency rat- 
ings: How can you have command people rating lawyers on the per- 
formance of legal duties? Well, as I pointed out, the Judge Advocate 
General is, in fact, the attorney of the Chief of Staff on many other 
matters except military justice. It is right that he should be evaluated 
for his ability to get along with people and for his ability to do the 
job effectively by the military Commander. There is a strong argu- 
ment-and we are studying the problem in the Air Force-an the possi- 
bility of having dual ratings, one by the military commander on the 
general effectiveness of the officer within the administration and the 
second a technical rating by the legal superior of the particular legal 
officer. 

That  covers my points and 
I would be glad to answer any questions that you may have. 

Is there R shortage 
of lawyers in the air establishment? 

Well, that is about all I have to say. 

Mr. BROOKS. N a y  I ask you this question, sir. 

iMr. ZUCKERT. Yes, sir. 
-Mr. BROOKS. About how many do you need there? 
Mr.  ZUCKERT. I haven’t those figures. l l a jor  Alycn, have you the 

figures on our requiremrnts? 
-Major ALYEA. We have about 274 and we want to build it up to 750.  
hfr. BROOKS. Are yoii having difficulty in getting tlicm? 
l l r .  ZUCKERT. We are having difficulty: yes, sir. 
W e  are having difficulty vetting any type of specialist whether it is 

engineers of whom we use ayot or the other specinlists. All the wried 
specialists whom we requirc in R complicated operation like the Air 
Force are difficult to get under present conditions. We have the same 
problem of procurerncnt a t  Wright Field, for esample, where we need 
the experienced technical people that we have in respect of the legal 
profession. 

Mr. ELSTOS. What is the situation with respect to the number of 
pending cases? Are you disposing of them rather expeditiously or 
not? 

l l r .  ZUCKERT. Well, I don’t remember the exact date we took over 
our courts martial jurisdiction, A h .  Elston, but we haven’t had the 
problem of our ow11 courts mart id  jurisdiction very long How long 
was that, Major Alyea? 

Major ALYEA. Since June 25, 1948. 
Mr. ELSTON. You hare  quite a load of casw on hand, haven’t you? 
Mr. ZUCKERT. We have a big load of cases. 
1Jr .  PHILBIN. How many cases are you getting per month? 
Mr.  ZUCKERT. I don’t recall the figures. 
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Mr. ELSTON. Well, would it not be possible for your legal corps 
to  handle all legal problems, that is, military trials and all matters 
pertaining to military justice, contracts, and every other legal 
question? 

But  we feel i t  would 
be seriously undesirable because then you have created this insulated 
group that has such a strong effect upon the administration of your 
entire operation. They are off b themselves. They are an entity. 

control in respect to your administrative problems. 
Mr. BROOKS. Let me see if I get your idea. Your idea there is 

that the lawyer is needed in practically every phase of the air work. 
Mr. ZUCKERT. That  is right, sir. 
Mr. BROOKS. And if they were insulated in a separate corps, they 

would not be available as readily certainly as they now are, without a 
corps; is that the thought? 

Mr.  ZUCKERT. That is right, sir, and as we develop we should be 
able to use lawyers in administrative jobs, too, just the way many of 
our lawyers in civilian life are in top administrative jobs in the Govern- 
ment, We want to be able to use the lawyer in the Air Force for his 
ability. 

If you had a corps, 
would that result in reducing the number of lawyers you use or increase 
the number? 

Mr. ZUCKERT. Yes, sir; i t  would be possible. 

They are a service organization w Kl ich i t  is very difficult to touch and 

Mr. BROOKS. Let me ask you this, then, sir. 

Mr. ZUCKERT. If we had a corps- 
Mr.  BROOKS. Corps; yes. 
Mr ,  ZUCKERT. I t  would reduce the availability of those officers for 

general assignment. 
Mr. BROOKS. What about the numbers, though, needed? 
Mr. ZUCKERT. You mean if we had a corps, a Judge Advocate - .  - 

General Corps- 
Mr. BROOKS. Yes. 
hlr. ZUCKERT. Would we need more lawvers in the Air Force than 

under the present circumstances? 
Mr. BROOKS. Yes, sir. 
Mr. ZUCKERT. Well, the tendency would be, Mr. Brooks, if I know 

anything about government, to get more and more of your lawyers 
into administrative jobs within the corps because there is thc separate 
administration of the corps. Administrative jobs have a n  attraction 
and you would be denuding your lawyers by putting them into those 
jobs in connection with the administration of the corps. 

Mr. HARDY. What you are saying is if you set up a separate co~ps ,  
you would run into difficulties within the Air Force similar to the 
difficulties of unification that faces ’the Secretary of Defense a t  the 
moment? 

Mr. ZUCKERT. Sir, that question is pretty broad in its scope. 
Mr.  HARDY. I t  is broad in its scope, und the problem you are iaising 

is broad in its scope. I don’t know why you 
can’t control them if you have them set up in a corps. 

Mr. ZUCKERT. You can’t control them if they are a separate ad- 
ministrative group with their own promotion list and running their 
own show apart from commend. 

Mr. HARDY. But that doesn’t have anything to do with the opera- 
tion of the corps, even if they have a separate administrative group. 

I can’t follow you. 
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You have n separate administrative group in the Air Force and you 
h a w  otic in the Snvy and you hnvc one in the .4miy. It is the job 
of thc Sccretary of Dcfcnsc to malrt. tlwm work together. And what IS 
tlw rcnson iv11y tl ic S(vxvtnry of t h c  Air Force cacin’t make the corps 
work with all of the other activities of the S i r  Force? You are admit- 
ting a weakness. arcn’t you? 

Ah. ZUCKERT. I ain ntlmit ting an organizational wccikness ill tlw 
corps systcm, yes, sir. 
- -  l l r .  HARDS. Aren’t you admitting an administrative weakness, 

also:? 
l l r .  ZUCKERT. I don’t believe so, sir. I think the way organizations 

tend to function, when you set up a separate compartment with, so 
to speak, the right to hire and fire, you lose your control over those 
individuals within that compartment. I don’t think that is an 
administrative weakness. I think that is just the way Organizations 
work, sir. 

Mr. HARDY. Of course, I can appreciate the fact that the Air Force 
has worked out their plan of organization and they think they have 
a good one, and there is always price in creation and perhaps a justi- 
fiable price. I t  may be that the Air Force have worked this thing 
out in a way that will produce efficiency. But how can the Congress 
determine that in the future a loosely held proposition of that kind 
will operate in the interest of promoting justice to these people that 
are coming up for courts martial? 

Mr. ZUCKERT. Well, Mr. Hardy, you have the same problem, if I 
may say so, in connection with the spending of money. You have the 
problem of the review by the Congress of the efficiency of everything 
that  the Secretary of the Air Force does. We don’t have any pride in 
our organization plan w-hich we are developing for the Air Force. 
But  from the standpoint of starting off with something clean, without 
these artificial barriers inside an organization entity, we feel that it 
will promote efficiency within the Air Force, if we are allowed to 
start out on that premise. You are going to have the Secretary of the 
Air Force watching that problem. You are going to have the Judicial 
Council, composed of civilians, who are going to have a good perspec- 
tive on this judicial system. They can tell you soon enough. 

Mr. BROOKS. We have changed the name of that to the “Court 
of Military Appeals.” 

Mr. ZUCKERT. All right, sir, the Court of Military Appeals. I got 
here late. 

A h .  HARDY. I am beginning to wonder if the Air Force is going to 
need different treatment all the way along the line from the other 
branches of the service- 

l l r .  ZUCKERT. We are not asking-- 
Mr. HARDY. I think, if we give consideration to this proposal not 

to require the Air Force to have a separate Judge Advocate General 
Corps, maybe it is wrong for the Army to  have it. Maybe we ou h t  
to abolish it in the Army and get them all on the same footing. W%at 
do you think about that? 

Air, ZCCKERT. Sir, I can’t speak for the Army. 
l l r ,  HARDY. Well, if it is wrong for one, it would be wrong for the 

other, wouldn’t it, from an administrative standpoint? 
A h ,  ZUCKERT. The Army is used to having corps. The Army has 

corps today. 
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Mr. HARDY. Well, does that make them right? 
Mr. ZUCKERT. That doesn’t make them right; no, sir. It becomes 

a question of the tail wagging the dog after a while. 
Mr. HARDY. You think that maybe that is the case in the Army 

now, that the tail is wagging the dog? 
Mr. ZUCKERT. No. 
Mr. HARDY. Either in the Judge Advocate General Corps or some 

other corps? 
Mr. ZUCKERT. No. If i t  is an 

error-- 
Mr. HARDY. iMaybe that was the case when the Air Corps was a 

part of the Army. 
Mr. Chairman, that  is all I have. 
Mr. DEGRAFFENRIED. Mr. Chairman. 
Mr, BROOKS. Mr. deGraffenried. 
Mr. DEGRAFFENRIED. Mr. Secretary, without any Judge Advocate 

General Corps there, you do follow the policy, don’t you, of having 
the lawyers there who are better in courts-martial work to pursue 
that rather than let them handle all these various things that you are 
talking about-real estate and the various other things? 

Mr. ZUCKERT. That is right. 
Mr. DEGRAFFENRIED. You don’t let one try to handle various 

things. In  other words, a man tends to become good in some special 
line of work that he is suited for and for which he studied, and you do 
find out what their tendencies are and what they like best and what 
they are best suited for, and use them in those categories? 

Mr. ZUCKERT. Yes; we do. And that is a matter of personnel 
administration within the Air Force, which is the responsibility of Gen- 
eral Edwards in respect to lawyers as it is in respect to everybody else. 

Mr. BROOKS. Mr. Norblad. 
Mr. NORBLAD. Well, after the war there were a number of boards 

and committees set up to study the court-martial problem. 
Mr. ZUCKERT. Yes, sir. 
Mr. NORBLAD. I don’t know how many there were-probably 

half a dozen. In Now York, the bar association had a group and the 
veterans’ association had a group. It is my recollection that every 
one of those boards universally and uniformly recommended that 
there should be a separate Judge Advocate General Corps in the three 
services; is that correct; everybody that studied i t? 

Mr. ZUCKERT. I think, in general, when the problem has been 
studied by outsiders, they have agreed there should be a separate 
corps. 

Mr. NORBLAD. And I think I can say without fear of contradic- 
tion that 99 percent of the men who had experience with the courts- 
martial system in the war, particularly with the Air Force, are very 
much in favor of a separate corps. 

All I know is, 
looking at  the problem as one of the people in the office of the Secretary 
of the Air Force, ou realize, as I do, that there are definite problems 

Mr. KORBLAD. I think most people who did deal with the problem 
during the war feel that the prime way of getting away from the abuse 
is by setting up a separate corps; that  is, the command abuse that 
occurred in the courts-martial system. 

It would do one of two things. 

hlr. ZUCKERT. I can’t deny that, Mr. Norblad. 

in connection wit hy corps administration. 
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Mr. ZUCKEKT. And if I may say so, the case on the ot’herwise, 
which is our case, is that this statute hereby setting up these guaranties 
under this system, we feel, is the way to do it ,  rather than by an arti- 
ficial administrative unit. 

l l r ,  SORBLAD. Yes; I reahize that. 
A h ,  ZCCKERT. Those are the two points of view. 
J1r. BROOKS. I would like to ask you one or two more questions. 

In  approaching this from a new viewpoint, the Hoover Commission 
recommended unification. How does the establishment of corps 
affect, or docs i t  affect, unification generally? 

l1r .  ZUCKERT. The establishment of a corps in the Air Forcc and 
its efl’ect upon unification? 

1lr .  BROOKS. T e s ;  on the establishment of a corps in the Kavy or 
any other service. How u-ould it affect unification? 

\Ir. ZL-CKERT. Well, if you macle it. uniform for all three, if it’ could 
be done practically, I suppose that would be the ideal way. As it’ is, 
the S a v y  is at one estreme and the Xrniy is a t  t,he other, and I am 
beginning to think that we are in the middle in this proposition. 

l l r .  BROOKS. ’S’es. 
1I r .  ZUCKERT. We feel, though, that if you set it up, if you set up 

the corps n-hich has these definite disadvantages, you are creating 
something which is going to bc vcry difficult to pet rid of. .,4ntl if it 
iq o,ily (!{,.iv for i l ic  .ir T”ot,c-cx. i t  lt~avc~s thc , l i r  E ’ o r c ~ ~  arid ttic .\rmSv on  
the one sitlr and thc S a v y  in a more favorable position to do  tlifiir 
entire administrative job. 

l l r ,  BKOOKS. Well, thank you very kindly. 
.ire there any more questions:) 
l l r .  L O R R L A D .  l I r ,  Cliairnian- 
l I r .  BROOKS. If not, sir- 
l I r ,  BROOKS. 1 I r .  Sorblatl. 
\1r, SORRLAD. V-ith refcrerlcc to the statute, itself, specifically 

providing that the command influence shall not be used, as the statut’e 
does, I u-oultl like to lcnow u-li(~th(~r you think for a practical purpose 
that if the command docs use influence that anybody within thr  com- 
mand is thrrcaftc>r going to  go in and file chargcs of violating the 
;irtirlrs of IVar against a man whn i s  superior to him in command? 
I n  other u-ortls, if thcb gmrral abuscs his command influence over a 
lirutcnant 1~110 is doing jutlpe atlvocatr work, is thc lirutenant thcri 
going in bwausc~ thci statute says so ant1 file c~hargcs against his general 
coniniantlirig him? 

J I r .  %I:CKI.;RT. l V ~ 1 1 ,  sir; E will answer you this wav-- 
\ l r .  Sortrii,AD. It is good in the law, but it still nwds furt,hcr 

prot w t  ion. 
l l r ,  ZT.CKF;I:T. I think it  ncwls sonirtliing rlsr, too, alii1 that is that  

tkit3rr i j  thr. qtrong cl(\terrmt of it h i n g  a (*rim(>, so to speak, for the 
gc~rir~i~al to t l o  i t .  To have i t  n.rittcn out r l ~ d y  in thch statutr that it, 
i i  i n  \-ioltition of t I i6 ,  :irtirlos of IYar will cl(>tcr a lot of hasty action by 
comman(1inp officvrs in attrhrnpking t o  c w r t  impropw control. 

You also have  t l i ~  situtation 
i v l i ~ ~ r o  I i c  ( l o w i ’ t  nrmbs%arily liavc~ to call tlou-n thc court-mart ial 
boartl for t h c h i r  artion, I I c  can go into t h e  offiwrs’ c~liib, for instance, 
aritl paqs o u t  a f f h u .  romarks to mtmbrrs of the hoartl,  somc boartl that ,  
is going t o  try a vtiw, aritl say, “I  c-cirt airily hopcb that boy pits a stitf 
s(~ritmw,J’ or  ‘‘IYc. otight to wn\ . ic*t  that man h a u s c l  hc l  is riot a good 

Jfr. S o i < i < i . . i r > .  I think t ha t  iq right. 
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officer” or “enlisted man” as the case may be. I n  any event, he can 
exert his influence very indirectly. 

Mr. ZUCKERT. I will agree with you. B u t  I don’t think you can 
beat human nature by setting up this enclosure. 

Mr. NORBLAD. 1 think it will help. 
Mr. DEGR-AFFENRIED. Mr. Secretary, this bill starts out by saying, 

“A uniform code of military justice.” 
Mr. ZUCKERT. Yes. 
hfr. DEGRAFFENRIED. That  is the name of it. 
JIr .  ZUCKERT. Yes. 
hfr. DEGRdFFENRIED. Now, if we had a Separate Judge Advocate 

General Department for the Army and some other branches and not 
for thc Air Corps, is there any way we could really justify that? 
Uniform means applied to all the services alike. I n  order to make i t  
uniform, don’t we either have to have one or not have one applicable 
to all the services? 

l l r ,  ZUCKERT. We don’t feel you do, hlr. deGraffenried, because 
this uniform code sets up the procedural guarantees: The way of 
carrying i t  on, what is a crime, and what is there that  must happen 
in order to fully protect the rights of the accused. We feel that that  
is enough of a hold that you don’t in addition have to prescribe the 
method of administration of the lawyers who are handling the cases in 
addition to prescribing this hold that this code does set up. I believe 
Professor Morgan testified here that we felt when we desiqned the 
code that  the problem of organization, military organization, was 
outside the present conceDt of the code. 

hlr. BROOKS. Any further questions? 
Mr. HARDY. JIr .  Chairman, just I am n strong sup- 

porter of the Air Forcc, but I declare i t  does look to me as though thev 
are tryin? t9 gct an awful lot of preferential treatment and be left with 
an awful lot of discretion. 

comment. 

Mr,  BROOKS. Thank you very much, Mr. Secretary. 
Unless you want to answer the observation there. 
l l r ,  ZUCKERT. I feel T have to, hlr. Chairman. 
Mr.  BROOKS. All right, sir. 
Mr. ZUCKERT. \!r. Hardy, i f  it were a problem of the Navy having 

a corps and thr  Army having a corps and we were trying to evade i t ,  
I would think there wou!d be some considerable merit in your conten- 
tion as focused in this case. 

Mr. HARDY. I noticed tlic Navy representative was shaking his 
head a moment ago when you were making the observation that the 
Army was on one extrcme and the Navy was on the other extreme, 
and you were in the middle. 

l l r .  BROOKS. l l r .  Secretary, we appreciate your coming hrre very 
much. 

Mr,  ZUCKERT. Thank you. 
Mr. HARDY.  And I think perhaps they would like to speak on that, 

l l r .  BROOKS. Admiral, will you come forward here and represent 

Do you have a prepared statement, or would you just care to make an 

Admiral RUSSELL. I would like to make observations from a state- 

Mr. Chairman. 

the Navy? 

observation? 

ment which I have written and offer the statement for the record. 



(The statement referred to is as follows:) 

STATEMENT OF R E A R  ADM.  GEORGE 1,. ItLrSSELL REGARDING THE PROPClSED 
FORMATION O F  A L E G A L  CORPS I N  T H E  NAVY 

The Xavy now has an integrated group of 239 professionally trained law special- 
ists. These offcers are line officers w\io have been assigned to  special duty onlv in 
the field of law pursuant t ction 401 of the Officer Personnel Act of 1047, l'iblic 
I,aw 381, Eightieth Congr They are additional numbers in grade and compete 
only among themselves promotion a n d  for assignment to authorized law 
billets. Th-ey perform sea or shore duty  appropriate to their special qualifica- 
tions as lawyers. They cannot succeed to eonirnand a t  sea, but they can succeed 
to  command ashore if authorized to do SO by the Secretary of the S a v y .  A l -  
though these officers are designated for special du ty  i n  the  field of law, they a re  
still line officers and  are able to  perform other line duties should the sit,uatioii de- 
mand. This feature of their statu3 is of extreme value in the  case of law specialist 
officers assigned to  small fleet uiiits. iigh a command may be sufficiently 
large to  warrant the assignment of a la ialist' officer, the  volume of legal work 
may reach alternate peak.: and depr . The ability of the 
officer to perform line dutiek niakes it e for the S a v y  t o  use 
best advantage. He is not compelled to sit idle in  the midst of the coiitinuous 
activity of the ship when his law work is a t  low ebb, bu t  eaii be assigned other 
duties and can pull his weight with the rest of the ship's complement,. 

.4llied with the officers as-igned to special du ty  cnly in the field of law, there 
are professionally trained officers-lawyers in t n o  other categories. Twentj~-nine 
lawyers who are also officers in the Cnited States Sava l  Reserve are now on active 
duty in law hilleti; and six general+ervice line officers of the  regular S a v y ,  who 
have had professional law training, are aisigried t o  primary duty in law. The 
general-service line officers who have had legal training constitute an important 
element in the  Xavy law group. There are a t  present 47 such officers who have 
received LL. B. degrees under the supervisioii of the Judge hdvocatc Gelieral; 
and there are 24 more who are now studying law and who will be available for 
aisigiinicnt either to law billets or line billets within the next 2 years. The group 
of general service line o gal training are of great value to the Navy in  
two ways: 

( 1 )  They provide w &roup a leavening of generalized naval ex- 
perience which is essen ndling of legal matters closely related to  the 
general administration and operation of the S a v y  ; and 

(2) \\'hen dispersed in general line billets throughout the  fleet and in the shore 
establishment, they constitute a widespread .sources of legally trained personnel 
available in particular instances arising locally and requiring the  attention of a 
professional Ianyer.  

There are a number of cogent reasons why the  status of the principal group 
of S a v y  law officers should not be changed to tha t  of a legal staff corps: 

(1) The present system is working very well indeed. Searly two full years 
of practical operating experience with the law specialist group has shown the  
system to be sound in  priiiciple, and has revealed no niajor weakness or practical 
difficulty. There appear to he no advantages inherent in a staff corps s ta tus  
sufficieiitly great to xar ran t  the change to a new and untried organization of the 
S a v y  law group. 

(2)  I t  was at first considered that staff corps status might be necessary to  
provide adequate protect ion to the individual who becomes subject to court- 
martial proceeding.. The proposcd Uniform Code of AIilitary Justice presently 
before the Congre-s, however, rvoiild remove any possible 1ieces;sity for t he  
provision of staff status t') S a v y  law officers. The many safeguards set up by 
the Cniforni Code of Slilitary Jiistiee for the protection of the rights of the 
iiidivitliial in military juitice Iiiatter- \voiild lx: augmented not a t  all by the  re- 
organization of the l aw group a.: a .staff corpi. S o  officer in an administrative 
or command pqsition with rclatiori t o  the individr~al subject to cor;rt-martial 
procecdines can take artiitrary action prejiidicial to the defendant s interest 
without subjecting himself t o  disciplinary action for violation of the law. 

(3)  Only about 50 percerit of ttie diitiw of the ,Judge Advocate Geiieral and 
the S a v y  Iaiv gr:iup arc c,)nccriied \vith rnilit,ary law. The remaining 50 percent 
are concerned with a variety of legal matters closely interwoven with the operation 
and admiiiistratiori of thr: Savy .  Theie latter tiutiei, i i i  psrticiilttr, rrqiiire lawyers 
with a wide practical knowledge of the S a v y  and i t , i  opxa t ion ,  and with a wide 
variety of S a v y  experience. These qualificatioris can best be supplied by line offi- . 
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cers who have been professionally trained in law,and who have had somcopportunity 
to participate in the general administration and  operation of the  Navy. The 
formation of a legal staff corps would tend to  cffcct a compartmcntatioii of the 
Xavy's law officers, divorcing them from any participation i n  the general adrninie- 
tration of tlie S a v y  and  detracting from their value in  the handling of legal 
matters not associated with military Ian. 
(4) Shoiild the Navy Ian- group be reorganized as a staff corps, the  performance 

of law duties, including those coiiceriied with military justice. would neces$arily 
be restricted to  members of the legal corps t o  the  exclu5ioIi of the legally trairird 
general-service line officer::. This exclusion nould have two serious disadvantage. : 
((0 Ilry:lacc:meiiti; xvoulrl be noccssary for those genera!-service line officers now 

asqipned t o  law billrts, antl tlrc (;overnment,'s iiivestment in their law training 
would i n  the future he waqted, along with the valiiablc combination of naval and 
legal exprrieiice which may Iw found in those officers. 

ih) Officers of the lrgal staff cor! ivoiild haye to  be mac!e availnblc on ships 
throuehoiit the n.or\d, TvherPRS prc ously the di$tribution throughout the  fleet 
of geiieral-servicr line officers n.ith law training made it possible t o  keep the  law 
specialist officrrs assigiietl primarily i r i  central locations. The assignment of 
legal staff corps officers norild frcqiientlv hc iieccssary on ships havinq no space 
availat)le for the qiiarterinp of officers whose duties are so highly specialized and 
rigidly confirierl. 

(a) Therr is no advaiitspe t o  he pained i n  organizing the  S a v v  law group as a 
staff corps from the .staiicll)oint of se1:aration of military justice matters from t,he 
influence of coriirnand. The administration of the  machinery and procedures 
Ixrtaining to  inilitarv justice i indrr the present system is the responsibility of 
the  Judge .Advocate Griieral of the Kavy. Command exerts no influence over 
the  Judse Advocate Grnei,:il under  the present system, as he is responsible only 
to the civilian head of the  Sava l  I.'stahlishment, 

(6) Siniilarly, meat ion of a corl:s wouitl have no effect on the supposed possible 
pressures u1:on officer-laivyers b y  command which are misconceived to  be exerted 
throiigh the  marking of fitlie's reports. As in the cases of other cures apparently 
expected by some to be effected aiitoinatically by the corps device, no actual 
chaiige would result. If a corps were t o  be imposed upon S a v y  lawyers taking 
thein o u t  of their present status of officers of the line, their fitness reports would 
still, as a matter of practical necessity, have to be made out by t,he commanding 
officer n h o  had actual contact with the S a v y  lawver reported on. This is the  
prewnt practice, based upon tlie entire experience of administIration of the Piavy, 
in  the  caw of fitness reports of officers of the Supply Corps, IIedicaI Corps, Dental 
Corps, and Civil Engineer Corps assigned to their commands. If i t  were desired 
to have the Judge Advocate General make out the  fitness reports of all Navy 
laivycrs, it ivould certainly not be necessary to  create a corps to  rnalie this possible. 
I t  could he done juut as well iiiidcr the present form of oraaiiieation. As a practical 
matter, however, no officer stationed in  a central location couid he i n  a position 
to  make orit adtqiiate fitness reports upon hundreds of oficers distributed all 
over the world and its oceans. .At hest, a central evaluation would he possible 
only of the paper work dniie by laivvers i t i  the field. S a v v  iawyers ninst perform 
many other irnport aiit fiilictioiis thni i  I)apcr nork .  They must be qualified t o  give 
oral opiiiioiiq aiid advice proinptly when needed. They must be experts in admin- 
istration. TI:??. miwt bc  ab!c t o  tliiirk on  their feet, and make forceflll oral 
prewiitatioiis cf their caw?, for either d(xferr,ac or prosecution, before courts 
martial. Thry miiit orpaiiiLc tlieir n.ork cificiently. Thev must be of such 
caliixsr t h a t  thcir local repiitations n i i d  colidilct n-ill 
eniistc:d iiieii aiid officer.: of tlieir rwpectivc coiiimand 
j l i i ;  i c c i  i n  act ioii, ah disting~iisl~cd from a mere throrc 
ininietliato coinniaiiding office7,s arc in a poqit iou t o  111 
acciiratc evaliiatioii of t,he totaiity of I)crforlriaiicc of 
(:reatitrii of a corI" coiild i i i  iio ivav r1ianr.r t Iii.. 

(7)  l;iiially, the formatioil of a legal rtafi" corps is subject t o  a broad objection 
frorii t h e  ,s:aiidpoiiit of integralion antl liomogelirity with the rest of the officer 
pc:rsoiiiicl of the Savy .  Tlir S a v y  ha.: in Ihe past atternptcd to  meet the problem 
of Fpecializat ion among tis ofhcc:r I)ersoiiiit!l, specializat ioii having become a iieces- 

nuinber of fields, t liroiigh the  assigtin1elit of trained and 
to  coiitinuous ditty i n  a particular field of activity. This 
d, lvitlioiit the accornpariyiiig rigidity of a staff corps, by 
ioii of officers for spcscial duty i i i  such fields as eligineeriiig, 

naval intc~llict~iicc~,, photography, public iliforlnation, psy- 
l'lie reiitc,iitioii Iiy such specialists of their status as chology, arid hydrography. 
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line officers keeps the body of officers personnel as homogeneous as possible 
under the circunistances, and avoids breaking off from the main group of personnel 
a large number of small, highly specialized and readily distinguishable subgroups 
required by law to  concern themselves only with their particular phase of the 
Navy’s work. It was on this general principle tha t  the S a v y  requested and  
received from the Congress the authority to assign officers t o  special duty cate- 
gories as contained in section 401 of the Officcr Personnel Act of 1947. To reverse 
our field at this time and  to  s tar t  making each of these special duty groups into a 
staff corps would be a definite step backward, would whittle away at the esprit 
de corps among the officers of the S a v y ,  and would tend t o  crcatc schisms and  
rivalries between the segregated specialist groups and the general-service line 
officers. Also, I consider it only fair to  the individual officers concerned, who 
were professional lawyers and memtxrs of the S a v a l  Reserve, to  remem1)er t h a t  
upon their transfer to  the regular K s v y ,  in exchange for their giving up their 
professional careers as lawyers in civil life, they were ofcrcd commissions in the 
line ,of the Navy. ‘lhus the commissions they accepted were line officer corn- 
missions. Many of these officers, especially those who were ii i  substantial actual 
combat during the  war, may feel that  action without their consent dclpriving them 
of their s ta tus  as officers of the line of the Savy would constitute a breach of faith. 
Faced with a substantial requirement of procuring additional lawyers, a difficult 
problem at best, considering the caliber of attorriejs we need and the competition 
with more immediately remunerative employmeiit available in civil life, i t  would 
be unfortunate iiideed i f  through resiqiatioris \ye should lose any  of our experienced 
a n d  proved present group of S a v j  lawyers. 

For these reasons, I believe the  reorgaiiization of the Kavy law group as a legal 
staff corps to  be neither necessary, justified, nor practically sound. 

I n  short, I consider that the present orgttriization of Navy lawyers as a special- 
duty-only group of line officers, augmented by general-service line officers with 
professional law training, has all the advai1t)ages of a staff corps without its dis- 
advantages. I believe that  the reorganization of this group as a legal staff corps 
would result in an  immediate and  proriouiiced loss in flexibility, efficiency, and  
exprit. 

It is my further conviction tha t  in no event should a shift to  a Navy staff corps 
system be at.tempted until the  Uniform Code of Military Justice has beer: in 
operation for several years. Experience under the  Uniform Code will provide 
a hitherto unavilable opportunity to  studj- and compare, under uniform operating 
conditions, the relative mrrits of the statf corps system as used in the Army with 
the  special-duty-only system in use by the S a v y .  At the  end of such a trial 
period, should one or the other of the systems prove vastly superior, consideration 
could be given t o  a reorganization having a sound foundation in actual experience. 

Admiral RUSSELL. In the first place I would like to say that 
nobody has any more inteIest in seeing that justice is done in the 
Kavy than I have. With respect to Mr. Zuckert’s observation that 
we were a t  one extreme, I would like to say t’his. As we are now 
organized, we have something that we think is better than a corps. 
Before the war our courts martial were tried and men were prosecuted 
and defended entirely by unrestricted line officers. If an individual 
was fortunate enough to find one of them that was already a lawyer 
why so much the better. I think the war proved that t’hat wasn’t 
good enough. So we had the same decision to make 4 years ago that 
the Air Force has now. We debated a t  great length whether we 
should have a corps or some other type of organization. We decided 
against the corps for a variety of reasons, of which one is the economy 
of personnel and anothcr is organizational ficxibility. We don’t 
call it iiisulation in the Navy. When 
you get the lawyers in a corps, we were afraid that they wouldn’t be 
available when you wanted them for other things and that, t’hey 
were likely to get into a rut. As a result we created what we called 
a law specialist. We now have 241 of them. They are supplemented 
by about 30 Naval Reserve officers who are retained on active duty, 
all of whom are lawyers and further by around forty-odd unrestricted 

We call it compartmentation. 
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line officers who are qualified in law. Of that latter number there 
are only a few that are now working a t  it, of whom I am one. These 
law specialists are additional numbers in grade. They compete only 
among themselves for the promotion and for the assignment to 
authorized law billets. And they perform sea or shore duty appro- 
priate to their special qualification as lawyers. 

I would also like to comment on the thought that if one service 
has a corps the other ought to have one, too. I think that  is a non 
sequitur because you start out with a different organization. I think 
the entire history of the Army is one of organization. We used to 
have the Cavalry and the Infantry and the Coast Artillery. And 
when aviation came along the most natural thing in the Army was 
to form an  air corps, and they did so. The Navy’s organization 
over the years was entirely different. We had to live together on 
board ship. You had the line officer, the doctor, the paymaster, the 
carpcnters, and so forth. And to use aviation again, when that  
came along the most natural thing for the Navy to do was to integrate 
it. I n  other words, we start with a difl’erent organization. We have 
intcgratcd OUT lawyers as line specialists. That is what we have done 
with t h cm . 

FYc think that it is a good thing to have a few unrestricted line 
officrrs working at  the law business. They provide the background 
of service cxpericnce which the others do not have yet. I hope they 
will pet i t .  And I think they will get more service experience if they 
arc given a littlc more freedom of assignment to duty. For example, 
we have a Inw specialist on duty a t  Guantanamo Bay, Cuba. There 
isn’t enough Inw business down there to keep that fcllow busy all day 
lone rvcry day. So he is a number of other things. I tliinlc he acts 
as intelligcnce officer, he acts as public relations officer, and hp has 
about four or five othcr jobs. And the commandant down there 
finds him w r y  valuablc. Now, if he were unavailable for anything 
but law husincss lie would h a w  time hanging pretty heavy on his 
hands. Furthcrinore, I think that in the Navy we are split up into 
smaller units and we cannot undertnlic to have a trainid lawyer 
right there with all of them and expect to keep him busy. We have to 
rotate them around and makc thcm available for larger units. 

W e  found over a pcriod of ahout 3 years that this system works 
wonderfully well. I can’t see-I havc listened to R lot of teqtimony- 
where it makes a particle of difference with respect to the fair deal 
that an individual being tried by courts martial gets, whether we are 
organized as a corps or whether wc are organiyed the way we are. 

l l r .  ‘FI~imu.  You have sort of a hybrid proposition, is that right? 
Admiral RYSSELL. Ycs. I think mayhc wc are in the middle, Mr. 

Hardy. We find it worlts very well. 
l l r .  HAKDY. You don’t have quite a corps, but a t  the samc tirnc you 

have a little more coordination of your lrgal personnel than the Air 
Forccs proposC, apparently. 

Admiral RUSSELL. R e  have control of our people, yes. They are 
also suhjcct to the orders of the district commandants, for example, 
but it is up to mc to shift them around or a t  least recommend it, 
and I haven’t been turncd down yet when I think they need shifting. 
Does that answcr your question? 

Mr, BROOKS. You feel, in other words, that you get more efficiency 
out of your personnel without a corps? 

But we like what we have. 

8!JO$Sfl O-ejcC-49 
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Admiral RUSSELL. I believe we do. 
Mr. BROOKS. We have had no experience with a corps, Mr. Chair- 

man, and we can’t say that from our experience, but that is our feeling, 
Mr. BROOKS. Admiral, if there are no further questions- 
Mr. NORRLAD. May I ask a question? 
Mr. BROOKS. Surely. 
Mr. NORBLAD. Is there anything to prevent your man at  Guanta- 

namo Bay from doing other work, should we set up a corps? 
Admiral RUSSELL. Well, he is supposed to devote himself exclusively 

to law business. 
Mr. NORRLAD. Primarily or exclusively? 
Admiral RUSSELL. Exclusively, I would expect, if he is in the Corps. 
Mr. NORBLAD. Couldn’t the law be written to provide that in the 

event there were not, sufficient legal duties for him to perform that he 
could be assigned to other general work? 

Admiral RUSSELL. I t  could be. I don’t say we couldn’t function 
with a corps. 

Mr. N O R R L ~ D .  I would like to ask you one other question. 1 was 
somewhat disturbed because of the fact that thew is such a shift 
within thc Navy of your legal personnel. I rcfcr particwltirly to thc 
witness who testified a t  the beginning of the hearing, I don’t recall 
who he was, who said that he had a claim with the Navy of some 
several millions of dollars. Hr had gone over there to sec the officer 
in charge with this particular claim and was advised by the officer’s 
secretary that she was very sorry but he was out for the afternoon as 
he was attending law school. Yet you 
have very capable men-your predecessor, Admiral Colclough, for 
instance. 

Admiral RUSSELL. Yes. 
Afr. N O R B L ~ D .  1 understand he now has submarine duty. 
Admiral RUSSELL. Yes. 
S l r .  NORRLAD. Yet he is a very capable lawyer. 
Admiral R ~ I S S E L L .  Yes. 
.Mr. NORHLAD. I t  sccmq to mr  i t  would be bettor to allow thcm to 

continue doing law work, rathrr than having so many in law work 
handling that duty arid tlirn going into submarine duty or other 
fields. 

Admiral R~-SSELI,. A great majority of them do that, h l r .  Norblad. 
There are only a vrry few that ar(’ eligiblc for command. Only a 
few unrestrictctl line offiwrs arc doing that. Wc have only six or 
seven on duty right now. 

Mr. N O R I ~ L ~ D .  I just happen to know that particular case. 
Admiral RUSSELL. I can’t imaginr a law stutlciit handling a hillion- 

dollar claim by hims~lf ,  c.it1ic.r. 
Mr. NORHIAD. Do you recall that, Mr. Chairman? Somcbody 

testified on that a t  thci bcginning of the hearing. I don’t recall who 
it was. 

Mr. BROOKS. Well, I thinlt that follows the line that you have sug- 
gested there. 

Admiral RTTASELL. I would likr to say also-it is awful hard to say 
in percentages, but the courts-martial work that we do is probably 
less than 50 percent of our legal business. We have admiralty, 
claims, tax matters, legislation, and administrative law. I consider 
myself the Attorney for the Secretary. And I might say that three 

We would make it work if we could, 51r. Norblad. 

I t  was a very complex claim. 

Wc had so many witncsscs. 
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out of the four secretaries are lawyers and I had better be right. 
Incidentally, there is this difference in our organization: There is no 
command influence being exercised on the Judge Advocate General. 
I am responsible directly to the Secretary of the Navy. 

Mr. BROOKS. Admiral-- 
Admiral RUSSELL. As Mr. Kenney told you the other day-and 

off the record-- 
(Statement off the record.) 
Mr.  BROOKS. Any furthcr questions? Admiral, if there are not, 

I promised you an opportunity to be heard again on a question that 
really we have disposed of but we are alwavs glad to get the benefit of 
wisdom from you especially. 

Admiral RUSSELL. Yes. 
l l r .  BROOKS. Subsection (e), which the committee struck out the 

other day. 
Admiral RUSSELL. Yes. Well ,  I appreciate the opportunity to  be 

heard on it bccausc i t  is a matter of real concrrn to me. I t  was on 
my rccommcntlation that that particular portion that was stricken 
from thcl bill was put in thcrc and I did ib for this Season: I tried to 
visunlizc how I wonld run that type of organization, if I am to be 
thc head of i t .  I 
h a w  no cluarrcl with t h r  idea of passing up to the Court of hfilitary 
Appcals these questions of law. \That worricd me was primarily 
what ahoiit tlic scritrncc. I just don’t likc to be held responsible in 
tlic virw of the. American people and in the vicw of the Congress, and 
individual Conqrcssmrn, for both the law and the scntrncc, whcthcr 
it is true or not, and yet not having the say about it.  I am going to  
bc in thc position, I am afraid, of bring, well, very w ~ l l  insulated from 
thc (wii r! s-mart in1 worlc. 
1\41.. T ~ R O O K S .  I mielit say this: In thc discussion which occurrcd 

wlicri thnt wiis stricl.;cn out,  tlic ftrling was that you would hare a 
grcnt d ~ n l  to say ahout sending a case to a cert:tin board. Thv com- 
mit tw fclt a t  thot timci ccrttiitily tlint if  you writ a casc to on(’ board 
you should wiilirip to acc rp t  thr  riwilt of t l ic board rind not want 
the‘ autlioritv to send that samr cnsr  to anotlior boaid, t~sr)cciallp in 
the lickit of tlir fnrt tliot you hnvc tlic iiiithority to certify thcsc~ cases 
up to thc n r w  court nliirli N (’  ai^ csttiblishing. 

.idmirnl I~I‘SSE~LI,. I c n n  ccrtify thcm on tlic law, hfr. Brooks. but 
riot oti t l i(1 sctitc~nrc A l ~ ~ d  siipposc a c:isc comes to me that is rithcr 
w a v .  S11pposc1 thcrc is 10 ycars xtlirli 1 think it ought to be 12 months. 
Tlrc r(’ i q  nothing 1 That h a s  to go through thc 
c I ( ~ r n ~ n c v  proccw arid comc h i c k  aftc\rward. Once in :I while wc get 
ri c:iso tlir otlitir wnv.  \.Yc hati a very brid murder alid rapc case oiit 
in S:iip:in arid we licv~rtl on tlitit from cvrrphody, in seitr of the fact 
that thc  . J i i d i y  Advocatc Gcticrnl as  of now hns notli;ng whatcvcr to 
do with the sentence. Thcrc. was a great den1 of iridignation a t  the 
liglitnrss of tliosc srntencc>s. 

Llr. BROOKS. Now, doesn’t tlic Secretary of the Navy have somc- 
tliing to do with the scntcncc? 

Admiral RT-SSELL. Yes H e  docs now. 
Mr.  BROOKS. Doesn’t hc listcn to your recommcndntion? 
Admir:il RUSSELL. I don’t malie n n y  rccommciidation on the 

scntcncc now, sir. If whcncvcr 
O ~ C  thinks of the court martial, t$liicli swms to mc to bc the C ~ ~ S C ,  t1ir.y 

That  is article 66. 

I may not be by the time this goes into cffcct. 

a n  do :)bout it .  

That  is what this bill contrmplatcs. 
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immediately think of the Judge Advocate General, then I am afraid 
I am going to  be catching it from all sides and I am going to  have to 
say kind of lamely, “Well, there are three officers in my office who think 
otherwise.” As a matter of fact, I have never been able to see why I 
shouldn’t have the authority to throw out a case. The convening 
authority in the field can do i t  and three of my subordinates can do it,  
but the Judge Advocate General, as the chief law officer, hasn’t any- 
thing to safabout it. 

Mr. BROOKS, The Secretary of the Navy has some authority, too, 
under this? 

Admiral RUSSELL. Nor with respect to throwing i t  out, no sir, 
Mr. BROOKS. What does he have with reference to this bill? 
Admiral RUSSELL. He has the authority to extend clemency after 

the case has been processed and i t  comes back again. And that is 
based on the behavior of the individual and whether or not he is a 
good risk to be rehabilitated. 

Take the case of an  officer, 
enlisted man, or whoever he is. He is a borderline case for retention. 
There is a big argument. Should he be put on probation or shouldn’t 
he. I don’t think that that is a proper question for the Judicial 
Council, I think that ought to be drcided by people in uniform in 
that Service: Do we want this fellow, is he a good risk? Xow if I 
can get enough people in my office on these boards it might work. And 
I would probably feel like consulting with, well, say the Commandant 
of the Marine Corps or the Chief of Personnel and ask “How do you 
feel about this?” before thc decision was made. 

hclr. BROOKS. That  is just exactly what the committee doesn’t like 
I mean, they feel like a man is on trial and you shouldn’t dispose 
of his case before it is trird there. 

Admiral RUSSELL. This is aftrr the trial, sir. 
Mr. RROOJ~S.  Oh, aftcr the trial. 
Admiral RUSSELL. Yes. This is thc question now: 

panishment going to be; shall wr givr him anothrr chance? 
Mr. PHILRIX. You should hnvr> authority to do that. 
Admiral RUSSELL. W’e have a lot of cases where ft man does 

something, yes, but upon a c~losc rxamiriation you find, well, lie made 
a mistakr and we don’t think he is rrally dishonrst ; lit is probably a 
victim of something and maybe is drunk or whatever it is and give 
him another chance and put  him on probation. Let him earn his 
honorable discharge. 

Mr. BROOKS. But  what aboiit thr case where this first board finds 
he is innocent and you ccrtify him back to another board and keep on 
until you get a plea of guilty srntrnc(L? 

What I a m  
afraid of is the case won’t get as good a rovkw as i t  gets now. We 
don’t have a very large number of thcse cases, as I said a minute ago, 
that involve thcse legal nrgumcnts. My office has been tojd in so 
many words: You are cntitltd to speak 
your mind. And invariably, if we have an important  cas^, I don’t 
care who the initial reviewer is, he gets a change to come up to my  
office and say what he thinks. We have as many as 8 or 9 officers 
review an important case or a close case right now. If we are only 
going to have three people doing it and that is going to be final, I a m  
just afraid of it. 

Incidentally, there is another point. 

n’liat is his 

Admiral RUSSELL. I have no desire to shop around. 

Xow this is a law office. 
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Mr. BROOKS. Of course, now you have a srt-up which is very 
admirable, I will say that, but is not under statute and they are 
purely advisory to you-just like I would hope the Secretary of the 
Xavy before he commutes a sentence would get the advice of his 
best officers on that. 

Admiral RUSSELL. Yes. 
Mr. BROOKS. Rut  when you write it into the law the committee 

felt like oiie hearing should be final, especially when a man is found 
innocent on appeal, that you shouldn’t send him back again to 
another board to find him guilty. 

Admiral RUSSELL. Well, there are some awful close questions of law, 
3lr. Chairman. There are honest differences of opinion. Jf we didn’t 
have thosc opinions, I am afraid our lawyers wouldn’t do very well. 

h l r .  DEGRAFFCNRIED. But  on those questions of law, Admiral, they 
go to the. court of appeals. 

Admiral RUSSELL. Yes, if that is close, I probably would, if for 
no reason than “Sow there is a point that ought to be brought out 
and promiilgatecl to the three services so they will know what the 
law is 011 this particular point.” 

hlr. BROOKS. I had this thought; that, in cases where the Judge 
Advocate Gcncral felt that an error had been made by the board 
which hc created and to which he certified the case, we might amend 
thir to girc him authority to certify the case to the Court of Military 
Appeals on both the law and the evidence. 

iidmirnl RLTSSELL. I am afraid they would bog down on that, sir. 
I don’t bclieve they can handle it. R e  were discussing here not long 
ago tlieir work load. The law questions that, I would think, would 
be ccrtified up are few cnough, but I don’t think they could possibly 
handle all these cases where, for example, the-- 

Sfr. BROOKS. Let me aslc you this, then. 
Admiral RUSSELL. Yes? 
l l r .  BROOKS. Do you anticipate that your boards are going to be 

,Idmiral RTXSELL. I hope not. 
Slr. BROOKS. That  you can’t set up good boards to start with who 

Admiral RVSSELL. I hope they will. 
A h ,  DEGRAFFENKIED. You see, Admiral, what we were concerned 

with was this: You have a board of review here who might say a man 
is innocent. You don’t think their decision is correct, 
for some reason. Yoii refer it  to another board of review and they 
come out with a different decision from the first board of review. 
There you have two boards of review, each with equal authority, not 
one higher than the other. One board has declared him guilty on 
the facts. And the  court of appeals can’t review those facts except 
where they are just insufficient as a matter of law to constitute a 
conviction. 

Admiral RUSSELL. Yes. 
Mr. DEGRAFFENRIED. So you have two boards with equal power, 

one of whi’ch has declared him innocent and the other has declared 
him guilty. Now, lie is declared guilty because that one happened 
to pass on it last and yet the other one has just as much authority. 
That  was tho thing we were confronted with. 

that far wrong? 

will render substantial justice in their decisions? 

All ripht. 
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hfr. BROOKS. Well, we thank you very much, Admiral. iMr. Smart, 
you have something? 

Mr. S M ~ R T .  I might point out, on this question that you raised a 
minute ago, 5Ir .  Chairman, that the Secretary of the respective 
Department would have more or less unlimited powers. Under 
article 74 of the code, you \vi11 notice that under “Remission and 
suspension”, “The Secretary of the Department” and others whom 
lie may designate “may remit or suspend any part or amount of the 
unexecuted portion of any sentence, including all uncollected for- 
feitures, other than a sentence approved by the President.” In  your 
initial consideration of this matter, I think that when you deleted 
article 66 (e) you concluded that if there hat1 been a grievous mistake 
made in the severity of the sentence it \\-as then within the prerogative 
of the Judge Advocate to recommend to the Secretary that it be 
appropriately reduced lvhen it came to him. I would say under 
article 74 he had that authority. Last pear, \\hen we considered 2575 ,  
you will recall that we came to a matter of clemency power and the 
committee vested i t  in the Judge Advocate General. You will further 
recall that ,  when the matter 11 as brought before the full committee, 
General Eisenhower and then Secretary of War Patterson came in, 
and for cogent reason? the committee clianged that and revesled that 
same authority back in the Secretary to the exclusion of the Judge 
Advocate. You have perpetiinted that same situation here. 
5lr. BROOKS. Yes, this is thc law that w(1 are presently using. 
l l r .  SMART. I t  carries forward the same theory that you adopted 

previously. 
AIr. HARDY. Well, when you give it to thc Sccrctary, you anticipate 

that a good bit of the decision will hinge on the Judge Atlrocatc Gcn- 
eral; isn’t that right? 

I cwtainly think h c  has the grcntcst 
of confidence in his tJutlgc Advocate Gemral  and would ccrtainly abide 
by  his rrcommcndation. 

Ah-. S M M ~ I ~ T .  I should think so. 

Col. DINSMORE. SIr. Chairman, I would like to point out-- 
hfr ,  BROOKS. All right, Colonrl. 
Colonel DINSXORE. That thc Elston bill did not tlivcst thc Judqo 

Advocate General of authority in those mattrrs but matle his action 
subject to supervision by the Secretary. 
51r. SVART. \\‘ell, as to clemtmcy, you will recall, wc revestcld clcm- 

mcy  in the Secretary, to the exclusion of thc Jutlrc Advocntc General. 
Admiral RUSSELL. 5iy action is subject to  the. supervision of the 

Secretary of thc S a v y  right now, but I won’t have m y  action to take 
under this. 

Afr. BROOKS. You will have the action if you arc dissatisfie&-- 
You will have this action: First you set up your boards of rcvicw 

which is lots of authority, in my judgemcrit, in tlic handling of a vase. 
Then you will have the right to removo that board if it is not function- 
ing properly. Thcn, m addition to that, it wcms to me you have 
thc authority of selecting the bowd you want the case to go to. 

1 Mr. BROOKS. Then finally, if the board doesn’t give you a satis- 
factory decision, I mean in your judgment, for the good of the service, 
you have the authority to certify that case up to the Court of hlilitary 
Appeals for a decision. And, furthermore, you have the authority 

Admiral RUSSELL. Yes. 
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to present your views to the Secretary of the service. All of which, 
it seems tome, gives you four or five opportunities, for the good of the 
service, to really affect that  case. Of 
course, we are happy to hear from the admiral and have his views. 
I would be glad a t  the next meeting of the committee to present the 
matter again for whatever hearing they want to give. 

Mr.  S M ~ R T .  I am wondering if this would answer Admiral Russell’s 
criticism: If we would perpetuate the same authority which the Judge 
Advocate General of the Army has today under Article of War 53, 
I believe it is. which gives him certain powers to remit and to suspend 
sentence, in the respective ,Judge Advocates General but still not 
permit the Judge Advocate General to refer it to another board of 
re view-- 

l l r .  BROOKS. I think that is what the committee is objecting to- 
not your authority to remit or suspend but the closing of a case which 
had n hcaring. 

Admiral RVSSELL. I am just interested in seeing that we are not 
hantlcuflcd with a system here which I am afraid might result in a 
poorer review than it now gets. And this business was prompted 
h ~ a u s c  I thought to mrsclf: “Well now, what is going to happen to 
this sentonce, \ \ho  is going to have the say-so on that?” 

hlr. BROOKS. hlr .  Smart, cou!d you draft some language between 
now and the  next scission, tornorrow, which would give the authority 
to the Judge Advocate Gcncral to remit and suspend in certain cases? 

J1r. PHILHIY. To throw out a case if hc doesn’t think that thc case 

Now I just mention that, 

is siist ained? 
J l r .  BROOKS. Is that what you have in  mind, Admiral? 
Admiid KL-SSF:I,L. YCS: that is more like it. sir. 
Jir. ~ ~ R O O K S .  Fine. If there is no objection, then, that  suggestion 

Tlirre is n full commit tee meeting tomorrow? 
111.. S x m T .  111.. Vinson told mc there was a full committee meeting 

tomorrow. 
l l r .  Hr too~s .  This will conclude the public hearings and without 

objcction wc1 will mcct in executive session on Wednesday, April 6, 
nntl try to  finish the bill. 

(Whrreupon, the hearing was adjourned at 12:12 p. m.) 

will be atloptrd. 

X 
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